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In  the  case  of  Dempster  v.  Cleghorn  (pp.  102,  107) 
I^ord  Eldon,  after  discharging  the  "  laborious  but  at  the 
same  time  not  altogether  unentertaining  duty  "  of  looking 
through  all  the  pleadings,  was  satisfied  that  ^*  this  game  of 
golf  was  an  useful  exercise,  and  appeared  to  be  a  very 
favourite  pastime  in  North  Britain."  South  Britain  has 
uow  been  led  captive  in  the  matter  of  golf ;  even  among 
the  learned  professions  one  may  hear  talk  of  niblicks  and 
mashies,  and  "those  rugged  names  to  our  Uke  mouths 
grow  sleek."  It  might  be  too  curious  to  consider  whether 
a  custom  to  play  golf  could  be  supported  in  an  English 
Court,  say  by  a  fiction  that  golf  must  have  been  played 
under  some  other  name  from  time  whereof  memory  is  not. 
Another  case  which  may  be  called  a  sporting  one  is  Gilbert 
v.  Sykes  (p.  327),  where  a  bet  on  Napoleon's  life  was  held 
to  be  against  public  policy.  It  is  pretty  to  see  the  Judges 
openly  repenting  that  actions  on  wagers  had  ever  been 
allowed  at  all.  This  was  one  of  the  mistakes  of  the 
Common  Law  which  have  had  to  be  corrected  by  legisla- 
tive patchwork.  Happily  the  law  went  right  on  the 
question,  stiU  arguable  in  1812,  whether  trespass  or  trover 
would  lie  against  a  corporation:  Yarhorough  v.  Bank  of 
England^  p.  272. 
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The  practice  of  citing  unpublished  MS.  reports  was  not 
extinct  in  1815.  We  read  in  Sidney  v.  Miller  (p.  250) 
how  "  the  Lord  Chancellor  said  he  had  not  been  able  to 
find  anything  amongst  his  own  manuscript  cases,  but  he 
had  been  favoured  by  Mr.  Eden  with  a  manuscript  note 
of  Lord  Northington's  of  what  Lord  Hardwicke  said  in 
Brown  v.  JtmesP  The  rule  against  hearsay  evidence, 
which  we  may  find  luminously  expounded  by  Sir  James 
Mansfield  in  the  Berkeley  Peerage  case  (p.  796),  was 
never  applied,  of  course,  to  the  Court's  judicial  knowledge 
of  previous  decisions. 

Brisbane  v.  Dacres  (p.  718)  is  a  leading  case  on  recover- 
ing back  money  paid  by  mistake.  Hagedom  v.  Bell  (p. 
497)  is  one  of  the  minor  oddities  of  the  law  of  nations  in 
time  of  war.  It  exhibits  the  free  city  of  Hamburg,  while 
under  French  occupation,  in  the  curious  position,  as 
regards  Great  Britain,  of  a  neutral  by  sufferance.  The 
British  Government  would  have  been  justified  in  treating 
the  Hamburgers  as  enemies,  but  thought  it  better  for  the 
interests  of  British  trade  not  to  do  so. 

On  p.  557  Bayley,  J.,  utters  one  of  those  pithy  reduc- 
tions of  a  too  clever  argument  to  absurdity  which  now  and 
again  enliven  the  reports.  "It  is  not  possible  to  convert 
the  landlord  into  a  trespasser  through  the  medium  of  a 
writ  locked  up  in  a  drawer." 

The  once  leading  case  of  Waugh  v.  Carver  is  reproduced 
as  an  appendix.  The  proper  place  for  it  would  really  be 
as  a  note  to  Cox  v.  Hickman^  8  H.  L.  C.  268  :  but,  as  it 
will  at  best  be  some  years  before  the  Eevised  Eeports  can 
deal  with  the  reported  cases  of  1860,  we  thought  it  fair  to 
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take  an  earlier  occasion  (see  note  on  p.  475).  On  the  rule 
of  "  holding  out "  what  is  said  in  Waugh  v.  Carver  is  still 
sound  enough^  though  hardly  required  as  authority. 

We  shall  now  deal  with  some  matters  of  a  supplementary 
and  critical  kind.  In  Clifford  v.  Brandon^  11  E.  E.  731, 
2  Camp.  358,  the  reporter  states  in  a  note  (11  E.  E.  p.  741) 
that  he  has  not  been  able  to  find  any  authentic  account  of 
the  trial  of  several  persons  for  a  conspiracy  against  Macklin 
to  hiss  him  off  the  stage.  A  correspondent  obligingly  points 
out  to  us  that  a  report  of  the  trial  was  published  in  1775 
(Brit.  Mus.  6496,  aa.  11 :  not  in  the  library  of  Lincoln's 
Inn).  The  defendants  were  Leigh  and  others.  Apparently 
it  was  for  riot  as  well  as  conspiracy.  See  further  Macklin's 
life  in  the  Dictionary  of  National  Biography.  It  is  not 
now  possible  to  say  (nor  worth  inquiry)  whether  Lord 
Campbell  did  not  know  of  this  report  or  did  not  think  it 
authentic. 

Quite  lately  some  cases  have  been  judicially  cited 
belonging  to  the  period  of  the  Eevised  Eeports  and  not 
reproduced  in  them.  We  have  not  received  any  complaint 
as  to  these  cases,  but  we  have  thought  it  only  proper  to 
re-examine  them.  The  result  has  been  that,  although  they 
are  directly  or  indirectly  cited  or  even  discussed  by  the 
learned  Judges,  the  citations  and  discussion  are  such  as 
on  the  whole  to  show,  in  our  opinion,  rather  that  the 
cases  are  not  of  modem  practical  utility  than  that  they 
are. 

Marshall  v.  CritieOy  9  East,  447,  referred  to  by  Wright, 
J.,  in  Mursurus  Bey  v.  Gadban^  '94,  1  Q.  B.  533,  541,  is  so 
short  that  the  simplest  way  is  to  reproduce  it  bodily  for  the 
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reader's  judgment.f  We  considered  that  the  abolition  of 
arrest  as  an  ordinary  incident  of  civil  process,  coupled  with 
the  very  special  nature  of  the  facts,  had  rendered  the  case 
obsolete. 

Tattersall  y.  Groote^  2  B.  &  P.  131,  is  distinguished  by 
Stirling,  J.,  in  Belfield  v.  Bourne,  '94,  1  Ch.  521,  8  K.  Feb. 
115,  and  in  the  course  of  the  learned  Judge's  observations 


1808. 
Nifnday, 
Mny  23. 


t  Marshall  v.  Critico. 
(9  East,  447—448.) 

One  who  had  been  appointed 
Consul  General  from  the. Porte, 
but  was  dismissed  several  months 
before  from  his  employment,  and 
another  person  resident  here  ap- 
pointed in  his  room,  is  not  at  any 
rate  privileged  from  arrest,  though 
at  the  time  of  the  arrest  he  had  not 
received  any  official  notification  of 
his  dismissal,  or  of  the  appoint- 
ment of  the  other. 

BuRROUGH  moved  to  dischai^e 
the  defendant  from  an  arrest,  on 
filing  common  bail,  on  tbe  ground 
of  his  privilege,  under  the  stat  7 
Ann.  c.  12,  as  being  consul  general 
from  the  Porte,  and  invested  with 
a  superintending  authority  over 
the  Turkish  consuls  in  the  differ- 
ent sea-port  towns,  and  not  an 
ordinary  consul  or  agent  for  com- 
mercial purposes;  in  which  respect 
he  distinguished  this  from  SarbutTs 
ca8e4  But  he  also  stated  from 
the  affidavit,  that  some  months 
previous  to  the  arrest,  the  defend- 
ant had  in  fact  been  dismissed 
from  his  employment,  and  another 
person  of  the  name  of  Natali,  who 


was  before  residing  here,  had  been 
appointed  in  his  place;  but  the 
defendant  had  then  received  no 
official  notification  of  his  dismissal, 
and  continued  in  fact  to  exerciso 
his  office  here  until  after  the  arrest. 
And  he  contended  that  the  defend- 
ant's privilege  did  not  cease  until 
notification  at  least  of  his  dismissal, 
and  reasonable  time  to  depart  the 
kingdom  if  he  thought  fit.  It  did 
not  however  appear  that  he  had 
had  any  intention  of  departing. 

Lord  Ellenborougb,  Ch.  J. : 

This  is  not  a  privilege  of  the 
person,  but  of  the  state  which  he 
represents.  And  that  state  having 
some  months  before  devested  hiui 
of  the  character  in  which  he  claims 
the  privilege,  and  appointed  another 
person  here  to  exercise  it,  there  is 
no  just  reason  why  the  defendant 
should  not  be  subject  to  process  as 
other  persons ;  nor  for  the  state, 
by  which  he  had  been  so  dismissed 
from  his  employment,  to  take 
offence  at  his  arrest. 

Per  Curiam  :     Motion  denied. 


t  Gas.  temp.  Talb.  281,  and  vide  Lord  Mansfield's  account  of  the  same  case 
in  Tri^uet  v.  Bath,  3  Burr.  1480—1. 
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a  safficient  account  of  the  case  is  given :  '94,  1  Ch.  at 
pp.  525—6,  8  E.  Feb.  at  pp.  118—9.  The  tenor  of  those 
observations  is  that,  so  far  as  consistent  with  later  authori- 
ties, Tattersall  v.  Groote  is  superseded  by  them,  and  that 
at  all  events  it  is  of  no  general  importance  in  England 
since  the  Partnership  Act,  1890. 

In  re  Gasquoine^  '94,  1  Ch.  470,  contains,  in  Lord  Jus- 
tice Lindley's  judgment,  at  p.  476,  a  citation  from  a  judg- 
ment delivered  by  Lord  Cottenham  in  1837,  which  cites 
Powell  V.  UvanSj  5  Ves.  839.  This  by  no  means  shows 
that  Lord  Justice  Lindley  would  himself  have  thought  it 
worth  while  to  cite  Powell  v.  Fvans  at  this  day.  The 
point  for  which  it  is  cited  has  long  been  elementary,  and 
the  later  case  of  Tebbs  v.  Carpenter^  1  Madd.  290,  cited  in 
the  same  passage,  will  appear  in  due  course  in  the  Eevised 
Eeports.  Then  in  May/air  Property  Co.  v.  Johnston^  '94, 
1  Ch.  508,  514,  North,  J.,  went  through  a  series  of  old 
cases  on  partition,  and  mentioned  among  them  Turner  v. 
Morgan,  8  Ves.  ]43,  and  Baring  v.  Nash,  1  V.  &  B.  551, 
which  were  deliberately  omitted  from  the  Eevised  Eeports 
as  having  no  importance  for  modem  practice.  Neither 
case  appears  to  have  been  used  in  the  argument,  and  we 
see  no  reason  to  alter  our  opinion.  "We  have  always  pro- 
fessed, nay  insisted,  that  nothing  short  of  the  old  reports 
at  large  will  suffice  for  the  complete  historical  investiga- 
tion of  any  branch  of  English  law.  But  such  investigation 
is  only  in  the  rarest  cases  a  needful  or  desirable  object  for 
the  practising  lavryer.  Gillaume  t.  Adderley,  15  Ves.  384, 
a  case  on  the  construction  of  special  words  in  a  will,  is 
cited  by  the  same  Judge  in  Re  Pratt,  '94,  1  Ch.  491,  495, 
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only  to  be  pronounced  irrelevant.     It  is  not  referred  to  by 
Jarman. 

"We  take  this  opportunity  to  desire  the  learned  reader  to 
note  on  Wilkinson  v.  Adam,  12  E.  E.  255,  1  V.  &  B.  422, 
that  the  decision  was  affirmed  by  the  House  of  Lords 
upon  appeal  (1823)  12  Price,  470.  The  opinion  of  the 
Judges  in  attendance  was  taken  without  hearing  the  re- 
spondents, and  was  unanimous :  and  the  House  affirmed 
the  decree  without  any  further  reasons  being  given. 
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VOL.  XIV 


IN    THE   HOUSE   OF   LORDS. 


Fbom  thb  Irish  Chancery. 


AND 


GORE    V.    STACPOOLE 
8TACP00LE  V.  GORE 

(1  Dow,  App.  Oas.  18—32.) 


Others. 
AND  Others,  t 


Sale  of  mortgaged  estates  for  paTment  of  mortgage  and  judgment 
debts,  under  a  decree  of  Court  fraudulently  obtained  in  1733  by  coUu- 
flion  between  the  tenant  for  life  and  others,  to  the  prejudice  of  those  in 
remainder,  questioned  in  1796  by  the  tenant  in  tail  three  months  from 
the  time  when  his  title  accrued,  established  in  the  Irish  Chancery  in 
1801,  set  aside  by  the  Lords  in  1813  as  to  part  which  was  sold  to  a 
person  cognizant  of  the  fraud,  and  strong  doubts  expressed  by  Lord 
BsDESDALE,  if  the  case  had  come  before  them  whether  it  would  not 
h&ye  been  also  set  aside  as  to  that  portion  which  was  purchased  by  one 
not  actually  cognizant  of  the  fraud,  but  who  might  have  discovered 
it  by  inspecting  the  proceedings  on  the  face  of  which  it  was  apparent. 

This  was  an  appeal  from  a  decree  of  Lord  Glare  in  the  Irish 
Chancery,  pronounced  under  the  following  circumstances. 

General  Francis  Gore  being  seized  in  fee  or  entitled  under  a 
lease  for  ever  of  or  to  certain  estates  in  the  county  of  Glare  in 


1813. 
Ibb.  17. 

Eldon,  L.C. 

Lord 
Redbsdale. 

[18] 


t  Note, — ^This  decision  has  a  com- 
pantiTely  limited  application  to  cases 
which  ffdl  within  tiie  operation  of 
the  ConveyBncing  Act,  1881,  s.  70. 


See  In  re  Hall  Dare's  Contract  (1882) 
21  Ch.  D.  41,  61  L.  J.  Ch.  671,  46 
L.  T.  755.— 0.  A.  S. 


B.R. — ^VOL.  XIV. 


1813.    H.  L.     1  DOW,  18—20. 


[r.r- 


Gore 

V. 

Stag POOLE. 
Stacpoole 

V. 

GOBE. 


[*19] 


♦20] 


the  year  1715  ;  mortgaged  the  same  to  Joseph  Damer  of  Dublin, 
for  a  sum  of  6,010Z. ;  and  in  the  following  year  borrowed  from 
Damer  a  further  sum  of  l,058i.  for  which  he  gave  a  bond 
and  warrant  of  attorney,  and  judgment  was  soon  after  duly 
entered  up. 

General  Gore  by  his  will  dated  the  20th  October,  1721,  having 
directed  that  all  his  debts,  mortgages,  and  incumbrances,  should 
be  paid  out  of  his  personal  estate;  and,  if  that  should  be 
insufficient,  *then  that  his  real  estate  should  be  liable  thereto^ 
"  devised  all  his  real  estates  to  his  son,  Arthur  Gore,  for  life ; 
remainder  to  the  said  Arthur  Gore's  eldest  son,  Cusack  Gore,  for 
life ;  remainder  to  the  first  and  other  sons  of  the  said  Cusack 
Gore  in  tail  male ;  remainder  to  the  testator's  grandson,  Francis 
Gore  Fitzarthur,  (father  of  the  appellant,)  for  life ;  remainder  ta 
the  first  and  other  sons  of  the  said  Francis  Gore  Fitzarthur,  in 
tail  male ;  remainder  to  every  other  son  and  sons  of  the  said 
Arthur  Gore,  in  tail  male ;  remainder  to  the  testator's  second 
son,  Francis  Gore  Clerk,  for  life ;  remainder  to  Francis  Gore, 
the  son  of  the  said  Francis  Gore  Clerk  for  life  ;  remainder  to  the 
first  and  other  sons  of  the  said  last  mentioned  Francis  Gore,  in 
tail  male ;  remainder  to  the  testator's  youngest  son,  George 
Gore,  for  life ;  remainder  to  the  first  and  every  other  son  of  the 
said  George  Gore,  in  tail  male ;  remainder  to  the  testator's  right 
heirs  for  ever ;  "  and  appointed  his  said  son,  Arthur  Gore, 
sole  executor  of  his  will.  General  Gore  died  in  1724,  without 
having  altered  or  revoked  his  will,  and  without  having  paid  off 
the  above-mentioned  mortgage  and  judgment  debts. 

In  the  year  1780,  Arthur  Gore  died,  having  by  his  will 
appointed  Robert  French  and  others  his  executors. 

Cusack  Gore,  the  eldest  son  of  Arthur  Gore,  had  died  in  his 
father's  lifetime,  so  that  at  the  death  of  Arthur  Gore,  his  second 
son,  Francis  Gore  Fitzarthur,  the  father  of  the  appellant,  became 
entitled  to  an  estate  for  life  under  the  will  of  General  Gore,  in 
the  mortgaged  estates.  Francis  Gore  Fitzarthur,  *at  the  death 
of  his  father,  was  a  minor,  and  Eobert  French  obtained  letters  of 
guardianship  of  his  person  and  estates. 

The  interest  in  the  mortgage  and  judgment  debts  having  come 
by  assignment  and  bequest  into  the  hands  of  William  Curtis,  of 
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Dablin,  he,  in  the  year  1781,  together  with  the  executors  of  the       gobe 
original  mortgagee  and  Joseph  Mariott,  his  trustee,  exhibited   staopoole. 
their  bill  of  foreclosure  in  the  Court  of  Exchequer  in  Ireland,    Stacpoolb 
to  which  they  made  Francis  Gore  Pitzarthur,  the  minor,  tenant       gore 
for  life,  with  the  executors  of  Arthur  Gore  parties  dependants ; 
but  none  of  the  subsequent  remainder-men  were  made  parties. 
To  this  will  the  minor,  by  his  guardian  and  the  executors,  put 
in  their  several  answers,  in  which  the  limitations  in  the  will  of 
General  Gore  were  distinctly  set  forth.    The  answer  of  Francis 
Gore  Fitzarthur  was,  according  to  the  custom  in  Ireland,  signed 
by  his  attorney,  Edmond  Hogan.    On  the  10th  of  April,  1733, 
the  cause  came  to  a  hearing  in  the  Exchequer,   where  the 
following  decree  was  pronounced :    "  that  an  account  should 
be  taken  of  the  sums  due  on  foot  of  said  mortgage  and  judgment, 
and  that  the  same  with  interest  should  be  paid  within  six  months 
from  the  time  of  confirming,  the  report  to  be  made  by  the 
Chief  Remembrancer  of  the  said  Court  in  pursuance  of  the 
said  decree,  and  that  in  default  thereof  the  equity  of  redemption 
of  the  said  mortgaged  premises  should  be  foreclosed  and  the  said 
estates  sold,  and  that  out  of  the  money  arising  from  the  sale, 
the  Chief  Bemembrancer  or  his  deputy  should  pay  to  the  said 
William  Curtis  the  sums  which  should  be  ♦so  reported  due,  with       [  •21  ] 
interest  and  costs;  that  the  remainder  should  be  paid  to  said 
defendants,  and  that  all  proper  parties  should  join  in  deeds  of 
conveyance  to  the  purchaser." 

The  Deputy  Bemembrancer  having  made  his  report  of  the 
sum  due  under  the  mortgage  and  judgment,  amounting  to 
9,585/.  19$.  Id.  the  cause  was  heard  on  the  repoct  and  merits, 
on  19th  June,  1733,  and  the  Court  made  a  final  decree  thereon 
as  follows :  **  That  defendant  should  pay  to  said  William  Curtis 
the  said  sum  of  9,5852.  13^.  Id,  with  interest  and  costs  within 
six  calendar  months  from  the  time  of  confirming  said  report; 
and  in  default  thereof,  that  said  mortgaged  estates  should  be 
8old  ;  that  out  of  the  money  arising  from  the  sale,  said  William 
Curtis  should  be  paid  the  amount  of  the  sums  decreed  to  him , 
and  that  the  surplus  thereof  should  be  paid  to  said  defendant, 
Francis  Gore  Fitzarthur,  appellant's  said  father." 

At  time  of  filing  the  bill  and  pronouncing  the  decree,  the 
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Gore        Eev.  Francis  Gore,  second  son  of  the  testator,  General  Gore,  and 
Stacpoole,   Francis  Gore,  his  son,  to  whom  remainders  were  limited  by  the 
stacpoolb    ^iii  of  the  General,  were  both  in  esse ;  but  neither  of  them,  nor 
any  persons  except  as  before  stated,  were  made  parties  to  the 
foreclosure  cause. 

No  proceedings  were  had  upon  the  final  decree  till  May,  1746, 
soon  after  Francis  Gore  Fitzarthur  (the  appellant's  father)  came 
of  age ;  the  decree  was  then  revived,  and  the  mortgaged  estates 
put  up  to  sale  by  the  Deputy  Remembrancer  of  the  Court 
of  Exchequer,  in  November,  1747,  where  in  pursuance  of  a 
previous  arrangement  between  Francis  *Gore  Fitzarthur,  and 
John  Purdon,  a  barrister,  the  latter  purchased  the  estates  at 
18,4002.  which,  as  the  appellant  alleged,  was  far  below  their 
value,  though  even  that  sum  exceeded  the  mortgage  and 
judgment  debts  and  interest  by  a  sum  of  1,500Z. ;  this  surplus 
which  remained  after  payment  of  the  mortgage  and  judgment 
debts  was  paid  to  the  tenant  for  life. 

Francis  Gore  Fitzarthur  had  been  engaged  in  a  contested 
election  in  1745,  immediately  after  his  coming  of  age ;  and  his 
affairs  becoming  embarrassed,  he  employed  this  John  Purdon, 
and  Edmond  Hogan,  attorney  at  law,  as  confidential  counsel  and 
agent  to  manage  his  affairs. 

That  Purdon  had  purchased  the  estate  as  trustee  for  Francis 
Gore  Fitzarthur,  was  proved  by  a  written  declaration  of  Purdon 
to  that  effect,  signed  by  two  witnesses,  and  by  their  borrowing 
8,459{.  on  their  joint  security  from  Messrs.  Eeane  and  Latouche, 
bankers,  Dublin;  for  the  purpose  of  making  the  necessary 
deposit. 

In  order  to  complete  the  purchase,  Purdon  agreed  with  Hogan, 
who  had  been  attorney  for  Francis  Gore  Fitzarthur  when  a 
minor,  and  had  signed  his  answer  to  the  foreclosure  bill,  to  sell 
to  him  (Hogan)  a  part  of  the  mortgaged  premises  for  a  sum  of 
8,771i.  16s.  8d.  He  also  agreed  with  John  Stacpoole  of  Craig 
Brien,  in  the  county  of  Clare,  for  the  sale  of  another  part  of  the 
mortgaged  estates,  for  the  sum  of  7,186{.  As.  9d.  By  an  article 
in  writing  dated  80th  April,  1748,  Purdon  covenanted  with 
Hogan,  to  procure  a  sale  to  be  made  by  all  proper  parties  to  the 
[•23]       said  Edmond  Hogan  of  the  *lands  of  Claurode-more  and  the 
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Liffords,  being  part  of  the  mortgaged  estates ;  and  by  a  subse- 
quent memorandum,  the  tolls  and  customs  of  Claurane  were 
agreed  to  be  sold  to  Hogan  for  a  further  consideration :  the 
whole  together  amounting  to  between  4,000Z.  and  5,000Z. 

Purdon  executed  a  conveyance  to  John  Stacpoole,  of  Craig 
Brien,  of  that  part  of  the  mortgaged  estates  which  had  been 
purchased  by  him,  but  no  legal  conveyance  was  executed  to 
Hogan  ;  they  both  however,  took  possession ;  and  Purdon  himself 
entered  into  possession  of  that  part  of  the  mortgaged  estates 
which  remained  unsold,  under  pretence  of  keeping  the  lands  as  a 
security  against  his  liability  for  the  money  borrowed  from 
Messrs.  Keane  and  Latouche  to  pay  the  deposit. 

Francis  Gore  Pitzarthur  died  in  July,  1796,  and  in  the  month 
of  November,  in  the  same  year,  his  son,  Francis  Gore,  the 
appellant,  who  was  entitled  to  the  remainder  in  tail  in  the  equity 
of  redemption  of  the  mortgaged  estates  under  the  will  of  General 
Gore,  filed  his  bill  in  the  Court  of  Chancery,  in  Ireland,  against 
the  representatives  of  Purdon,  Hogan,  John  Stacpoole  of  Craig 
Brien,  and  of  Curtis,  the  mortgagee,  together  with  those  claiming 
mterest  in  the  estates  under  and  through  these  persons — 
stating  the  above  facts,  and  praying  "  to  be  decreed  entitled  to  a 
redemption  and  reconveyance  of  the  aforesaid  mortgaged  estates, 
notwithstanding  the  aforesaid  decrees  and  the  proceedings  had 
thereon ;  that  all  proper  accounts  should  be  taken  from  such 
periods  as  to  the  Court  should  seem  meet ;  and  that  such  of  the 
defendants  as  should  be  in  equity  bound  *to  do  so,  should,  upon 
payment  of  such  sum  of  money,  (if  any,)  as  should  appear  due 
on  the  taking  of  such  accounts,  reconvey  said  estates  to  the 
appellant ;  or  that  he  might  be  decreed  to  be  entitled  to  said 
estates,  or  to  possession  thereof  upon  such  other  terms  as  to 
court  should  seem  equitable." 

Simon  Purdon,  the  representative  of  John  Purdon,  being 
conscious  it  would  appear  that  he  had  no  just  defence,  came  to  a 
compromise,  and  delivered  to  the  appellant  the  unsold  lands,  into 
the  possession  of  which  John  Purdon  had  entered  as  before  stated. 

The  representatives  of  Hogan,  (Stacpooles  of  Liflford)  put  in 
their  answers,  relying  upon  the  sale  and  covenant  by  Purdon  to 
Hogan,  under  whom  they  claimed  ;  and  further  stated  a  recovery 
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suffered  of  the  premises  in  question,  and  subsequent  charges 
thereon  for  portions  for  children  and  by  marriage  settlements. 

In  February,  1800,  George  Stacpoole,  of  Lifford,  filed  his  cross 
bill,  stating  the  facts,  and  contending,  that  as  the  appellant's 
father  had  joined  with  the  Chief  Remembrancer  of  the  Court  of 
Exchequer  in  conveying  the  estates  to  Purdon,  this  ought  to  be 
considered  as  a  covenant  and  warranty,  binding  on  his  heirs ; 
and  that,  if  the  conveyance  should  be  found  to  be  defective,  he 
(George  Stacpoole)  ought  to  be  indemnified  out  of  his  personal 
estate  and  effects. 


The  original  and  cross  causes  came  on  together  before  Lord 
Clare  in  November,  1801,  and  his  Lordship  decreed  that  the 
appellant's  bill  should  stand  dismissed  without  costs,  as  against 
George  Stacpoole,  of  Lifford,  and  those  claiming  under  Hogan ; 
[  *25  ]  j^jj^  *should  stand  absolutely  dismissed  as  against  George 
Stacpoole,  of  London,  the  representative  of  John  Stacpoole,  of 
Craig  Brien ;  and  that  as  to  the  other  defendants  the  cause 
should  stand  over. 

The  decrees  of  dismissal  as  to  the  Stacpooles  of  Lifford,  repre- 
sentatives of  Hogan,  and  Stacpoole  of  London,  were  enrolled  in 
1802. 

The  cause  came  on  again  to  be  heard  for  further  directions  in 
Nov.  1803,  before  Lord  Redbsdalb,  who  pronounced  a  decree, 
declaring,  **  That  as  none  of  the  persons  in  being,  and  entitled 
in  remainder  after  the  death  of  the  plaintiff's  (appellant's)  father, 
were  made  parties  to  the  proceedings  in  the  cause  in  the 
Exchequer,  although  the  parties  to  such  cause  had  notice  of 
General  Gore's  will,  the  same  being  set  forth  in  the  pleadings ; 
and  as  the  plaintiff's  (appellant's)  father  was  tenant  for  life  only 
of  the  estates  under  such  will ;  the  proceedings  in  that  cause  did 
not  in  any  manner  bind  the  rights  of  the  parties  entitled  to 
such  estates  in  remainder,  and  such  proceedings  were  on  the  face 
of  them  erroneous  and  wanting  the  necessary  parties  to  give  them 
force  and  effect,  and  that  the  same,  under  the  circumstances, 
ought  to  be  deemed  fraudulent,  collusive,  and  void,  as  against 
the  plaintiff,  and  all  persons  entitled  in  remainder,  under  General 
Gore's  will,  after  the  death  of  the  plaintiff's  father,"  &c.,  &c. 
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The  decree,  after  a  Bummary  recital  of  the  facts  and  state  of 
the  case,  went  on  to  order  that  the  legal  estate  in  all  the 
mortgaged  lands  and  premises  should  be  conveyed  to  the  plaintiff, 
(appellant,)  except  as  to  those  sold  to  Hogan,  of  whom  the 
*respondent,  George  Stacpoole  of  Lifford,  was  the  representative ; 
and  to  John  Stacpoole,  of  Craig  Brien,  of  whom  George 
Stacpoole,  of  London,  was  the  representative,  the  bill  having 
been  dismissed  as  to  them  by  Lord  Clake,  and  the  decree  of 
dismissal  enrolled,  so  that  it  could  not  be  reheard  in  the  Court 
below. 

Gore  appealed  against  the  decree  of  Lord  Clabe,  as  far  as 
respected  the  respondent  George  Stacpoole  of  Lifford,  the 
repreaentative  of  Hogan,  but  suffered  it  to  remain  undisturbed 
as  far  as  respected  Stacpoole  of  London,  apparently  because  the 
ancestor  of  the  latter,  Stacpoole  of  Craig  Brien,  seemed  to  have 
been  a  purchaser  for  valuable  consideration  without  notice  under 
a  decree  of  Court. 

Mr.  Hart  and  Mr.  Leach  for  the  respondents  in  the  original 
cause,  and  appellants  in  the  cross  case,  *  *  cited  Llayd  v. 
Johne8,\  to  show  the  practice  of  the  Courts  to  be  conformable  to 
Lord  Clare's  decrees. 
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In  reply  to  Lord  Eedesdale,  who  observed  that  one  of  the 
tenants  in  tail  was  in  that  case  in  suit,  Mr.  Hart  said  that  the 
decree  there  was  equally  irregular,  because  there  were  intervening 
estates  of  inheritance;  and  yet  it  was  thought  improper  to 
disturb  a  long-standing  title  under  a  decree  of  Court.  *In  the 
present  case  no  fraud  was  intended,  as  there  was  no  object  which 
fraud  could  have  materially  affected. 

The  Rev.  Francis  Gore,  and  Francis  Gore  his  son,  were  the 
only  remainder-men  in  esse  at  the  time  of  the  decree ;  and  they 
being  only  remainder-men  for  life,  their  interests  were  in  this 
instance  too  distantly  affected  to  render  it  essentially  necessary 
to  make  them  parties.  The  purchase  was  for  a  fair  and  bond 
fide  consideration ;  a  recovery  had  been  suffered  of  the  lands, 
and  they  were  subject  to  marriage  settlements  made  hand  Jide, 
t  7  E.  E.  147  (9  Ves.  37). 
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and  without  notice  of  the  appellant's  claim  ;  and  to  portions  for 
younger  children.     *    *     * 

Mr.  Richards  and  Sir  S.  Romilly  (for  the  appellant  in  the 
original  cause,  and  respondents  in  the  cross  cause)  argued,  that 
it  was  evident  that  Hogan  had  full  notice  of  the  limitations  in 
General  Gore's  will,  as  he,  according  to  the  Irish  custom,  signed 
the  answers  in  which  these  limitations  were  set  forth.  It  was 
also  proved  that  Francis  Gore  Fitzarthur  had,  two  or  three 
years  after  the  contested  election,  in  1745,  become  so  weak  in  his 
understanding,  that  he  was  subject  to  various  impositions,  so 
that  it  was  at  last  necessary  to  vest  his  estate  in  trustees  by 
Act  of  Parliament,  to  prevent  his  ruin.  The  decree  in  the 
Exchequer  was  obtained  by  fraud  and  collusion,  between  the 
tenant  for  life  in  possession,  John  ♦Purdon,  and  Edmond  Hogan ; 
and  it  evidently  proceeded  on  the  supposition  that  Francis  Gore 
Fitzarthur  had  the  fee-simple,  or  first  estate  of  inheritance 
in  the  mortgaged  estates ;  so  that  the  Judges  were  clearly 
imposed  upon.  Two  of  the  remainder-men,  the  Eev.  Francis 
Gore  and  his  son,  being  in  esse  at  the  time  of  filing  the  bill  of 
foreclosure,  ought  to  have  been  made  parties,  to  enable  them  to 
redeem  the  mortgage  if  they  thought  fit.  The  surplus  of  the 
purchase  money,  above  payment  of  the  mortgage  and  judgment 
debts,  had  been  paid  to  the  tenant  for  life,  Francis  Gore  Fitz- 
arthur, pursuant  to  the  same  plan  of  fraud  and  collusion; 
instead  of  being  brought  into  Court,  according  to  the  custom  in 
Ireland  in  such  cases,  for  the  behoof  of  all  parties.  The 
purchase  having  been  made  by  Hogan,  with  a  full  knowledge 
of  all  these  circumstances,  was  fraudulent;  and  therefore  all 
dispositions  of  the  property  made  by  him,  and  those  claiming 
under  him,  were  vitiated  by  this  fraud.  The  recovery  and 
marriage  settlements  did  not  alter  the  case ;  and  one  of  these 
settlements  was  made  pendente  lite,  and  therefore  with  notice. 
The  estates  indisputably  belonging  to  Hogan  and  his  repre- 
sentatives, were  at  any  rate  charged  with  these  settlements  and 
portions,  and  sufficient  to  answer  their  purposes.  The  legal 
estate  was  never  conveyed  to  Hogan  or  his  representatives  :  and 
as  the  appellant's  title  did  not  accrue  till  the  death  of  his  father. 
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and  as  he  filed  his  bill  about  three  months  after,  the  lapse  of       gobb 
time  cannot  prejudice  him.     He  could  not  have  taken  any  steps   stagpoole. 
to  have  secured  the  application  to  its  proper  uses,  of  the  surplus    stacpoole 
purchase  money,  after  payment  of  the  mortgage  and  judgment       qq^k 
debts,  as  *that  would  have  been  a  recognition  of  the  validity  of       r  ^29  1 
the  sale.     Francis  Gore  Fitzarthur  could  not  pass  any  thing 
more  than   his  life  interest  in  the  mortgaged  premises ;  and 
nothing  in  these  transactions  ought  to  be  permitted  to  injure  the 
appellant,  or  to  deprive  him  of  his  just  rights. 

Lord  Bedesdale  stated  the  case,  and  after  adverting  to  the 
facts,  that  Hogan  signed  the  answers,  and  must  have  known  that 
Francis  Gore  Fitzarthur  was  only  tenant  for  life ;  that  the  bill 
had  not  been  amended  by  adding  parties,  but  that  the  cause 
proceeded  in  such  a  way  as  to  leave  the  Judges  in  the  belief  that 
Francis  Gore  Fitzarthur  was  the  absolute  owner,  and  that  the 
decree  of  foreclosure  was  pronounced,  and  the  surplus  of  the 
purchase  money  ordered  to  be  paid  to  the  said  Francis  Gore 
Fitzarthur  under  this  impression,  he  observed  that  it  was 
impossible  not  to  see  that  there  was  in  course  of  these  pro- 
ceedings the  most  cautious  suppression  of  facts  with  which  the 
Court  ought  to  have  been  made  acquainted.  The  sum  too  which 
should  have  been  paid  out  of  the  estates,  so  as  to  affect  the 
interest  of  the  remainder-men  was  only  7,068Z.  the  original 
amount  of  the  mortgage  and  judgment  debts,  as  the  interest 
ought  to  have  been  kept  down  by  the  tenant  for  life,  and  such 
should  have  been  the  directions  of  the  Court.  His  Lordship 
also  adverted  to  the  dismissal  of  the  bill  by  Lord  Clabe,  as 
against  George  Stacpoole  of  London,  the  representative  of 
Stacpoole  of  Craig  Brien,  which  he  believed  was  done  on  the 
ground,  (in  addition  to  the  lapse  of  time,)  that  John  Stacpoole,  of 
Craig  Brien,  *was  a  purchaser  under  decree  of  Court  for  valuable  [  *30  ] 
consideration  without  notice  of  the  fraud.  He  very  much 
doubted,  however,  whether  this  was  a  protection,  as  he  held  it 
clear,  that  a  purchaser  under  such  circumstances  was  bound  to 
see  that,  at  least  as  far  as  appeared  on  the  face  of  the  pro- 
ceedings before  the  Court,  there  was  no  fraud  in  the  case.  That 
case  however  had  not  been  brought  before  their  Lordships,  and 
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GoBE  ^^  decision  on  the  case  of  Hogan's  representatives,  as  the  decree 
of  dismissal  had  been  enrolled,  and  could  therefore  only  be 
altered  by  appeal  to  their  Lordships. 

It  had  been  objected  by  the  respondents,  that  the  purchase 
was  made  by  Hogan,  under  the  decree  of  the  Court.  The 
answer  to  that  was,  that  he  acted  with  full  notice  of  the  fraud. 
Another  objection  was,  that  the  proper  course  would  have  been 
to  file  a  bill  in  the  Exchequer,  to  set  aside  the  decree  on  the 
ground  of  fraud.  The  answer  to  that  was,  that  the  decree 
neither  did  nor  could  bind  the  remainder-man  at  all,  but  only 
the  tenant  for  life.  The  clearest  title  could  not  be  used  by  a 
person  cognizant  of  any  fraud  affecting  it ;  and  by  the  register 
statute  even  a  registered  deed  could  not  be  used  against  an 
unregistered  deed,  if  the  person  in  whose  favour  the  registered 
one  was  made  knew  of  the  prior  unregistered  deed.  Some 
of    the  claimants  came    in,   under    marriage  settlements,  for 

[  ♦31  ]  jointures  and  portions.  It  was  sufiScient  in  answer  to  *thi8, 
that  Hogan  left  undisputed  property  to  answer  all  such  claims 
and  purposes,  and  therefore,  as  to  this  cause,  they  might  all 
be  considered  as  volunteers.  One  of  the  cases  however  was 
rather  stronger  than  the  rest;  it  was  a  marriage  settlement 
made  after  the  dismissal  of  the  bill  by  Lord  Clare  ;  but  still 
it  was  a  transaction  ^Ktidente  lite,  since  it  was  still  a  question 
for  their  Lordships'  consideration,  whether  the  bill  had  been 
rightly  dismissed,  and  the  parties  thus  having  notice,  must  take 
the  settlement  subject  to  all  its  legal  and  equitable  consequences. 
Such  a  circumstance  could  never  be  allowed  to  intercept  the 
course  of  justice. 

Eldon,  L.C.  : 

On  the  best  consideration  which  he  could  give  the  subject,  he 
had  no  doubt  but  the  decree  in  the  Exchequer  did  not  bind 
any  remainder-man,  for  it  was  clear  equitable  law,  that  in  order 
to  make  a  foreclosure  valid  against  all  claimants,  he  who  had 
the  first  estate  of  inheritance  must  be  brought  before  the  Court, 
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and  even  then,  the  intermediate  remainder-men  for  life  ought 
to  be  brought  before  the  Court,  to  give  them  an  opportunity  of 
paying  oflf  the  mortgage  if  they  thought  proper.  A  bill  of  review 
in  the  Exchequer,  to  set  aside  its  decree,,eould  not  have  answered 
the  purpose  of  the  appellant,  for  as  to  him  this  fraudulent 
decree  was  an  absolute  nuUity.  And  as  to  the  lapse  of  time,  he 
thought  the  appellant  had  sued  in  proper  time,  unless  he  had 
given  such  encouragement  to  the  respondents  to  believe  them- 
selves secure,  and  induced  them  to  improve  and  deal  with 
the  property  as  if  it  had  been  securely  their  own,  as  would 
*make  it  a  fraud  in  him  to  prosecute  the  present  claim.  This 
had  been  alleged  by  the  respondents ;  and  was  the  only  material 
point  on  which  his  noble  friend  had  not  touched.  He  was  of 
opinion,  however,  that  there  was  no  foundation  in  the  case,  for 
any  objection  on  that  ground. 


GOBE 

Stacpoole. 

Stacpoole 
t?. 

OOBE. 


[•32] 


The  judgment  of  Lord  Clare  was  accordingly  reversed,  with 
proper  directions  relative  to  the  conveyance  of  the  legal  estate 
to  the  appellant,  accounting  for  the  rents,  and  re-payment  of  the 
purchase  money,  with  interest  to  Hogan's  representatives. 


From  Scotland. — Appeal  from  the  Court  of  Session. 


THE   GOYERNOE  AND   COMPANY  op  the  BANK 
OF  SCOTLAND   v.  WATSON.f 

(1  Dow,  App.  Cae.  40—49.) 

Agent  for  the  Bank  of  Scotland,  also  carrying  on  the  business  of  a 
banker  on  his  private  account,  receives  money,  for  which  he  gives  a 
receipt,  which  does  not  purport  on  the  face  of  it  to  be  given  for  the 
Qovemor  and  Company  of  the  Bank  of  Scotland.  Agent  becomes  insol- 
vent. The  bank  was  not  bound  by  the  act  of  its  agent,  the  holder  of 
the  security  supposing  that  he  was  dealing  with  the  Bank  of  Scotland. 

In  1792,  James  Smith,  and  John  and  Colin  Smith,  his  sons, 
were  appointed  agents  for  the  Bank  of  Scotland,  at  Brechin, 
where  thej  transacted  the  business  of  the  Bank;    and   also 


t  Cited  in  judgment  of  the  Court 
in  Torksh're  Banking  Co.  v.  BeaUon 


(1880)  5  C.   P.  Div.   109,   127,   49 
L.  J.  C.  P.  380,  42  L.  T.  455.— B.  0. 


1813. 
March  15. 

Eldon,  L.C. 

Lord 
Bedesdaxe. 

[40] 
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[r.r. 


The 
Bank  op 
Scotland 

r. 
Watson. 


[•41] 


private  banking  business  of  their  own,  though  (as  was  alleged) 
without  the  knowledge  of  the  Bank,  till  the  year  1803,  when 
they  became  bankrupt.  The  vouchers  which  were  given  by 
Smith  and  Sons,  as  the  agents  of  the  Bank,  were  discharged  by 
the  Bank ;  but  they  refused  to  discharge  those  which  did  not 
purport  to  be  granted  by  Smith  and  Sons  as  their  agents.  The 
respondent,  therefore,  brought  an  action  in  the  Court  of  Session, 
averring  in  the  summons  (declaration)  "  that  he  had  lodged 
with  the  Bank  of  Scotland  601.  sterling,  conformable  to  receipt, 
dated  at  the  Bank-office,  at  Brechin,  and  signed  by  James  Smith 
and  Sons,  who  were  at  that  time  agents  there  for  the  said 
Bank,"  and  concluding  for  decree  against  *the  appellants,  for 
payment  of  the  said  sum  of  601.  with  costs.  The  evidence  in 
support  of  the  demand  was  an  unstamped  document,  in  the 
words  and  figures  following : — 


£60. 


**  Bank-office,  BuECHiir,  2oth  March,  1803. 


"Eeceived  from  Mr.  James  Watson,  Brechin,  sixty-pounds 

sterling,   at  his  credit,  bearing  interest  at  the  rate  of  three 

per  cent,  on  demand,  or  four  per  cent,  if  not  returned  in  six 

months. 

"  Smith  and  Sons." 

The  Court  decided  first  in  favour  of  the  appellants,  but  after- 
wards finally  decided  against  them,  upon  which  they  appealed. 

[The  principal  question  in  this  case  was]  Whether  supposing 
no  stamp  was  required,  or  that  it  were  stamped,  it  was  such  an 
instrument  as  would  bind  the  Bank  of  Scotland? 


March  26. 
[48] 


[The  case  was  argued  on  the  part  of  the  appellants  (the 
Bank)  by  Sir  S.  Romilly  and  Mr.  Leach,  and  for  the  respondent 
by  the  Attorney-General  and  Mr.  Adam.] 

Eldon,  L.  C.  : 

[After  adverting  to,  but  not  deciding,  the  question  as  to  the 
want  of  a  stamp]  :  As  to  the  other  point,  there  was  nothing  in 
this  document  that  showed  it  to  be  that  of  the  Bank  of  Scotland, 
unless  their  Lordships  were  prepared  to  say  that  **  Bank-office, 
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Brechin,"  meant  the  same  thing  as  the  words  "  For  the  Governor 
and  Company  of  the  Bank  of  Scotland."  There  was  nothing 
peculiar  that  he  knew  in  Bank  agency,  to  take  it  out  of  the  rule 
that  the  agent  could  not  bind  his  principal  beyond  the  limits  of 
his  authority.  *The  Chief  Justice  (Ellenbobough)  had  sat  at 
the  table  at  the  hearing  of  this  case,  and  had  observed  that 
if  it  had  come  before  him,  it  would  not  have  occupied  more  than 
ten  minutes.  There  were  other  cases,  it  was  said,  depending 
upon  it,  but  of  that  they  could  take  no  notice ;  though,  from 
the  nature  of  the  transactions,  he  should  rather  suppose  that 
each  of  them  must  be  governed  by  its  own  peculiar  circum- 
stances. There  were  a  variety  of  considerations  and  circum- 
stances stated,  to  raise  a  presumption  in  favour  of  the  respon- 
dent ;  but  all  of  them  appeared  to  him  insufficient  to  show  that 
this  was  an  instrument  by  which  the  Bank  could  be  bound.  It 
was  his  opinion,  therefore,  that  the  judgment  of  the  Court  of 
Session  ought  to  be  reversed. 


The 

Bank  ov 

Scotland 

r. 
Watson. 

♦49] 


Lord  Bedesdale  concurred  in  that  opinion.  The  question  as 
to  the  necessity  of  a  stamp,  had  better  perhaps  be  left  open, 
since  there  was  no  necessity  for  deciding  it  in  this  case :  but  as 
to  the  instrument  on  which  the  action  was  founded — suppose 
the  Bank  had  become  insolvent,  and  that  Smith  had  remained 
solvent,  could  the  holder  have  by  such  an  instrument  as  this 
succeeded  in  an  action  against  the  estate  of  the  Bank  ?  It  was 
clear  he  could  not. 


The  judgment  of  the  Court  below  was  accordingly  reversed. 


14  1813.    H.  L.     1  DOW,  73—87.  [b.r. 

Enoland. — Appeal  from  the  Court  of  Chancery. 
1818.       STUART  AND  Othebs  v.  marquis    OF  BUTE    and 

^Zll  OTHERS.t 
(1  Dow,  App.  Cas.  73—91.) 

Redesdale.  General  word  things,  following  particulars  enumerated,  are  confined 

to  things  ejuadem  generis, 

[This  case,  which  turned  upon  the  construction  of  a  special 
clause  in  the  will  of  Lord  Bute,  was  originally  heard  by  Lord 
RossLYN  in  1796,  and  afterwards  reheard  in  1806  by  Lord 
Eldon,  who  aflSrmed  Lord  Rosslyn's  decision  that  certain 
particulars  passed  under  a  specific  bequest  of  articles  and  things 
employed  for  the  testator's  collieries.  The  original  hearing 
(reported  in  8  Ves.  212),  and  the  re-hearing  (in  11  Vesey,  657), 
will  be  found  in  8  R.  R.  266,  268,  and  the  variations  introduced 
into  the  decrees  made  on  such  hearing  and  re-hearing  by  the 
order  made  upon  this  Appeal  to  the  House  of  Lords  will  be 
found  in  8  R.  R.  p.  271.  Lord  Eldon  completely  concurred 
(1  Dow,  p.  90),  in  this  partial  reversal  of  his  own  decree,  and  in 
the  view  of  the  question  expressed  by  Lord  Redesdale,  which 
may  be  conveniently  and  shortly  explained  by  the  following 
passages  taken  from  his  judgment  as  given  in  1  Dow,  at 
June  2S.  pp.  87  to  89,  where  he  is  reported  to  have  said  that]  The 
[  87  ]  reference  to  the  Master  to  inquire  what  was  necessary  for 
carrying  on  the  collieries  went  beyond  the  words  of  the  will ;  for 
the  testator  did  not  say  that  every  thing  which  was  necessary 
should  pass,  but  only  such  things  as  might  be  used  or  employed 
in  the  working  and  management  of  the  collieries  at  the  time 
of  his  death. 

It  seemed 'to  him  therefore  clear  upon  the  whole,  that  the 
intention  was  to  give  those  articles  only  which  might  be  enjoyed 
with  the  colliery  as  long  as  they  lasted ;  and  that  the  enumera- 
tion ought  not  to  be  extended  beyond  the  usual  construction  of 
the  word  things,  that  is,  things  ejusdem  generis.  Horses,  hay, 
corn,  &c.,  were  not  properly  bygone  profits,  but  to  be  used  and 

t  The  specific  bequest  in  Lord  the  former  report,  8  B.  B.  at  p.  267. 
Bute's  will  is  set  forth  at  length  in      — 0.  A.  S. 
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employed  in  working  the  collieries,  and  therefore  passed.     They      Stuaet 
were  in  their  nature  capable  of  enjoyment  in  succession  as  long   marquis  of 
as  they  lasted,  and  might  be  included  among  those  things  which  "^^* 

passed,  notwithstanding  the  argument  to  the  contrary.     But  the 
coals  raised,  the  debts  due  to  the  concern,  and  money  in  the 
bant,  did  not  pass,  as  they  were  not  in  their  nature  within  the 
•meaning  of  the  word  **  things  "  as  used  in  the  will,  but  rather       [  *88  ] 
bygone  profits.     *     * 

The  ground  upon  which  it  was  imagined  that  these  things 
passed  was,  that  the  collieries  could  not  be  carried  on  without 
the  money.  This  was  true ;  and  the  executors  could  not  divert 
it  from  that  application  ;  *but  it  did  not  follow  that  it  therefore  t  *89  ] 
passed  by  this  bequest,  though  they  could  not  divert  it,  nor  get 
possession  of  any  part  of  it  until  a  dividend  was  declared. 
With  respect  to  the  property  given  by  the  word  "  things,"  as 
applicable  to  waggon  ways,  &c.,  its  destination  was  the  working 
of  the  collieries,  and  it  might  be  used  and  enjoyed  in  succession 
for  that  purpose  as  long  as  it  lasted ;  but  the  destination  of  the 
other  things,  such  as  money,  &c.  was  profit.  They  were  not  of 
a  nature  to  be  used  in  working  the  colUeries,  but  of  the  nature 
of  dividends.     ♦     *     * 


IrhiiAnd. — Appeal  from  the  Court  op  Exchequer. 

MAGRAKE  v.   ELIZABETH  AECHBOLD  and  isis. 

Others.!  ^H 

(1  Dow,  App.  Cas.  107—111.)  

Eldon,  L.C. 
Sub-leaae  with  covenant  of  perpetual  renewal  under  a  penalty  of  70/.  Lord 

made  of  a  church  lease  held  by  an  administratrix  for  the  benefit  of  her    Redesdale. 
children  and  herself.    Such  a  lease  cannot  be  supported,  except  by  con-        [  107  ] 
mAotnixQ  the  option  to  pay  the  penalty  as  of  the  essence  of  the  contract. 

Mrs.  Archbold  was  in  1789  possessed  of  a  church  lease,  of 
certain  lands  (about  sixty-two  acres),  in  the  vicinity  of  Dublin. 
In  that  year   she  demised  the  lands  to  one  Magrane,  at  the 

t  Cited  in  the  Vice-Chancellor's  by  the  Court  of  Appeal  (0.  A.  1880) 
judgment  in  Oceanic  Steam  Navi-  16  Ch.  D.  236,  at  p.  242,  50  L.  J.  Ch. 
gatum  Co.  V.  Suiherherry,   affirmed      308,  43  L.  T.  743.— E.  C. 
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Maohake  yearly  rent  of  171Z.  15«.  lid.  taking  at  the  same  time  a  fine 
archbold.  of  70Z.  Mrs.  Archbold  also  covenanted  that  as  long  as  she  held 
the  head  lease  in  qnestion,  and  as  often  as  she  obtained  a 
renewal  from  the  Archbishop,  she,  her  executors,  administrators, 
and  assigns,  would  renew  the  sub-lease  to  Magrane,  his  executors, 
administrators,  and  assigns,  under  a  penalty  of  70Z.  Her 
husband  had  died  the  year  before,  and  she  was  administratrix 
of  their  children. 

Mrs.  Archbold  soon  after  obtained  a  renewal  of  the  head  lease, 
and  in  1798  renewed  the  sub-lease  to  Magrane,  in  terms  of  the 
covenant.  In  1806,  Magrane  assigned  his  interest  to  his  son, 
the  appellant.  Mrs.  Archbold  obtained  a  further  renewal  from 
the  Archbishop,  but  refused  to  renew  the  sub-lease  upon  the 

•[  •108  ]  ground  that  she  had  an  option  to  refuse,  *upon  paying  the  701. 
penalty.  The  appellant  then  filed  his  bill  in  the  Exchequer 
against  her,  to  compel  a  renewal ;  in  her  answer  she  insisted  on 
the  aforesaid  option.  After  the  usual  proceedings,  the  cause 
came  to  a  hearing  in  the  Exchequer,  when  the  bill  was  dismissed 
without  costs  ;  whereupon  Magrane  appealed. 

Sir  Arthur  Pigott  and  Mr.  Richards  (for  the  appellant) 
insisted  upon  the  known  rule  of  equity,  that  the  penalty  was  to 
be  considered  only  as  a  further  security,  and  the  performance  as 
of  the  essence  of  the  contract.  Equity  would  order  a  perpetual 
renewal,  however  hard  it  might  be  on  the  party,  where  the 
contract  for  that  purpose  was  clear  and  distinct.  Mrs.  Archbold 
might  relieve  herself  from  the  hardship  by  not  renewing  with 
the  Archbishop. 

Sir  S.  RomiUy  and  Mr.  Hart  (for  the  respondents).  In  this 
particular  case  the  option  to  renew  or  pay  the  penalty  was  of  the 
essence  of  the  contract,  and  was  the  only  circumstance  that 
could  make  it  reasonable ;  without  this  equity  would  not  order 
performance,  even  if  Mrs.  Archbold  had  the  absolute  interest ; 
for  it  would  amount  to  a  sale  by  her  without  consideration, 
in  as  much  as  the  fines  or  rents  of  church  lands  were  raised  on 
renewal,  according  to  the  value  of  the  property  at  the  time. 
The  fines  might  thus  be  raised  so  as  to  leave  her  no  beneficial 
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interest  in  the  lease,  but  the  whole  must  gD  to  him  who  had  the     Maobasb 
sab-lease  at  a  rent  certain.    It  was  clear  that  Mrs.  Archbold  did    abchbold. 
not  understand  the  nature  and  consequences  of  this  contract  at 
the  time  she   *entered  into  it ;   and  equity  would  not  order      [  •109  ] 
performance  of  a  contract  so  improvident  under  such  circum- 
stances, though  she  had  been  possessed  of  the  absolute  interest. 
But  she  was  only  a  trustee  or  administratrix  of  her  children,  and 
could  not  be  allowed  to  conclude  them  by  a  contract  so  un- 
reasonable.    An  administratrix  paying  her  own  debt  to  a  third 
person  out  of  the  efifects  of  the  intestate,  the  money  might  be 
followed  by  a  legatee,  even  in  the  hands  of  the  innocent  third 
person. 

Eldon,  L.C.  : 

This  was  clearly  a  case  where  the  rule,  that  the  penalty  was 
not  to  be  considered  as  of  the  essence  of  the  contract,  did  not 
apply.  The  option  was  meant  as  an  alternative ;  it  was  of  the 
essence  of  the  contract,  and  the  only  way  to  make  it  reasonable  ; 
otherwise  the  contract  would  have  been  bad,  though  she  had 
been  the  absolute  owner;  but  she  was  administratrix  of  her 
children,  and  could  not  bind  their  interests  by  a  lease  so  very 
improvident. 

LoBD  Bedesdale  : 

These  leases  with  covenant  of  perpetual  renewal  arose  in 
Ireland,  instead  of  fee-farms.  Persons  purchased  improveable 
estates ;  but  having  no  money  to  carry  on  their  improvements, 
they  procured  it  in  this  manner :  they  paid,  for  example,  15,000L 
for  an  estate,  and  conveyed  it  to  another  in  fee-simple  for 
10,0002.,  taking  a  lease  of  the  whole,  with  covenant  for  perpetual 
renewal,  at  a  rent  equal  to  the  interest  of  the  10,0002.  There 
were  many  such  leases,  and  they  had  a  claim  in  reason  and 
justice  to  be  supported. 

But  this  sub-lease  was  of  a  different  description.  *It  would  [  ♦110  ] 
have  been  bad  under  the  circumstances,  though  Mrs.  Archbold 
had  had  the  absolute  interest  in  the  original  lease  ;  but  she  had 
not  that  absolute  interest ;  part  of  it  was  in  her  children,  for 
whom  she  was  administratrix.  In  both  views,  it  was  bad, 
S.B. — VOL.  xrv.  c 
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Mageane    unless  combined  with  the  option  of  paying  the  penalty.     How 
archbold.   far  she  could  bind  her  children  even  as  to  the  payment  of  the 
penalty  he  would  not  say  at  that  time. 

The  decree  of  the  Court  below  afiSrmed,  without  prejudice  to 
any  remedy  the  appellant  might  have  at  law,  &c. ;  possession 
being  immediately  deUvered,  and  no  writ  of  error  to  be  brought 
in  the  action  of  ejectment  brought  in  one  of  the  Courts  below ; 
and  leave  given  to  apply  to  the  Lords  in  regard  to  mesne  profits/ 
pursuant  to  an  undertaking  by  the  agents. 

The  action  of  ejectment  above-mentioned  was  brought  at  the 
expiration  of  the  sub-lease,  and  judgment  given  in  favour  of  the 
respondent.  The  appellant  had  obtained  an  order  from  the 
Lords  to  stay  proceedings  upon  this  judgment,  upon  an  under- 
taking to  the  above  effect  by  his  agent. 

•^^^^  2  J//-.  Sliadivcll  now  applied  on  the  part  of  the  respondents 

for  an  order  for  payment  of  the  profits  during  eight  months, 
being  the  time  the  respondents  had  been  kept  out  of  possession 
by  the  stay  of  the  proceedings.  If  there  should  be  a  difficulty 
about  a  criterion  of  value,  their  Lordships  would  give  them 
leave  to  produce  affidavits  to  that  point,  or  remit  the  cause  to 
the  Court  below,  with  directions  to  ascertain  the  value  and  order 
payment. 

[  m  ]  An  objection  to  the  jurisdiction  was  made  on  the  part  of  the 

appellant,  as  the  appeal  had  been  already  disposed  of ;  but  the 
Chancellor  had  no  doubt  but  the  HouEe  had  jurisdiction  founded 
on  the  undertaking  of  the  agents. 

It  was  accordingly  ordered  that  the  Court  below  should  cause 
an  account  to  be  taken,  and  payment  to  be  made  of  what  was 
due  up  to  the  time  of  delivering  possession. 
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Scotland. — Appeal   from  Interlocutors   of   the    Commissary 
Court  and  Court  of  Session. 

AUGUSTA  M.  TOVEY  v.  MAJOR  M.  E,  LTXDSAY.f       ^g^g 

(1  Dow,  App.  Cas.  117—141.)  May  lU. 

Marriage  at  Gibraltar  of  a  Scotchman  (in  the  army)  to  an  English    jj,  j.^^  l  C 
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woman.     While  retired  on  half-pay  ho  rosides  with    his   family  at 

Durham,  for  the  education  of  his  children,  and  is  again  employed  in  the 

military  service,  but  still  keeps  his  family  at  Durham,  where  it  remains 

for  about  ten  years.    ♦English  deed  of  separation  between  the  husband        [  *118  1 

and  wife,  by  which  he  permits  her  to  choose  her  own  residence,  and  she 

resides  in  England.    Two  actions  of  divorce  against  her  in  the  Scotch 

Courts,  on  the  ground  of  adultery ;  one  laying  the  a.ts  of  adultery  in 

England,  the  other  laying  them  in  Scotland.     Question,  Whether  the 

Scotch  Court,  under  these  circumstancos,  has  jurisdiction  to  dissolve 

the  marriage  ? 

The  parties  in  this  case  differed  in  a  variety  of  particulars  in 
their  statement  of  facts,  but  appeared  to  be  agreed  in  those 
which  were  most  material. 

The  respondent,  eldest  son  and  heir  of  Mr.  Bethune,  of 
Kilconqhuar  in  Fife,  was  born  in  Scotland,  where  he  chiefly 
remained  till  he  went  to  Gibraltar  in  1781,  with  the  73d  regiment. 
The  appellant  was  a  native  of  England,  and  spent  her  youth 
there  according  to  her  own  statement,  though  according  to  that 
of  the  respondent,  she  left  England  at  five  years  of  age  for 
Scotland,  where  she  remained  till  she  was  sixteen  years  of  age, 
and  then  went  to  Gibraltar,  where  her  father.  Col.  Tovey,  was 
stationed.  There  the  parties  met  and  were  married  in  1783, 
by  the  chaplain  of  the  78d  Begiment,  according  to  the  rites  of 
the  Church  of  England,  as  the  appellant  stated.  In  1783,  or  4, 
the  regiment  was  ordered  home  and  disbanded ;  and  the  parties 
resided  at  Perth  till  1786,  when  the  respondent  was  put  on  full 
pay  in  the  26th  Begiment,  which  he  joined  in  Ireland,  but  soon 
returned  to  Scotland.  He  afterwards,  in  1789,  went  to  Canada 
with  the  regiment,  leaving  his  family  at  Perth,  but  returned 
in  1790,  when  he  retired  on  half  pay,  and  resided  in  Fife  till 

t  To  give  the  clue  to  the  train  of  (1882)  8  App.  Cas.  43,  52  L.  J.  P.  33, 
authorities  on  the  question  in  this  48  L.  T.  273;  and  Midunnter  v. 
c&se,  it  will  be  sufficient  to  refer  to  Midwinter  '93,  P.  D.  93,  62  L.  J.  P. 
two  of  tho  latest  i^Harvey  v.  Famie      77,  68  L.  T.  262.— R.  C. 

c  2 
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TovBT       the  end  of  the  year  1792.     Up  to  this  tune  *it  seemed  to  be 
LiKDSAY.     admitted,  that  the  respondent's  domicil  was  in  Scotland. 

[  *ii9]  In  1792,  the  respondent  removed  with  his  family  to  Durham 

for  the  purpose,  as  was  stated,  of  the  education  of  his  children. 
In  about  a  year  after,  he  was  again  employed  in  the  army ;  sold 
out  in  1794,  but  soon  after  procured  an  appointment  in  the 
Commissariat  department,  in  which  he  still  remains  as  Deputy 
Commissary  General.  During  this  period  he  was  occasionally 
absent  on  duty  in  various  places,  but  his  family  remained  at 
Durham,  where  he  himself  joined  it  as  often  as  he  had  an 
opportunity. 

In  1802,  a  misunderstanding  having  arisen  between  him  and 
his  wife,  they  agreed  to  separate ;  and  a  deed  of  separation 
according  to  the  law  of  England  was  executed,  by  which  he 
agreed  to  pay  to  her  trustees  an  annuity  of  125Z.  for  her  life, 
whether  sole  or  married.  By  this  deed  also  it  was  specially 
agreed,  "That  the  said  Martin  Eccles  Lindsay  shall  and  will 
permit  and  suffer  the  said  Augusta  Margaret  Tovey  Lindsay,  to 
live,  inhabit,  and  reside  separate  and  apart  from  the  said  Martin 
Eccles  Lindsay,  in  such  place  and  places  as  she  shall  think 
proper :  and  shall  not,  nor  will  at  any  time  during  their  joint 
lives,  sue,  prosecute,  or  molest  the  said  Augusta  Margaret  Tovey 
Lindsay,  or  any  person  or  persons  in  whose  house  or  family 
she  shall  reside,  or  be  entertained,  for,  or  on  account  of  such 
residence  or  entertainment,  or  of  her  living  separate  and  apart 
from  him  the  said  Martin  Eccles  Lindsay.** — ^From  this  time 
the  appellant  appears  to  have  resided  chiefly  in  England,  though 
she  was  occasionally  in  Scotland.  The  respondent  *some  time 
after  raised  an  action  against  her  before  the  Commissaries  of 
Edinburgh,  for  a  divorce,  on  the  ground  of  adultery;  and 
libelled  in  his  summons,  that  the  defender  ''had  both  before 
and  since  the  separation  given  herself  up,  at  many  different 
times  and  places,  to  adulterous  practices,  and  particularly  at 
Bishop  Auckland,  near  Durham.**  The  defender  denied  the 
jurisdiction,  but  it  was  sustained  by  the  Commissaries,  and 
afterwards  by  the  Court  of  Session,  on  the  ground,  1st,  That 
the  respondent  had  a  domicil  in  Scotland ;  and  2nd,  That 
his  domicil  must  fix  that  of  his  wife.    From  the  interlocutors  of 
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the  CommiBsarieB,  dated  respectively  April  5th,  and  May  2,       Tovbt 

1805;  and  from  those  of  the  Court  of  Session,  dated  May  22,      lindsat. 

1806,  and  27th  January,  1807,  the  defender  appealed.    Pending 

this  last  mentioned  process,  the  respondent  instituted  another 

suit  of   the   same  nature,   but  libelling  on  acts  of    adultery 

committed  in  Scotland,  *'  particularly  in  the  House  of  Logie,  in 

the  county  of  Perth,  and  at  various  places  in  the  counties  of 

Perth  and  Inverness,  and  other  parts  of  Scotland,  in  the  months 

of  June,  July,  August,  September,  and  October,  in  the  year 

1807."    The  Commissaries  and  Courts  of  Session  decided  in  this 

action  also  in  favour  of  the  respondent.     The  interlocutor  of  the 

Court  of  Session,  to  which  they  afterwards  adhered,  is  in  these 

terms:    "The   Lords  having    resumed   consideration    of    this 

petition,  and  advised  the  same  with   the  answers  thereto,  in 

respect  that  the  pursuer  is  now  confessedly  domiciled  in  Scotland, 

and  that  the  deed  of  separation  is  revoked,  they  adhere  to  the 

interlocutors  reclaimed  against,  and  refuse  *the  desire  of  the      [  *^2i  ] 

petition."    From  this  judgment  the  defender  likewise  appealed, 

and  both  causes  were  heard  the  same  day,  but  argued  separately ; 

it  being  imagined  that  the  acts  of  adultery  being  in  the  one 

case  laid  in   England,  and  in  the  other,  in  Scotland,  might 

possibly  be  held  to  form  a  material  distinction. 

Sir  S.  RomiUy  and  Mr.  Holroyd  for  the  appellant : 

In  order  to  decide  whether  the  Scotch  Courts  had  jurisdiction 
in  this  case,  two  questions  were  to  be  considered :  1st,  Whether 
the  respondent's  domicil  was  in  Scotland  ?  2nd,  Whether,  if  it 
was,  the  wife's  domicil  followed  his?  As  to  the  first  point, 
Mr.  Lindsay  went  to  Durham  by  choice,  and  established  his 
family  there  for  ten  years ;  and  though  his  original  domicil  was 
in  Scotland,  he  must  now  be  taken  to  be  domiciled  in  England, 
and  any  subsequent  residence  in  Scotland,  as  he  was  in  the 
military  service  of  government,  could  not  change  his  last  domicil 
properly  acquired.  A  boy  residing  at  any  place,  merely  for 
education,  by  the  doctrine  of  the  civil  law  acquired  no  domicil ; 
but  this  did  not  apply  to  the  case  of  a  man  residing  with  his 
whole  family,  even  though  only  for  the  education  of  his  children. 
The  respondent  had  cited  the  following  authority  in  his  favour 
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TovET  as  to  the  question  of  domicil:  "Domicilii  quoque  intuitu 
Lindsay,  conveniri  quisque  potest,  in  eo  scilicet  loco,  in  quo  larem, 
rerumque  ac  fortunarum  suarum  summam  constituit,  unde 
rursus  non  sit  discessurus,  si  nihil  avocet,  tindeque  cum  profectiis 
[*122]  est,  peregrinari  ridctur.''  But  this  rather  made  against  *him, 
for  the  residence  at  Durham  came  exactly  within  this  definition. 
He  had  estahlished  his  home  there,  his  household  gods,  his 
family.  The  claim  of  jurisdiction  ratione  domicilii  was  there- 
fore altogether  unfounded.  The  facts  of  his  being  bom  in 
Scotland,  and  being  heir  to  an  estate  there,  only  proved  that 
his  original  domicil  was  in  Scotland.  When  he  could  select  for 
himself,  he  chose  another ;  and  their  Lordships  would  overturn 
the  most  solemnly  decided  cases  if  they  were  to  say  that  he  did 
not  thereby  acquire  a  new  domicil.  Lord  Thurlow  had  decided 
that  a  native  of  Scotland,  an  officer  in  the  East  India  Company's 
service  was  domiciled  in  England,  (secus  if  he  had  been  in  the 
Government  service),  though  there  were  letters  of  his  produced 
stating  his  intention  to  return  and  end  his  days  in  his  native 
country;  and  Lord  Eldon  afterwards  confirmed  the  doctrine 
laid  dowTi  by  Lord  Thurlow.  These  and  the  case  of  Sir  T. 
Wallace  were  decisive  authorities  against  the  claim  of  juris- 
diction ratione  originis.  It  was  monstrous  to  say  that  the 
place  where  a  man  first  drew  breath  was  always  to  be  his 
domicil  wherever  he  might  reside.  The  case  of  Sir  T.  Wallace 
was  also  an  authority  against  any  claim  of  jurisdiction  ratione 
rei  sit(B,  though  that  reason  was  stronger  in  the  case  of  Sir  T. 
Wallace,  who  had  an  estate  and  a  dignity  in  Scotland,  whereas 
the  respondent  here  had  only  an  expectation.  The  ratio  rei 
sitce  was  good  to  support  an  action  of  debt  or  damages,  but  it 
was  totally  inapplicable  where  the  object  was  to  have  a  marriage 
declared  void,  or  to  obtain  a  divorce.  The  ratio  loci  contractus 
r  *123  1  ^^^  quite  out  of  the  question,  as  the  *marriage  took  place  at 
Gibraltar  within  the  pale  of  the  English  law.  The  ratio  delicti 
was  also  out  of  the  question,  as  this  was  not  a  criminal 
prosecution,  but  a  civil  action.  The  respondent  had  also  relied 
upon  the  case  of  Pirie  and  Lunan,\  but  as  the  marriage  there 
was  contracted  in  Scotland,  it  had  no  application, 
t  Apparently  not  reported. 
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2.  There  was  no  place  here  for  the  rule  of  Scotch  law — that  Tovey 
the  husband's  "forum"  regulated  that  of  the  wife;  for  it  was  Lindsay. 
expressly  stipulated  by  the  deed  of  separation,  that  she  should 
reside  wherever  she  pleased ;  and  she  had  chosen  to  reside  in 
England,  where  she  had  been  bom.  The  very  nature  and  opera- 
tion of  this  suit  supposed  that  the  parties  were  separate.  The 
rule  was  founded  on  the  community  of  interest  between  the 
husband  and  wife ;  but  it  was  absurd  to  apply  that  rule  where 
these  interests  were  directly  opposed  to  each  other.  He  was 
persuaded  they  could  produce  no  good  authority  for  their  doctrine, 
and  in  the  absence  of  authority  it  was  fair  to  consider  the  con- 
sequences that  would  result  from  the  estabUshment  of  the 
doctrine  which  they  contended  for.  The  consequence  would  be 
that  Scotland  would  become  a  place  where  persons  wishing  to 
violate  their  most  solemn  engagements  would  assemble  from  all 
quarters  of  the  globe  for  the  consummation  of  their  iniquity.  A 
person  having  his  original  domicil  there  and  returning  to  it,  or 
going  to  it  and  residing  a  few  months,  might  apply  to  the  Com- 
missary Court,  and  prove  alleged  acts  of  adultery  against  his 
wife,  which  she  could  have  no  opportunity  of  contradicting,  and 
so  obtain  a  divorce  for  ever. 

A  third  point  was,  that  an  English  marriage  being  indissoluble       [  ^^^  ] 
by  the  English  law,  could  not  be  dissolved  by  a  Scotch  divorce, 
in  any  other  way  than  by  an  act  of  the  Legislature. 

Mr.  Adam  for  the  respondent : 

Major  Lindsay,  he  apprehended,  might  have  gone  into  evidence 
of  acts  of  adultery  committed  in  Scotland,  even  in  the  first  cause, 
under  the  general  words  in  the  summons,  "  at  many  different 
times  and  places."  He  was  bom  in  Scotland,  and  heir  to  a 
considerable  estate  in  that  country,  and  therefore  his  case 
resembles  that  of  Lord  SomerviUe^\  who  was  bom  in  Scotland ; 
but  without  being  a  peer  of  ParUament,  resided  one-half  of  the 
year  in  London  ;  and  yet  it  was  found  that  he  had  not  lost  his 
domicil  in  Scotland.  Mr.  Lindsay  was  married  at  Gibraltar, 
while  in  the  army,  at  a  time  when  it  was  admitted  he  had  not 
changed  his  domicil. 

t  5  B.  B.  165  (5  Yes.  760). 
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TovKT  (Eldon,  L.C.  :  This  is  a  case  of  a  Scotchman  marrjing  an 

Lindsay.  English  woman  in  England,  (for  so  it  must  be  considered)  where 
marriage  was  indissoluble.  The  twelve  Judges  had  lately 
decided,!  that  as  by  the  English  law  marriage  was  indissoluble, 
a  marriage  contracted  in  England  could  not  be  dissolved  in  any 
way  except  by  an  act  of  the  Legislature.) 

This  was  too  serious  a  point  to  be  considered  in  this  incidental 
manner  upon  a  question  of  jurisdiction.  It  had  not  been  at  all 
started  in  the  Court  below.  Their  Lordships  would  hardly  remit 
therefore  on  this  ground,  as  the  remit  must  be  applicable  to  the 
state  of  the  pleading. 

[125]  (Eldon,  L.C. :  You  say  the  marriage  ought  to  be  dissolved. 

Her  answer  to  that  is,  that  being  contracted  within  the  pale  of 
the  English  law,  it  is  indissoluble.) 

That  was  a  question  of  international  law,  and  the  Commissaries 
had,  since  they  knew  of  the  decision  of  the  twelve  Judges  here, 
still  maintained  their  authority  to  dissolve  an  English  marriage 
if  the  parties  were  domiciled  in  Scotland.  But  granting,  for 
argument's  sake,  that  they  could  not  dissolve  an  English  marriage 
which  the  English  law  declared  to  be  indissoluble,  still  he  should 
contend  that  this  was  not  properly  an  English  marriage,  and  was 
therefore  one  that  they  could  deal  with.  But  first,  as  to  the 
domicil  of  Mr.  Lindsay,  if  he  went  to  Durham  for  the  special 
purpose  of  educating  his  children,  even  though  he  took  with  him 
his  whole  family,  he  did  not  acquire  a  new  domicil,  as  he  did  not 
go  there  animo  remancndi  but  animo  revertendi,  and  this  brought 
the  case  within  the  reason  of  Lord  Somerville's.  Besides,  the 
question  of  "forum"  was  not  exclusive;  and  though  it  were 
admitted  that  he  acquired  a  new  one,  it  did  not  therefore  follow 
that  he  lost  his  old  "forum." 

With  respect  to  the  marriage,  it  was  performed  by  the  Chaplain 

of  the  78rd  Regiment,  which  is  a  Scotch  regiment.     The  chaplain 

was  probably  a  clergyman  of  the  Church  of  Scotland,  and,  it  was 

to  be  presumed,  did  not  use  the  ritual  of  the  English  Church. 

t  LoUff/'i  case,  1  Buss.  iSk  By.  237,  13  R.  R. 
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It  was  therefore  a  marriage  over  which  the  Scottish  Courts  had  Tovey 
jurisdiction.  But  it  was  said,  that  the  marriage  took  place  Lindsay. 
within  the  pale  of  the  English  law.  Why,  then,  it  could  not  be 
a  good  *Engli8h  marriage,  as  the  solemnities  required  by  the  [  •126  ] 
Marriage  Act  had  not  been  complied  with,  and  the  marriage  had 
only  become  valid  by  the  subsequent  co-habitation  in  Scotland  ; 
so  that  it  was  in  fact  a  Scotch  marriage.  As  to  the  deed  of 
separation,  that  only  gave  the  wife  liberty  to  live  separate  from 
her  husband,  but  did  not  give  a  sanction  to  adultery,  and  there- 
fore the  adultery  put  an  end  to  the  deed  as  to  the  present  purpose. 
It  would  be  contra  bonot  mores  to  establish  a  different  rule. 
Then  the  wife  was  a  proper  object  of  the  suit ;  and,  if  she  was, 
her  husband's  forum  was  her's.  The  case  of  Pirie  and  Lunan, 
was  a  strong  authority  for  this ;  the  wife  and  husband  being 
there  domiciled  in  England,  (but  the  wife  still  following  his 
original  forum). 

Mr,  Brougham  (on  the  same  side): 

He  would  state  the  reasons  why  he  thought  that  the  question 
of  indissolubility  had  no  place  here.  The  marriage  was  not 
celebrated  in  such  a  way  as  to  make  it  a  good  English  marriage ; 
and  it  only  became  such,  or  rather  the  marriage  was  altogether 
constituted  in  Scotland,  by  the  parties  living  there  together,  and 
beiDg  habit  and  repute  man  and  wife.  It  was  therefore  a  Scotch 
marriage,  and  the  rule  which  governed  Lolley's  case,  that  an 
English  marriage  was  indissoluble,  had  nothing  whatever  to  do 
with  the  present  question.  But  suppose  this  were  an  English 
marriage,  their  Lordships  were  there  sitting  as  a  Scotch  Court, 
and  must  decide  according  to  the  law  of  Scotland,  and  not  be 
governed  by  the  decisions  of  foreign  judges  and  the  rules 
of  a  foreign  law,  for  such  the  English  law  was  as  to  this 
purpose.  The  Scottish  Courts  below  had,  since  the  decision  of 
♦the  English  Judges  in  LoUey^s  case,  repeatedly  confirmed  their  [  •i27  ] 
own  judgment  upon  long  and  elaborate  argument.  If  the 
decision  in  Lolley^s  case  were  cited  in  the  Court  below,  what 
would  be  the  answer?  That  it  was  a  case  of  foreign  law  :  that 
the  opinion  of  the  EngUsh  Judges  was  entitled  to  great  weight 
by  way  of  illustration,  but  that  it  was  no  authority.    Their 
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TovKT  Lordships  sitting  there  as  a  Scotch  Court  could  not  judicially 
Lindsay.  ^^^^  know  that  an  English  marriage  was  indissoluble,  except  the 
fact  were  averred  on  the  record,  and  proved.  There  was  here  no 
such  averment.  The  same  observation  applied  to  the  deed  of 
separation.  He  need  not  argue  what  was  the  effect  of  a  deed  of 
separation  according  to  the  law  of  England ;  because,  if  that 
was  intended  to  be  relied  upon,  it  ought  to  have  been  pleaded 
and  proved.  They  treated  these  points  on  the  other  side  as 
matters  of  law,  whereas  here  they  were  matters  of  fact,  and 
ought  to  have  been  proved. 

But  this  case  did  not  at  any  rate  come  within  the  decision  in 
LoUey'g  case,  of  which  he  had  a  note  taken  by  himself  at  the  time 
the  judgment  was  delivered ;  the  judges  **  were  unanimously  of 
opinion  upon  the  points  reserved,  that  a  marriage  solemnized  in 
England  was  indissoluble  by  any  thing,  except  an  act  of  the 
Legislature."  Now  it  was  one  thing  to  say,  that  such  was  the 
law  in  regard  to  marriages  solemnized  in  England,  and  another 
to  say  that  the  same  law  was  applicable  to  marriages  contracted 
in  the  colonies.  By  the  26th  of  George  the  Second,  c.  33, 
certain  solemnities  were  strictly  required  to  constitute  a 
marriage ;  but  these  were  not  necessary  in  the  colonies,  and  it 
[  *128  ]  was  offered  to  be  proved  in  this  *case,  that  the  most  material  of 
them  had  not  been  complied  with.  Granting  then  for  a  moment, 
that  the  decision  in  Lolley's  case  could  be  judicially  noticed  here, 
it  did  not  apply,  as  it  only  related  to  marriages  solemnized  in 
England.  At  all  events,  no  lawyer  in  the  Scottish  Courts  had 
ever  questioned  their  power  to  dissolve  an  English  marriage,  and 
their  Lordships  therefore  would  be  cautious  how  they  broke  in 
upon  what  had  always  been  considered  as  the  legitimate  power 
of  the  Scottish  Courts. 

His  friends  on  the  other  side,  however,  had  confined  their 
observations  chiefly  to  two  points.  1st,  That  the  respondent's 
domicil  was  in  England.  2nd,  That  even  if  he  were  domiciled 
in  Scotland,  the  deed  of  separation  had  given  the  appellant  a 
distinct  domicil.  In  regard  to  the  domicil,  he  contended  that 
Major  Lindsay  was  domiciled  in  Scotland,  and  not  in  England, 
and  cited  the  case  of  Somerville  and  SomerviUe,j:  where  the  Master 
t  5  R.  R.  155  (5  Ves.  750). 
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OF  THE  Eoixs,  who  decided  it,  relied  chiefly  on  the  forum  oHginis.       Tovet 

Lord  Somerville,  without  being  a  Peer  of  the  British  Parliament,      lindsat. 

resided  half  the  year  in  London ;  but  the  Master  of  the  Rolls, 

as  his  connections,  his  estate,  and  his  hereditary  honours  were 

Scottish,  and  as  he  returned  to  Scotland  every  year,  and  resided 

there  the  half  of  the  year,  decided  that  he  was  to  be  considered 

as  domiciled  in  Scotland.     So  it  was  with  Major  Lindsay.     He 

had  for  a  time,  for  the  purpose  of  educating  his  children,  resided 

in  England,  but  returned  again  to  Scotland,  which  he  always 

considered  as  his  home,  and  he  was  heir  to  a  considerable  landed 

estate  in  that  country.     Taking  it  for  granted,  then,  that  his 

domicil  *was  in  Scotland,  and  that  by  the  rule  of  law,  the  domicil      [  •i^o  ] 

of  the  wife  followed  that  of  the  husband,  the  next  question  was, 

as  to  the  effect  of  the  deed  of  separation.    By  the  Scottish  law  a 

deed  of  separation  between  married  persons  was  revocable  at  the 

will  of  either  party,  and  their  Lordships  being  then  a  Scotch 

Court,  must  decide  according  to  the  Scotch  Law.    By  the  English 

law,  a  deed  of  separation  between  husband  and  wife  could  not  be 

revoked,  but  by  the  consent  of  both  parties,  (although  that  was 

taken  for  granted  rather  too  rashly) ;  but  supposing  it  to  be  so, 

still  their  Lordships  could  not  take  notice  of  that  doctrine,  as  it 

was  contrary  to  the  principle  of  the  Scotch  law  of  marriage ;  its 

validity,  as  a  deed  of  separation  irrevocable  except  by  the  consent 

of  both  parties,  was  confined  to  the  territory  of  England.     The 

Scotch  Courts  could  not  notice  it  as  such ;  they  knew  no  more  of 

irrevocable  deeds  of  separation,  than  they  did  of  indissoluble 

marriages.     Whoever  appealed  to  the  law  of  any  particular 

country  must  be  concluded  by  it ;  and  the  appellant,  by  bringing 

forward  this  deed,  appealed  to  the  Scotch  law.    But  it  was  quite 

out  of  place  here  on  another  ground ;  for  the  fact  of  Its  being 

irrevocable  by  the  law  of  England  was  not  pleaded  below,  and 

therefore  no  notice  could  be  taken  of  it  by  their  Lordships.    By 

the  law  of  England,  however,  the  question  of  irrevocability  did 

not  appear  to  be  clearly  established,!  but  it  was  at  any  rate  clear, 

that  by  the  law  of  Scotland,  such  a  deed  might  be  revoked  at  the 

option  of  either  party ;  and  here  there  was  an  express  revocation 

by  the  husband.     No  case  could  be  cited  where  the   Scotch 

t  Marshall  t.  Button,  5  E.  E.  448  (8  T.  E.  545). 
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TovET  *Courts  refused  to  sustain  their  jurisdiction  to  dissolve  a 
Lindsay,  marriage,  merely  because  it  bad  been  contracted  in  another 
[  •ISO  ]      country. 

Sir  S.  Romilly  in  reply : 

It  made  no  difference  in  this  case,  whether  the  marriage  was 
solemnized  in  England  itself,  or  in  a  colony,  where  the  laws  of 
England  prevailed.  The  point  did  not  depend  upon  the  Marriage 
Act ;  an  English  marriage  was  indissoluble  by  the  common  law. 
The  question  then  was,  whether  an  indissoluble  English 
marriage  could  be  dissolved  by  the  Scotch  Courts?  and  this 
brought  it  directly  to  the  point  in  Lolley's  case  :  their  Lordships 
sat  as  a  Scotch  Court,  it  was  true ;  but  when  they  were  called 
upon  to  decide  a  question  of  English  law,  they  must  of  necessity 
take  the  English  law  into  consideration.  The  case  of  Lord 
SomerviUe  had  no  resemblance  to  the  present.  Lord  Somerville 
kept  an  establishment  in  Scotland,  and  always  resided  there  one 
half  of  the  year.  In  the  present  case  there  was  a  total  abandon- 
ment of  residence  in  that  country.  But  it  was  said,  that  this 
was  for  the  purpose  of  educating  his  family.  Suppose  it  were  so, 
the  abandonment  was  not  the  less  complete.  The  argument  on 
the  other  side  went  this  length,  that  there  could  be  no  abandon- 
ment of  a  domicil  in  Scotland,  if  any  reason  could  be  assigned 
for  leaving  it.  The  case  of  a  boy  or  young  man  at  school  or 
college  was  totally  distinct  from  the  present ;  he  did  not  change 
his  domicil,  because  he  was  still  supposed  to  form  a  component 
part  of  his  father's  family.  The  case  of  Sir  Charles  D(mglas\ 
was  also  in  point,  and  was  in  some  respects  stronger  than  the 
[  *i3i  ]  present.  With  respect  to  the  deed  of  separation,  *they  did  not 
contend  on  the  part  of  the  appellant,  that  it  made  her  a/emc  sole; 
they  only  said,  that  it  expressly  provided  that  she  should  have 
a  separate  domicil  if  she  chose.  Mr.  Brougham  said  that  the 
deed  was  clearly  revocable  by  the  husband,  without  the  consent 
of  the  wife ;  but  he  did  not  know  where  Mr.  Brougham  found 
that  law.  It  was  directly  the  reverse,  except  the  husband's 
object  was  to  revoke  for  the  purpose  of  residing  with  her,  and 

t  Bingham  v.  Trusteed  of  Sir  Charles  Douglas^  1794. 
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even  then  he  could  only  revoke  when  there  was  no  just  cause  of      Tovet 
separation,  such  as  harsh  treatment,  &c. ;  instead  of  being  more     Lindsay. 
revocable,  it  was  less  revocable  by  the  law  of  Scotland,  than  by 
the  law  of  England. 


Second  Cause. 
TOYEY  V.   LINDSAY. 


Sir  S.  Romilly  and   Mr.  Holroyd  : 

The  only  distinction  in  this  cause  was,  that  the  acts  of  adultery 
were  laid  in  Scotland,  which  the  appellant  had  transiently 
visited  without  residing  so  as  to  acquire  a  domicil.  The  only 
ground  of  jurisdiction  that  could  be  stated,  therefore,  was  the 
ratio  delicti,  which  amounted  to  nothing,  as  this  was  a  civil 
action,  not  a  criminal  proceeding. 

Mr.  Adam  and  Mr.  Brougham  : 

The  Judges  had  in  the  present  case  stated  in  their  interlocutor, 
'Hhat  the  respondent  was  confessedly  domiciled  in  Scotland." 
The  deed  of  separation  ought  not  to  *stand  in  the  way  of  C  *^32  ] 
the  jurisdiction;  as  this,  he  repeated,  would  be  giving  a 
sanction  to  adultery.  This  action  was  partly  criminal  as  well 
as  civil,  and,  as  was  the  custom  in  such  cases,  the  Procurator 
Fiscal  was  a  party. 

Sir  S.  Romilly  insisted  that  it  was  merely  a  civil  action,  he 
did  not  know  what  the  Judges  meant  by  saying,  that  the  respon- 
dent was  confessedly  domiciled  in  Scotland,  as  no  such  confession 
had  been  made  on  the  part  of  the  appellant. 

Several  authorities  not  particularly  dwelt  upon  at  the  bar, 
were  stated  by  the  respondent  in  his  case,  viz.  To  show  that  the 
"  forum  "  of  the  wife  must  follow  that  of  the  husband,  Cod.  lib. 
10,  tit.  39,  sec.  9. — ^Voet.  lib.  23,  tit.  2,  sec.  40,  lib.  5,  tit.  1,  sec. 
101. — Stair,  b.  1,  tit  4,  sec.  9.— Ersk.  b.  1,  tit.  6,  sec.  19. 

As  to  the  effect  and  revocability  of  a  voluntary  contract  of 
separation,  Voet.  lib.  24,  tit.  2.  Blackstone,  b.  1,  c.  16,  v.  1,  p. 
457,  8vo.    Ersk.  b.  1,  tit.  6,  sec.  30.     Fac.  Coll.  v.  10,  No.  44. 
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TovBT  To  show  that  the  respondent  had  a  competent  "  forum  "  in 

LiNDSAT.     Scotland,  Ersk.  b.  1,  tit.  2,  sec.  19,  p.  20.    Galbraith  v.  Cunning' 

ham,  Nov.  15,  1626.     Lord  Blantyre  v.  Forsyth,  Dec.  6,  1626. 

Anderson  v.  Hodgson  and  Ormiston,  July  1744.     Hay  v.  Tenant^ 

June  27,  1760.     Voet.  lib.  5,  tit.  1,  sec.  98,  lib.  5,  tit.  1,  sec.  92; 

lib.  5,  tit.  1,  sec.  99. 

Jvne  9.  Eldon,  L.C.  solicited  the  particular  attention  of  their  Lord- 

ships to  the  facts  of  these  two  appeals,  as  they  involved  points  of 
the  greatest  importance.  In  the  first  of  them  the  appellant 
[  ♦133  ]  stated,  *that  she  had  been  born  and  educated  in  England :  the 
respondent  controverted  that ;  but  the  fact  did  not  either  way 
appear  to  be  material  in  this  case.  It  seemed  beyond  all  doubt 
that  Lindsay  was  domiciled  in  Scotland,  till  he  went  to  Gibraltar, 
where  the  marriage  took  place.  Mrs.  Tovey  and  Major  Lindsay 
differed  too  as  to  the  manner  in  which  the  marriage  was  solem- 
nized. She  asserted  that  it  was  solemnized  according  to  the 
rights  of  the  Church  of  England ;  while  on  his  part  it  was  said 
that  the  marriage  was  performed  after  the  manner  of  the  Scottish 
Church,  by  a  person  not  in  holy  orders,  according  to  the  English 
requisites  for  that  purpose.  He,  therefore,  insisted  that  it  was  a 
Scotch  marriage ;  she,  that  it  was  an  English  marriage. 

From  the  time  of  this  marriage,  which  took  place  in  or  about 
the  year  1781,  till  1792,  Major  Lindsay  continued  to  be  con- 
sidered  as  a  domiciled  Scotchman.  In  1792,  having  before 
retired  from  the  army  on  half-pay  for  a  time,  he  went  to  Durham, 
as  he  said,  for  the  education  of  his  children ;  formed  an 
establishment  there,  and  resided,  or  at  least  kept  his  family  in 
that  place  till  the  year  1803.  The  question  then  was,  whether 
Major  Lindsay  had,  by  this  means,  lost  his  original  domicil,  and 
acquired  a  new  one  ?  and  he  confessed  that  he  appeared  to  him 
to  have  been  so  much  established  at  Durham,  that  if  he  had  died 
in  1802,  he  should  have  felt  no  hesitation  in  saying  that  he  had 
been  a  domiciled  Englishman.  Then  an  English  deed  of  separa- 
tion was  executed  between  the  parties  ;  and  afterwards,  upon  the 
ground  of  alleged  misconduct  in  the  lady,  he  commenced  a  suit  of 
[  •isi  ]  divorce  against  her,  *and  there  the  Court  granted  divorces,  not  a 
mensa  et  thoro,  as  in  the  case  of  the  courts  in  this  country,  but  a 
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vinculo  matritnonii.     The  lady  declined  the  jurisdiction,  but  the       Tovby 
Commissaries  refused  the  defence,  and  the  matter  was,  in  the     lindsat. 
usual  way,  brought  before  the  Court  of  Session,  who  aflSrmed  the 
judgment  of  the  Commissaries,  and  found  the  letters  orderly 
proceeded  in,  and  from  this  decision  of  the  Court  of  Session  she 
appealed. 

Their  Lordships  would  observe,  that  the  allegations  in  the 
summons  were  very  loose.  The  procurator  fiscal  was  a  party, 
and  this  fact  deserved  attention,  because  an  argument  was 
founded  upon  it  at  the  bar ;  the  circumstance  of  his  being  a 
party  having  been  relied  upon,  as  evidence  to  shew  that  this  was 
in  some  measure,  a  criminal  procedure.  Their  Lordships  would 
observe,  that  the  summons  merely  stated  the  fact  of  the 
marriage,  without  specifying  the  place  where,  or  the  form  in 
which  it  had  been  solemnized.  And  then  the  summons  went  on 
to  state,  that  the  parties  were  reputed  man  and  wife,  in  Scotland ; 
with  a  view  to  lay  the  foundation  for  the  argument,  that  the 
marriage  was  completed  only  by  their  living  as  man  and  wife  in 
Scotland,  and  that  it  was  therefore  a  Scotch  marriage.  Here  it 
ought  to  be  observed,  that  it  might  be  one  thing  to  say,  that  being 
habit  and  repute  man  and  wife,  should  be  evidence  of  a  marriage, 
— and  another  thing  to  say,  that  it  should  be  held  as  consti- 
tuting, or  admitted  as  incontrovertible  proof  of,  a  marriage,  even 
though  it  should  be  shewn  that  there  was  in  fact  originally  no 
marriage.  Here  it  must  be  taken  that  the  parties  were  married 
abroad.  The  summons  then  *stated  the  cohabitation,  and  laid  [  *135  j 
the  acts  of  misconduct  as  being  committed  in  England,  to  which 
in  his  opinion,  the  allegation  was  substantially  confined ;  and  it 
then  concluded  in  the  usual  manner  of  summonses  of  divorce  in 
Scotland. 

Afterwards  there  was  a  supplementary  proceeding  ;  he  did  not 
very  well  know  whether  or  not  it  could  be  called  a  new  action, 
imputing  to  the  appellant  adulterous  practices  in  Scotland  ;  and 
this  seemed  to  have  arisen  from  an  idea,  that  it  might  produce  a 
different  result  from  the  action  laying  the  acts  of  adultery  to 
have  been  committed  in  England. 

The  wife  pleaded,  that  she  resided  in  England  ;  that  she  was 
separated  from  her  husband  under  an  EngUsh  deed  of  separation 
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TovBT  agreed  upon  by  both  parties;  and  that,  as  the  marriage  took 
Lindsay,  place  abroad,  within  the  pale  of  the  English  law,  the  locus 
contractus  was  quite  out  of  the  question :  that  she  was  residing 
in  England  at  the  date  of  the  citation,  which,  as  usual,  in  cases 
of  persons  residing  in  foreign  countries,  was  made  at  the  market 
cross  of  Edinburgh,  and  pier  and  shore  of  Leith.  She  concluded 
by  protesting  her  innocence. 

An  answer  to  this  was  given  in,  stating  that  the  pursuer  was 
bom  and  domiciled  in  Scotland  ;  that  it  was  a  Scotch  marriage  ; 
and  that  the  deed  of  separation  was  no  bar  to  the  suit.  The 
defender,  herself,  it  was  alleged,  had  said  that  the  marriage  was 
informal ;  but  it  was  nothing  to  the  purpose  what  she  said  or 
thought ;  the  question  was — what  was  the  fact  ? 

Now,  if  the  first  of  these  actions  could  be  supported,  and  if  the 

[  *136  ]  marriage  was  an  English  one,  *and  the  respondent  was  domiciled 
at  Durham,  and  he  had  not  subsequently  changed  that  domicil, 
then  the  decision  must  go  this  length,  That  the  Scotch  Courts, 
founding  their  jurisdiction  on  the  original  domicil  of  the  hus- 
band, could  divorce  a  vinculo  matrimonii,  though  the  marriage 
was  English,  and  the  actual  domicil  of  both  parties  was  in 
England.  The  question,  at  the  time  it  was  before  the  Judges 
below,  had  not  assumed  so  serious  an  aspect  as  it  since  bore. 
The  twelve  Judges  of  England  had  lately  unanimously  decided, 
that  an  English  marriage  could  not  be  anywhere  dissolved  except 
by  act  of  the  Legislature.  If  then  the  present  marriage  was  a 
good  English  marriage,  the  subject  would  deserve  great  considera- 
tion upon  this  first  cause.  The  consequences  must  be  of  the 
most  serious  description  to  the  lieges ;  and  yet  it  appeared  they 
still  adhered  in  Scotland  to  their  former  doctrine  on  this  subject. 
But,  if  they  had  not  in  the  present  case  given  all  the  attention 
to  it  which  its  magnitude  deserved — and  if  the  question,  since 
they  had  it  under  consideration,  had  assumed  an  aspect  so  much 
more  serious  than  before,  it  was  proper  that  their  Lordships  should 
have  the  benefit  of  the  amplest  consideration  that  could  be  given 
to  it  in  the  Court  below,  before  they  should  be  called  upon  to  come 
to  a  final  decision. 

Now,  as  to  the  second  cause.  Major  Lindsay  instituted  a  new 
suit,  if  it  might  be  so  called,  against  the  appellant,  in  1810,  for 
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acts  of  adultery,  alleged  to  have  been  committed  in  1807,  in  Tovey 

Scotland,  where  she,  as  she  alleged,  had  only  been  transiently,  lixdsay. 
without   any  regular   residence.     In  looking  at    the    decision 

of  the  Court  of   Session  upon  this  point,  it  *would    be  found  [  *i37  ] 

that   one   ground   of    it  was,  that   the    respondent  was    then 

« 

confessedly  domiciled  in  Scotland.  Now,  where  the  Court  got 
that  fact  he  did  not  know,  for  it  certainly  did  not  appear  on  the 
face  of  the  papers  produced.  The  appellant  insisted,  that  the 
respondent  had  only  gone  to  Scotland  while  in  the  commissariat 
department,  so  that  being  in  his  Majesty's  service  he  had  not 
changed  his  English  domicil.  But,  at  any  rate,  he  had  not 
changed  it  at  the  time  of  the  alleged  acts  of  adultery. 

Here  then  was  a  case  in  which  both  parties  were  domiciled  in 
England,  and  then  the  husband  went  to  Scotland,  where  it  was 
said  he  had  a  domicil  by  reason  of  origin  and  his  being  heir  of 
entail  of  an  estate  there,  and  instituted  a  suit  against  his  wife, 
which  she  said  did  not  affect  her  in  England  ;  and,  if  his  domicil 
was  at  Durham,  the  answer  would  be  suflBcient,  though  the  rule 
of  law  should  be  admitted,  that  the  domicil  of  the  wife  followed 
that  of  the  husband.  But  if  the  jurisdiction  by  reason  of  the 
original  domicil  could  be  maintained,  it  would  be  attended  with 
the  most  important  consequences  to  the  law  of  marriage.  The 
decision  in  the  second  case  appeared  rather  singular,  when 
connected  with  the  decision  in  the  first.  They  stated  as  a  main 
ground  of  the  judgment  in  the  second  cause,  that  the  respondent 
was  confessedly  domiciled  in  Scotland,  and  that  therefore  they 
had  jurisdiction,  which  appeared  to  imply  a  doubt  whether  they 
had  jurisdiction  in  the  first  cause.  If  the  first  cause  could  be 
supported,  there  was  no  occasion  for  the  second.  But  suppose 
the  respondent  were  domiciled  in  *  Scotland  at  the  time  of  the  [  ♦i38  ] 
alleged  acts  of  adultery  there,  the  question  still  remained,  whether 
in  1810  he  could  institute  a  suit  against  her  with  effect,  unless 
she  had  changed  her  "  forum  "  likewise,  merely  upon  the  groimd 
of  the  fiction  which  had  been  stated.  This  was  a  question  of 
the  very  highest  importance. 

Then  with  regard  to  the  deed  of  separation,  even  if  the  fiction 
or  rule  of  law  were  admitted  that  the  "forum''  of  the  wife 
followed  that  of  her  husband,  so  as  to  give  jurisdiction  to  the 
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ToTBT       Scotch  Courts  in  this  case,  the  effect  of  the  deed  must  be  to  pat 
Lindsay,     an  end  to  that  rule  or  fiction  till  the  deed  was  revoked.    He 
himself  had  agreed  that  their  "  forum  "  should  be  different,  if 
his  wife  so  pleased  ;  and  then  he  endeavoured  by  this  process  to 
get  rid  of  the  effect  of  his  own  agreement.     Under  these  circum- 
stances,  remembering  all  that  had    passed    relative    to    this 
question,  since  it  had  been  before  the    Courts    below;    and 
considering  the  very  serious  effect  that  the  decision  might  have, 
upon  the  civil  relations  of  families,  and  even  upon  questions  of 
property,  he  thought  the  best  step  that  could  be  now  taken, 
would  be  to  desire  the  Court  below  to  review  its  own  decision. 
And  availing  themselves  for  this  purpose  of  the  provision  in  the 
Act  for  dividing  the  Court  of  Session  into  two  Courts,  they  would 
probably  think  it  right,  not  only  to  remit  these  causes,  but  to 
desire  the  opinion  of  the  whole  Court  upon  them,  in  order  to 
have  all  the  light  which  they  could  possibly  derive  from  that 
source. 

[  ♦iSD  ]  Lord  Ebdesdalb  agreed  that  the  subject  deserved  *much  more 
consideration  than  they  could  well  give  it  with  the  limited 
information  now  before  them.  He  could  not  conceive  why  the 
second  suit  had  been  instituted,  if  the  grounds  of  the  first  were 
good.  The  second  appeared  to  proceed  upon  the  supposition 
that  the  ground  taken  by  the  first  was  untenable.  This  case 
was  a  most  important  one,  not  only  with  a  view  to  marriage 
itself,  but  with  a  view  to  contracts  relating  to  it.  Upon  this 
ground  of  original  domicil,  and  the  fiction  that  the  wife's 
domicil  followed  that  of  her  husband,  they  had  proceeded  to 
judge  according  to  the  Scotch  law,  not  only  of  the  marriage  but 
of  the  deed  of  separation.  The  marriage  took  place  at  Gibraltar ; 
and  the  question,  whether  it  was  valid  or  not,  must  be  decided 
by  the  law  of  England,  as  applicable  to  Gibraltar.  The  deed  of 
separation  too  was  English,  and  ought  to  be  judged  of  by  the 
law  of  England,  and  the  ground  upon  which  it  had  been  held  to 
be  revoked,  was  therefore  unfounded.  But  as  to  the  fact  re- 
specting the  domicil,  if  the  appellant's  statement  was  correct,  the 
domicil  of  the  respondent  was  in  England,  and  therefore  the 
ground  of  the  judgment  of  the  Court  below  failed,  for  the  ratio 
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domicilii  had  no  place  in  this  instance,  and  could  give  no  ground       Tovet 
of  jurisdiction.  Lindsay. 

An  attempt  had  been  made  at  the  bar,  to  found  an  argument 
on  the  ratione  delicti^  by  stating,  that  the  procurator  fiscal  was 
a  party,  and  that  this  must  be  considered  as  partly  a  criminal 
suit.  This  point,  however,  had  never  been  considered  at  all  by 
the  Ck)art  below,  and  the  mistake  at  the  bar  seemed  to  have 
arisen  from  the  supposition  that  the  commissary  *Court  of  [  •i*^  ] 
Scotland  was  more  like  our  Ecclesiastical  Courts  than  it  really 
was.  The  (Commissary  Court  in  Scotland  he  believed  was 
entirely  a  civil  Court. 

When  it  was  considered  that,  on  the  principles  of  this  decision 
of  the  Court  below,  any  one  from  any  quarter  might  go  and 
establish  a  domicil  in  Scotland,  and  by  that  means,  even  in  the 
&ce  of  a  deed  of  separation,  draw  his  wife  to  a  Scotch  ''  forum  " 
and  proceed  against  her  for  an  absolute  dissolution  of  the 
marriage,  the  question  must  appear  to  be  one  of  the  very  greatest 
importance.  If  this  were  to  prevail,  any  person  had  it  in  his 
power  to  alter  the  nature  of  his  most  solemn  engagements. 
The  wife  might  say  that  such  was  not  her  contract,  and  if  this 
were  held  not  to  be  a  sufficient  answer,  the  Court  below  might, 
on  the  same  principle,  judge  all  other  contracts  by  their  own 
law,  as  well  as  that  of  marriage.  A  more  important  case  could 
not  possibly  be  offered  to  their  Lordships'  attention.  The 
principle  might  involve  the  relations  of  families  and  the  owner- 
ship of  property  to  an  unknown  extent  in  both  countries.  The 
case  ought,  therefore,  to  be  considered  dispassionately,  without 
partiality  or  prejudice  either  on  one  side  or  the  other ;  but  solely 
with  a  view  to  what  was  necessary  for  the  purposes  of  justice : 
and  it  could  not  be  just  that  one  party  should  be  able  at  his 
option  to  dissolve  a  contract  by  a  law  different  from  that  under 
which  it  was  formed,  and  by  which  the  other  party  understood  it 
to  be  governed. 

The  causes  were  accordingly  remitted  for  review,  generally, 
upon  the  whole  matter. 

Eldok,  L.C.  :  [  HI  ] 

He  had  before  stated  some  important  features  in  this  case, 

D  2 


86 


1818.    H.  L.    1  DOW,  141. 


[B.R. 


TOVEY 

r. 

LiKDSAT. 


which  rendered  it  proper  to  send  it  back  for  review — ^more 
particularly  as  it  introduced,  or  might  introduce,  that  extremely 
important  question  which  had  been  lately  under  the  considera- 
tion of  the  Judges  here,  relative  to  the  effect  of  a  Scotch  divorce 
on  an  English  contract  of  marriage ;  and  as  this  question  arose 
in  both  cases,  he  thought  it  right  to  remit  both.  The  cases,  in 
fact,  embraced  a  variety  of  important  questions,  and  it  would  be 
desirable  to  have  the  deliberate  judgment  of  the  Court  below  on 
all  of  them.t 


1813. 
May  I7,]9,2l, 

Eldon,  L.C. 

Lord 
Kedbsdale, 

Lord 
Carlton. 

[148] 


Scotland. — Appeal  from  the  Court  of  Session. 
M'ADAM  V.   WALKEE  and   Others.^ 

(1  Dow,  App.  Gas.  148—190.) 

M*Adam  keeps  a  woman  in  his  house  for  some  years  as  his  mistress, 
and,  as  appears  from  several  circumstances  throughout  the  course  of 
that  connexion,  contemplates  the  probability  of  its  terminating  in 
marriage.  He,  on  a  certain  day,  calls  some  of  his  servants  to  witness 
his  marriage,  and  in  their  presence,  declares  that  she  is  his  wife,  and 
that  his  children  by  her  are  legitimate.  She  rises,  gives  her  hand,  and 
courtsies  in  token  of  assent,  but  says  nothing.  This  per  «e,  without 
any  further  ceremony,  constitutes,  according  to  the  law  of  Scotland,  a 
complete  and  valid  marriage,  ipsum  matrimonium. 

The  late  Quintin  M'Adam  of  Graigengillan  was  proprietor  of 
very  valuable  estates  in  the  county  of  Ayr,  and  stewartry  of 
Kirkcudbright,  to  a  part  of  which  he  had  succeeded  under  an 
entail  executed  by  his  father,  and  the  remainder  of  which  he 
held  in  fee-simple,  and  had  disponed  to  trustees  for  the  benefit  of 
his  own  lawful  issue  in  the  first  instance,  and  of  a  certain  series 
of  heirs  to  be  appointed  in  an  additional  entail  to  be  executed 
by  these  trustees.  In  1800,  he  took  into  keeping  the  respondent, 
Elizabeth  Walker,  a  country  girl  than  residing  with  her  brother, 
a  farmer,  in  the  neighbourhood  of  his  mansion-house  at  Berbeth. 
In  this  situation  she  continued  to  live  with  him  till  the  22nd  of 


t  It  need  hardly  be  said  that  ulti- 
mately the  marriage  was  dissolved 
by  the  natural  death  of  one  of  the 
parties. — K.  C. 

X  Compare  and  contrast  Cunning- 


Jiums  V.  Cunninghams^  p.  180,  post 
(2  Dow,  482) ;  and  the  Dyaart  Peerage 
case  (1881)  6  App.  Cas.  489;  and  see 
note,  p.  47,  post. — B.  C. 
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March,  1805,  when  in  the  presence  of  some  of  his  servants,  he      M'Adam 

declared  that  she  was  his  wife,  and  that  his  children  by  her  were     walker. 

legitimate.     [There  was  some  evidence  to  show  that  what  was 

then  done  was  in  fulfilment  of  a  purpose  long  entertained  on  the 

part  of  Mr.  M*Adam.]     In  the  afternoon  of  the  same  day,  the 

'22nd  of  March,  he  *was  found  dead  in  his  own  house,  with  a      [  'HO  ] 

pistol  grasped  in  both  hands,  and  in  short,  under  circumstances 

which  left  no  reasonable  doubt  of  his  having  committed  suicide. 

[In  an  action  for  a  declaration  of  marriage  and  legitimacy  of 
the  children,  the  Court  of  Session  made  a  decree  establishing  the 
marriage  and  the  legitimate  status  of  the  children. 

The  appellant,  who  as  next  heir  under  a  deed  of  entail  in 
default  of  issue  of  the  deceased  was  interested  in  disproving  the 
legitimacy,  appealed  against  this  decree  to  the  House  of  Lords. 

In  the  proceedings  in  Scotland  an  attempt  had  been  made  to 
prove  insanity  of  the  deceased ;  and  evidence  had  been  offered  to 
show  that  some  of  the  maternal  relations  of  the  deceased  had 
been  insane.  The  Court  had  ruled  against  the  admission  of  this 
evidence;  and  the  appeal  brought  under  review  this  ruling  as 
well  as  the  final  decree  of  the  Court  of  Session. 

The  case  was  argued  by  Mr.  Clerk  for  the  appellant;  and 
Sir  S.  Romilly  for  the  respondents.] 

Eldon,  L.C.  :  [  176  ] 

hi  a  case  of  such  importance,  it  would  have  been  proper  to 
have  taken  further  time  for  consideration,  if  the  only  source  of 
their  information  upon  the  subject  had  been  the  argument  at  the 
Bar,  relevant  and  able  as  that  argument  was  on  both  sides. 
They  were,  however,  assisted,  among  other  documents,  by  a 
paper  drawn  by  Mr.  Clerk ;  which,  in  point  both  of  composition 
and  learning,  was  one  of  the  best  that  ever  had  been  prepared  by 
any  lawyer ;  and  which  would  do  him  the  highest  credit,  as  long 
as  that  paper  should  be  remembered.  In  the  discussions  in  the 
Courts  below,  in  this  country  too,  a  marked  distinction  had 
always  been  made  between  the  promise  de  futuro  and  contract 
rf«  prctsenti ;  as  would  be  noticed,  when  he  came  to  consider  the 
vaUdity  of  the  marriage  in  that  view. 
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M'Adam         The  first  qoestion  here  was,  Whether  Mr.  M'Adam  was  of 

Walkeb.  sound  mind  at  the  time  when  he  entered  into  the  contract  ?  If 
not,  that  contract  certainly  could  not  be  valid:  his  opinion, 
however,  was,  that  on  the  22nd  of  March,  1805,  Mr.  M'Adam 

[  *177  ]  was  of  perfectly  suflScient  soundness  of  *mind  to  form  a  valid 
contract ;  and  this  would  dispense  with  the  consideration  of  the 
other  very  delicate  point,  whether  the  evidence  to  show  hereditary 
insanity  in  the  blood  ought  to  have  been  received  in  a  case  of 
this  nature.  The  true  question  was,  not.  Whether  he  heA  ever 
been  insane  before,  or  from  what  cause  ?  but,  Whether  he  was 
of  sufficiently  sound  mind  to  contract  on  the  22nd  of  March, 
1805  ?  It  was  of  no  consequence  in  what  state  he  had  been  at 
any  other  time.  If  then  they  should  affirm  the  judgment  of  the 
Court  below  on  the  other  ground,  there  could  be  no  occasion  to 
pronounce  any  opinion  upon  the  very  delicate  question  to  which 
he  had  adverted. 

It  was  impossible,  however,  speaking  as  a  man  and  as  a 
lawyer,  to  deny,  that  if  Mr.  M'Adam  was  insane  in  1808,  and 
the  similarity  between  the  state  of  his  mind  at  that  time,  and 
on  the  22nd  of  March,  1805,  had  been  so  marked  as  to  render  it 
probable  that  it  was  a  recurrence  of  the  same  malady ;  it  was 
impossible,  he  said,  to  deny,  that  this  circumstance  ought  to  be 
attended  to  in  judging  whether  Mr.  M'Adam  was  really  insane 
on  the  22nd  of  March,  1805.  But  if  they  had  satisfactory 
evidence  of  his  sanity  at  the  time  of  the  contract,  then  the  ante- 
cedent state  of  his  mind,  and  the  causes  of  it,  might  be  laid 
totally  out  of  view. 

Now,  their  Lordships  knew  what  the  law  of  England  was  upon 
this  point,  and  he  was  not  aware  that,  in  this  respect,  the  law  of 
Scotland  was  different.  A  man  might  marry,  as  well  as  form 
any  other  contract,  if  he  was  sane  at  the  time.     The  Legislature, 

[  ♦178  ]  with  a  view  to  prevent  the  marrying  *of  lunatics  during  their 
lucid  intervals,  had  enacted,  that  a  commission  of  lunacy  would 
avoid  such  marriages.  This  was  conclusive  that  other  contracts 
might  be  formed  during  their  lucid  intervals  ;  and  that  the  law 
did  not  avoid  marriages,  imless  contracted  during  the  course  of 
time  that  the  lunacy  had  been  found  to  exist.  The  usual  way 
was,  to  direct  an  issue  to  try  whether  the  party  was  of  sound 
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mind  at  the  time  of  the  contract ;  and,  if  he  was,  it  was  of  no  H'Adam 
consequence  in  what  state  he  might  have  been,  either  before  or  walkeb. 
after.  He  was  unwilling  to  mention  names  in  such  cases  ;  but  a 
case  had  lately  occurred,  where  a  young  lady  at  Hampstead  had 
been  insane,  and  her  father  thought  it  would  be  of  advantage  to 
her  if  she  were  married.  She  was  accordingly  married  during  a 
lucid  interval.  He  himself  had  examined  her,  and  found  that 
she  was  affected,  even  then,  with  a  certain  degree  of  morbid 
feeling ;  and  it  appeared  in  evidence,  that,  without  any  apparent 
foundation  for  the  notion,  she  always  beUeved  that  somebody  had 
poisoned  her.  As  she  was  a  ward  of  the  Court,  and  no  com- 
mission of  lunacy  existed,  he  had  directed  an  issue  to  try  whether 
she  was  of  sound  mind  at  the  time  of  the  marriage,  and  it  was 
found  that  she  was  of  sound  mind.  He  recollected  having  been 
concerned,  many  years  ago,  in  a  cause,  where  a  gentleman,  who 
had  been  some  time  insane,  and  who  had  been  confined  till  the 
hour  of  his  death  in  one  of  those  houses  (mad-houses)  of  the 
better  sort,  at  Bichmond,  had  made  a  will  while  so  confined. 
The  question  was.  Whether  he  was  of  sound  mind  at  the  time 
of  making  this  testament?  *It  was  a  will  of  large  contents,  [•179] 
proportioning  the  different  provisions  with  the  most  prudent  and 
proper  care,  with  a  due  regard  to  what  he  had  previously  done 
for  the  objects  of  his  bounty,  and  in  every  respect  pursuant  to 
what  he  had  declared,  before  his  malady,  he  intended  to  have 
done.  It  was  held,  that  he  was  of  sound  mind  at  the  time.  He 
mentioned  this  the  rather,  on  account  of  its  similarity  to  the 
case  now  under  consideration,  in  one  important  particular,  viz., 
that  the  act  done  was  pursuant  to  a  previous  declaration  of 
intention.  The  act  of  marriage,  on  the  22nd  of  March,  1805, 
was  in  this  way  connected  with  the  letters  of  1800. 

He  agreed,  that  it  was  not  a  proper  mode  of  proceeding,  merely 
to  state  facts,  in  such  a  case  as  this,  to  medical  men,  and  take 
their  opinion  upon  these  facts,  and  then  leave  it  to  the  Court  to 
judge  upon  these  facts  and  opinions,  without  any  personal  ex- 
amination of  the  party  by  these  medical  men.  But  he  admitted, 
that  it  was  fair  to  consider  whether,  at  the  time  of  the  marriage, 
Mr.  M'Adam  did  not  intend  to  commit  the  act  of  suicide.  If  it 
were  proved,  that  he  was  at  the  moment  under  the  influence  of 
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M'Adam      that  morbid  feeling,  it  might  be  a  circumstance  of  considerable 

Walker,      weight. 

With  respect  to  the  evidence  here  adduced,  there  was  no  doubt 
but  an  unsound  state  of  mind  might  manifest  itself  by  an  ac- 
companying ill  state  of  bodily  health.  But  if  it  was  admitted 
that  the  mind  was  in  a  sound  state  before,  then  they  were  to  look 
at  the  state  of  bodily  health;  not  as  in  itself  an  evidence  of 
mental  derangement,  but  with  a  view  to  ascertain  what  eflfect  it 

[  *J80  ]  had  on  the  state  of  *the  mind.  Then,  after  looking  at  the 
evidence  of  Woodbum  the  factor,  Hawthorn  the  surgeon,  and  a 
number  of  other  most  respectable  witnesses,  who  had  the  very 
best  opportunities  of  observation,  who  declared  that  he  was  in  a 
perfectly  sound  state  of  mind,  it  would  be  taking  a  Uberty  which 
man  ought  not  to  take  with  man,  to  say  that  Mr.  M'Adam,  at 
the  time  of  the  marriage,  was  not  competent  to  contract.  Under 
these  circumstances,  it  belonged  to  God  alone,  who  knew  the 
heart,  to  decide,  whether  Mr.  M*Adam,  at  the  moment  of  con- 
tracting, entertained  the  purpose  of  suicide.  It  ought  not  to  be 
decided  by  any  declaration  of  theirs.  He  did  not  think,  there- 
fore, that  the  judgment  of  the  Court  below  should  be  touched  on 
that  ground. 

He  had  said  so  much  upon  that  head  on  account  of  the  opinion 
given  by  one  who  had  been  President  of  the  Court  of  Session, 
now  alive  (Islay  Campbell) ;  who  had  said,  that  he  did  not  con- 
ceive that  Mr.  M*Adam  was  of  suflSciently  sound  mind  to  contract 
at  the  time  of  this  marriage ;  and  that,  at  any  rate,  he  conceived 
the  object  of  Mr.  M*Adam  to  have  been,  not  to  make  Miss 
Walker  his  wife,  but  his  widow.  How  it  was  possible  for  him  to 
make  her  his  widow,  without  making  her  his  wife,  could  not  very 
easily  be  conceived. 

As  to  the  other  question,  it  was  of  so  much  importance,  that  it 
was  a  great  satisfaction  to  have  heard  all  that  they  were  ever 
likely  to  hear  upon  it:  for,  though  they  could  not  have  the 
opinions  of  professional  men  at  the  Bar  of  that  House  upon  an 

[  ♦181  ]  appeal;  yet  such  opinions  were  to  be  found  in  the  *proceedingB 
of  the  Consistory  Court  of  this  country.  In  the  case  of  Beamish 
and  Beamish,  which  had  been  not  very  long  ago  before  the 
Consistory  Court,  it  had  been  necessary  to  inquire  particularly 
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what  was  the  law  of  Scotland  apon  this  point ;  and  it  had  been      M'Adam 

found,  that  there  was  a  marked  distinction  made  between  con-     walkee. 

tr^Lcis  de  prasenti  and  promises  defuturo.    And  in  the  case  of 

Dalrymple  and  Dalrymple,  in  the  Consistory  Court,  the  question 

was  also  considered,  and  each  of  the  persons  who  were  there 

examined  stated  his  opinion  on  paper,  gave  the  text  in  writing, 

and  the  decisions,  with  comments  on  the  decisions  and  text.     He 

found  five  names  there  of  persons  of  the  greatest  professional 

knowledge,  who  had  given  it  as  their  opinions,  that  a  contract 

de  prasenti  constituted  an  immediate  marriage ;  and  there  were 

three  on  the  other  side,  who  said,  that  a  contract  de  prasenti  was 

not  of  itself  an  entire  immediate  marriage.     There  had  been, 

therefore,  a  difference  among  professional  men  on  the  point ;  but, 

after  attending  to  all  that  he  could  learn  on  the  subject,  he  did 

not  find  that  there  was  the  same  difference  in  judicial  opinions 

on  this  head.     The  fact  was,  that  the  canon  law  was  the  basis 

of  the  marriage  law  all  over  Europe  ;  and  the  only  question  was. 

How  far  it  had  been  receded  from  by  the  laws  of  any  particular 

country  ?    By  the  canon  law,  the  distinction  between  the  contract 

de prasenti  and  promise  defuturo  was  well  known:  the  former 

constituting  a  good  marriage  of  itself;   the  other  not  unless 

followed  by  copula,  or  some  other  act  which  is  held  in  law  to 

amount  to  the  carrying  the  promise  into  *effect.     This  distinction      [  *]82  J 

is  stated  in  the  text  of  Stair.    But  if  the  contract  de  prcesenti,  as 

well  as  the  promise  defuturo,  had  required  the  subsequent  copula 

to  give  effect  to  the  marriage,  the  distinction  would  never  have 

been  heard  of.     The  fact  of  the  copula  following  the  promise,  is 

held  to  make  that  present  and  complete  which  before  was  future 

and  incomplete.    If,  then,  a  verbal  declaration  de  prcesenti  was 

sufficient  to  constitute  a  marriage,  how  it  was  to  be  proved,  except 

by  verbal  testimony,  he  did  not  know. 

With  respect  to  the  decisions,  it  was  a  position  again  and  again 
clearly  recognized  in  them,  that  the  contract  de  prasenti  formed 
very  marriage,  ipsum  matrimonium ;  and  the  judgments  of  the 
House  of  Lords  had  not  trenched  on  the  general  doctrine.  Since 
this  was  the  evident  result,  their  Lordships  would  excuse  his 
entering  into  a  detail  of  the  decided  cases.  If  such  was  the  law 
of  marriage  in  Scotland,  he  was  relieved  from  entering  upon  the 
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M*ADAM     consideration  of  the  question,  Whether  it  was  wise  that  it  should 

Walkeb,  hfl'Ve  been  the  law  so  long  ?  or,  Whether  it  ought  to  be  so  in 
future  ?  If  it  should  be  thought  proper  to  make  any  alteration 
in  the  law  on  this  subject,  it  must  be  done  in  another  way. 

Another  point  had  been  made,  viz. :  That  there  was  not  here 
the  species  of  consent  necessary  to  bring  the  case  within  the 
maxim,  **  Consensus,  non  concubitus,  facit  nuptias,'*  Now,  the 
evidence  was,  that,  as  soon  as  the  connexion  between  this  lady 
and  Mr.  M'Adam  began,  in  1800,  he  looked  forward  to  a  marriage 

[  *183  ]  with  her ;  for,  in  his  letter  to  *his  man  of  business,  on  that 
occasion,  he  called  the  pro\dsion  to  be  made  for  her,  a  jointure ; 
and  expressly  directs  the  deed  to  be  so  prepared,  as  that  the 
provision  should  not  necessarily  be  increased,  if  he  should  at  any 
time  be  married  to  her ;  and  he  mentioned  in  his  notice  to  the 
brother,  that  the  connexion  might  possibly  end  in  marriage. 
After  this,  when  she  became  pregnant,  he  wrote  to  his  man  of 
business,  to  ascertain  whether  certain  acts  would  endanger  the 
legitimation  of  the  child  in  case  he  should  afterwards  marry  the 
mother.  Their  Lordships  knew  the  distinction  between  the  law 
of  Scotland  and  that  of  England  on  this  point ;  the  former 
legitimating  all  the  children  of  the  parties  born  before  marriage  ; 
the  latter  legitimating  only  those  who  were  bom  after  the 
marriage.  If  they  were  arguing  respecting  the  comparative 
moral  effects  of  the  two  institutions,  one  might  quote  this  as  an 
instance  of  the  encouragement  given,  by  this  doctrine  of  the  law 
of  Scotland,  to  postpone  the  time  of  marriage,  from  the  idea  that 
they  can  marry  on  their  death-bed,  and  thereby  render  their 
children  legitimate  ;  whereas,  accident  might  prevent  them  from 
ever  carrying  their  design  into  effect.  At  the  time  of  baptizing  the 
child,  he  gave  her  the  name  of  his  mother ;  which,  as  connected 
with  other  acts,  was  a  circumstance  worthy  of  attention.  It  was 
clear,  then,  that  he  had  the  intention  of  marrying  from  the 
beginning;  though  this  amounted  neither  to  a  promise  nor  a 
contract.  It  was  in  evidence,  too,  that  he  treated  her  with  great 
respect.    It  had,  however,  been  said,  that  he  had  declared  to 

[  ♦184  ]  Kichardson,  the  gardener,  that  he  would  ♦not  marry  her ;  and  to 
another  witness,  that  he  had  given  her  no  promise  of  marriage. 
But  he  did  not  think  there  was  much  in  these  casual  observations. 
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altered  probably  merely  to  conceal  his  real  intentionB,  when  the  m*adah 
design  was  decisively  marked  by  his  more  deUberate  acts.  Then  wa.lkkb. 
he  wrote  to  Smith,  and  declared  to  Woodbum,  that  he  had  made 
np  his  mind  to  marry  Miss  Walker.  Might  not  these  be  looked 
at  as  throwing  light  upon  his  intention  to  do  the  act  of  the  22nd 
of  March,  1805  ?  He  called  her  "  his  tvife"  in  the  presence  of 
his  servants,  sent  for  expressly  for  the  purpose  of  bearing  testi- 
mony to  the  marriage ;  and  he  likewise  declared,  that  ''  these 
were  his  legitimate  children :"  words  deserving  of  being  particularly 
noticed,  as  evidence  of  his  intention.  The  parties  joined  hands. 
There  was  a  conversation  between  them  afterwards,  upon  which 
Mrs.  Wylie,  the  house-keeper,  who  appeared  not  to  have  been 
very  well  disposed  towards  this  marriage,  was  called  in,  along 
with  the  other  witnesses,  and  the  same  ceremony  was  repeated, 
with  a  slight  unimportant  variation  in  the  expression.  The  lady 
gave  her  hand,  and,  when  he  declared  her  his  wife,  courtsied,  as 
a  sign  of  her  assent.  If  this  had  been  a  promise  of  future 
marriage,  it  would  not  certainly  have  constituted  an  actual 
marriage.  But  when  he  declared  that  the  lady  was  actually  his 
very  wife,  and  that  these  were  his  legitimate  children,  per  verba 
de  prasenti ;  this  formed  a  present  contract,  and  they  became, 
€0  instanti,  as  much  husband  and  wife,  as  if  the  ceremony  had 
been  celebrated  in  the  kirk ;  and  the  marriage  was  as  valid  as 
if  a  man,  in  returning  from  the  kirk,  immediately  after  his 
^marriage  there,  had  died  of  an  apoplectic  fit  before  he  reached  ^  t^gs  j 
the  house.  Afterwards,  Mr.  M'Adam  told  Woodburn,  that  he 
was  married.  It  appeared  that  Mrs.  WyUe  was  nettled  at  this 
business,  and  was  anxious  that  he  should  wait  till  Mr.  Smith 
came ;  but  he  refused  to  wait  for  him,  lest  Smith  should  dissuade 
him  from  his  purpose.  The  lady  received  compUments  as  Mr. 
M'Adam's  wife.  All  this  was  evidence  of  the  intention  of  the 
parties  to  marry,  and  it  was  clear,  that,  by  the  transaction  of 
the  22nd  March,  they  meant  to  celebrate  and  constitute  a  present 
marriage. 

Then  came  this  question.  Whether  this  transaction  could  be 
proved  by  parole  testimony  ?  He  agreed,  that  there  was  great 
danger  in  admitting  the  constitution  of  a  marriage  to  be  proved 
by  mere  parole  testimony.    But  they  had  only  to  consider, 
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m-adau  whether  the  existing  law  allowed  this  to  be  done.  Sitting  there 
Walker,  as  a  Court  of  Appeal,  they  had  nothing  to  do  with  the  question, 
Whether  it  should  be  so  in  future.  Now,  when*  an  actual 
marriage  was  constituted  by  the  mere  verbal  declaration  of  the 
parties,  how  was  it  to  be  proved,  but  by  parole  testimony? 
Suppose  a  marriage  celebrated  before  a  minister ;  there  was  no 
regular  form  of  words  for  this  purpose ;  and  therp  it  was  ad- 
mitted, that  the  celebration  might  be  proved  by  parole  evidence. 
Then,  if  it  was  not  necessary  for  a  clergyman  to  be  present,  and 
if  an  irregular  marriage  was  as  valid  as  a  regular  one,  why 
should  it  not  be  proved  in  the  same  way  ?  It  was  answered. 
True :  but  there  was  the  "  habit  and  repute,"  and  the  subsequent 
[  ♦186  ]  copula,  in  that  case.  This,  however,  did  not  *grapple  with  the 
argument ;  for  it  might  happen,  that  the  death  of  one  of  the 
j)arties,  by  the  act  of  God,  might  prevent  any  sexual  intercourse, 
and  yet  the  marriage  might  be  proved  by  parole  testimony.  So 
the  law  already  existed,  in  a  number  of  cases ;  and,  upon  the 
whole,  he  had  heard  nothing  to  convince  him  that  a  marriage 
could  not  be  proved  by  this  species  of  evidence. 

With  respect  to  the  question.  Whether,  if  the  parties  had 
married  other  persons,  after  this  contract,  they  could  have  been 
punished  for  bigamy?  he  agreed,  that  the  argument  founded 
upon  this  proved  too  much.  If  the  statute  applied  only  to 
marriages  regularly  celebrated,  and  if  this  was  not  a  regularly 
celebrated  marriage,  then  it  appeared  to  follow,  that  the  parties 
could  not  be  punished  for  bigamy,  on  marrying  other  parties 
again,  though  the  second  marriage  might  be  invalid.  The 
legislature  probably  meant  to  make  a  distinction  between  the 
civil  and  criminal  consequences  in  these  cases. 

He  had  now  pointed  out  generally  the  grounds  of  his  opinion, 
that  this  marriage  was  duly  had.  They  had  before  them  such 
evident  demonstration  of  the  inconvenience  of  loose  judgments, 
that  he  intended  to  propose,  that  the  present  judgment  should 
be  prefaced  by  some  finding  which  might  distinguish  it  from 
some  of  the  loose  cases  noticed  at  the  Bar.  The  finding  might 
be  of  this  nature  : — 

1st,  That,  at  the  time  of  the  declaration  of  marriage  in 
question,  Mr.  M^4.dam  was  of  sound  mind,  and  able  to  contract. 
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2nd,  That,  being  then  of  sound  mind,  it  was  unnecessary  to  madam 
decide  upon  the  question  of  previous  insanity,  or  any  circum-  walkeb. 
stances  connected  with  it.  1 187  ] 

3rd,  That,  by  the  declaration  of  marriage,  and  the  facts  and 
circumstances  connected  with  this  declaration,  it  appeared,  that 
the  parties  did,  on  the  22nd  of  March,  1805,  intend,  forthwith, 
to  marry,  and  did  accordingly  contract  very  matrimony. 

Lord  Eedbsdalb  concurred  in  the  opinion,  that  there  was  not 
the  slightest  proof  of  insanity  at  the  time  of  the  contract.  In- 
sanity was  not  to  be  inferred  from  the  subsequent  act  of  suicide. 
It  was  not  inferred  by  law,  but  must  be  proved.  There  was  no 
endence  here  that  Mr.  M'Adam  was  insane  at  any  period  of  his 
life,  except  from  his  irregular  living  at  Edinburgh  in  1803 ;  and 
then  it  was  immediately  removed  by  medicine.  Putting  that, 
then,  wholly  out  of  consideration,  the  question  was,  Whether  the 
circumstances  were  sufficient  to  constitute  a  legal  marriage? 
The  Acts  of  Parliament  had  been  referred  to,  and  especially  that 
of  1551,  cap.  19 ;  from  which  it  was  inferred,  that  a  marriage 
was  not  valid,  except  regularly  celebrated  in  facie  ecclesice  ;  as  a 
prosecution  for  bigamy  could  not  be  supported  under  that 
statute,  unless  the  previous  marriage  had  been  so  celebrated. 
It  did  however  appear  to  him,  that  the  answer  given  by  Sir  S. 
Romilly,  to  that  argument,  was  sufficient.  Besides,  he  thought 
that  the  expression  in  the  Act  was  not  strong  enough  to  support 
the  inference,  considering,  that,  by  the  prior  Act  of  1503,  cap. 
77,  marriage  was  recognized  without  this  evidence  of  regular 
celebration  for  its  vaUdity.  Perhaps  the  intention  *was,  that  [  *i8S  ] 
stronger  evidence  should  be  necessary  in  criminal  cases.  The 
Acts  of  1641,  cap.  8,  and  of  1661,  cap.  34,  were  so  far  from  sup- 
porting the  conclusion,  that  regular  celebration  was  necessary  to 
constitute  a  valid  marriage,  that  they  referred  to  marriages  con- 
stituted in  both  ways,  where  there  was,  and  was  not,  a  regular 
celebration ;  and  the  Act  of  1698,  cap.  6,  made  the  same  dis- 
tinction. 

All  the  text  authorities  made  a  clear  distinction  between  the 
contract  de  pnesenti  and  the  promise  de  futuro,  whereas  the 
argument  on  the  side  of  the  appellant  went  utterly  to  aboUsh  the 
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m»Adam      distinction.    In  the  text  writers,  and  especially  in  Mackenzie's 
Walker,     and  Erskine's  Institutes,  the  doctrine  contended  for  by  the  re- 
spondent was  clearly  recognized. 

The  same  doctrine  was  also  to  be  found  pervading  the  whole  of 
the  cases.  In  the  case  of  M'Laiichlan  and  Dobson,  there  was 
only  a  declaration,  and  no  subsequent  copula.  Upon  the  doc- 
trine of  the  appellant,  there  was  no  ground  to  have  induced  the 
Commissaries  to  declare  this  to  be  a  marriage.  It  was  after- 
wards indeed  found  by  the  Court  of  Session,  that  this  was  no 
marriage,  not  because  a  declaration  de  prasenti  was  per  se  insuffi- 
cient to  constitute  a  marriage ;  but  because,  from  all  the  circum- 
stances taken  together,  it  was  evident  that  the  parties  had  no 
intention  of  forming  a  present  marriage.  The  declaration  was 
considered  as  an  engagement  for  the  future,  from  which  the 
parties,  rebtig  integrisy  were  at  liberty  to  resile.  It  was  not 
enough  that  there  should  be  a  reservation  by  one  of  the  parties. 
The  intention  of  both  in  that  case  was,  that  the  real  marriage 
r  *189  J  should  be  future.  It  had  been  said,  that  in  the  present  *case 
there  was  a  secret  reservation  in  the  mind  of  Mr.  M'Adam,  who 
never  meant  to  live  with  Miss  Walker  as  her  husband.  But 
could  it  be  allowed  that  a  contract  should  be  ineffectual,  because 
there  was  a  reservation  in  the  mind  of  one  of  the  parties  ?  In 
the  case  of  M'Lauchlan  and  Dobson  the  reservation  was  in  the 
minds  of  both  parties.  But  was  there  proof  of  any  such  reserva- 
tion on  the  part  of  Mr.  M'Adam  ?  It  had  been  inferred  from 
the  subsequent  suicide,  and  from  his  language  to  Richardson  and 
others.  That  inference  however  had  been  met  by  a  variety  of 
circumstances,  which  marked  his  present  intention  to  marry. 
He  had  said  at  the  time  of  the  declaration,  that  these  were  his 
legitimate  children.  From  his  letter  to  Smith,  stating,  that  he 
had  made  up  his  mind  to  marry  Miss  Walker ;  from  his  declara- 
tions to  Woodburn  before  and  after — it  was  clear  that  he  con- 
sidered himself  bound  by  his  contract,  and  that  he  had  com- 
pleted his  marriage. 

It  had  been  objected,  however,  that  the  verbal  declaration 
could  not  be  proved  by  parole  testimony.  But  if  a  marriage 
could  be  constituted  in  this  way,  he  did  not  understand  how  it 
could  be  proved,  except  by  parole  evidence.    In  M'Lauchlan 
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and  DobsoHy  and  in  M'Kie  and  Fergusson,  the  evidence  was       M'Adam 
parole.  Wal'keb. 

He  saw  no  reason  in  this  case  therefore  to  dissent  from  the 
Court  below.  If  ever  a  marriage  could  be  completed  without 
consummation,  this  was  a  case  of  that  description.  He  did  not 
think  it  could  be  properly  said,  that  things  were  entire  after 
this :  Though  one  of  the  parties  died  before  consummation,  *the  t  *^^^  ] 
person  living  had  acquired  a  different  character — ^her  children 
had  acquired  a  different  character.  There  was  no  proof  that  Mr. 
M'Adam  did  not  intend  a  consortium  vita  at  the  time  of  the 
marriage  ;  and  even  though  he  had  not  had  that  intention,  still 
it  was  not  to  be  allowed  that  a  civil  contract,  (as  this  was  by 
the  law  of  Scotland,)  should  be  avoided  by  a  secret  reservation 
of  one  of  the  parties. 

Lord  Carlton  was  satisfied  that  the  law  of  Scotland  made  a 
distinction  between  a  contract  de  prasenti  and  a  promise  defuturo 
in  cases  of  marriage.  Adverting  to  the  objection,  that  there  was 
no  evidence  of  consent  on  the  part  of  the  lady,  he  noticed  the 
facts  that  she  had  stood  up — that  she  had  given  her  hand — that 
she  heard  the  declaration,  and  then  courtsied,  which  was  an 
usual  mode  of  intimating  consent.  And  from  all  these  circum- 
stances, he  said  it  was  fairly  to  be  presumed  that  she  had  con- 
sented. 

Judgment  of  the  Court  below,  establishing  the  marriage, 
affirmed. 


Note, — It  will  be  readily  seen  that  the  judgments  in  the  above 
case,  although,  by  reason  of  special  laws,  inapplicable  to 
England,  have  a  wider  scope,  and  perhaps  a  more  practical 
interest,  than  the  decisions  upon  questions  of  law  applying  to 
Scotland  locally. 

It  may  be  interesting  to  some  of  our  readers  to  reproduce  here 
an  epitome  of  the  law  of  Scotland  upon  this  subject  composed  by 
an  eminent  Scotch  Judge,  the  late  Lord  Nbaves.    The  metrical 
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M'Adam     form  is  a  post-prandial  accident,  which  does  not  detract  from  its 
Walkee.     soundness  in  point  of  law.    The  chorus  is  abridged. — E.  C. 

THE  TOUEIST'S  MATBIMONIAL  GUIDE  THROUGH  SCOTLAND. 
(COMPOSED  circa  1868.) 

Ye  touristB,  who  Scotland  would  enter, 

The  summer  or  autumn  to  pass, 
I'll  tell  you  how  far  you  may  venture 

To  flirt  with  your  lad  or  your  lass : 
How  close  you  may  come  upon  marriage, 

Slill  keeping  the  wind  of  the  law. 
And  not  by  some  foolish  miscarriage 

Get  woo'd  and  married  an'  a'. 

Woo'd  and  married  an*  a'j  tfcc. 

This  maxim  itself  might  content  ye — 

That  marriage  is  made  by  consent, 
Provided  it's  done  de  prcesenti. 

And  marriage  is  really  what's  meant. 
Suppose  that  young  Jocky  and  Jenny 

Say,  **  We  two  are  husband  and  wife," 
The  witnesses  needn't  be  many, 

They're  instantly  buckled  for  life. 

Suppose  the  man  only  has  spoken, 

The  woman  just  given  a  nod. 
They're  spliced  by  that  very  same  token 

Till  one  of  them's  under  the  sod. 
Though  words  would  be  bolder  and  blunter, 

The  want  of  them  isn't  a  flaw ; 
For  nuiu  signisque  loquuntur 

Is  good  consistorial  law. 

If  people  are  drunk  or  delirious 

The  marriage  of  course  would  be  bad ; 
Or  if  they're  not  sober  and  serious, 

But  acting  a  play  or  charade. 
It's  bad  if  it's  only  a  cover 

For  cloaking  a  scandal  or  sin, 
And  talking  a  landlady  over. 

To  let  the  folks  lodge  in  her  inn. 

You'd  better  keep  clear  of  love  letters, 

Or  write  them  with  caution  and  care ; 
For  faith,  they  may  fasten  your  fetters. 

If  wearing  a  conjugal  air. 
Unless  you're  a  knowing  old  stager, 

'Tis  here  you'll  most  likely  be  lost  ; 
As  a  certain  much-talked-about  Major 

Had  very  near  found  to  his  cost. 
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I  ought  now  to  tell  the  unwary, 

That  into  the  noose  they'll  be  led, 
By  giving  a  promise  to  many, 

And  acting  as  if  they  were  wed. 
But  if,  when  the  promise  you*re  plighting, 

To  keep  it  you  think  you'd  be  loathe. 
Just  see  that  it  isn't  in  writing. 

And  then  it  must  come  to  your  oath. 

A  third  way  of  tying  the  tether. 

Which  sometimes  may  happen  to  suit, 
Is  living  a  good  wl^le  together. 

And  getting  a  married  repute. 
But  you,  who  are  here  as  a  stranger, 

And  don't  mean  to  stay  with  us  long. 
Are  little  exposed  to  that  danger, 

So  here  I  may  finish  my  song. 

Woo*d  and  married  an*  a\  <S:c. 


M'Adam 

AVA.LKEB. 


Ireland. — ^Appeal  from  the  Court  of  Chancery. 
HUNT  AND  Others  v.  MAUNSELL. 

(1  Dow,  App.  Cas.  211—223.) 

John  Grraham  had  in  his  lifetime  granted  two  annuities,  or  rent 
diarges,  to  Ann  Maunsell,  the  respondent,  stated  to  be  in  consideration 
of  services ;  after  his  death  his  representatives  applied  the  whole  of  his 
property  in  discharge  of  incumbrances  and  debts,  to  the  exclusion  of 
the  respondent's  demands.  A  sum  of  about  11,000^  had  been  applied  in 
discharge  of  incumbrances,  subsequent  to  the  date  of  her  annuity  deeds, 
and  she  filed  her  bill  against  the  representatives  of  Graham,  to  compel 
them  to  discharge  her  claims,  upon  the  ground  that  they  were  answer- 
able to  the  extent  of  the  above  sum,  which  she  stated  to  have  been 
misapplied.  The  representatives  (appellants)  answered,  that  the  grant 
of  the  annuities  was  voluntary,  and  ought  to  be  postponed  to  all  just 
debts,  or  pro  turpi  cattsa,  and  therefore  void.  The  only  evidence  as  to 
the  consideration  was  that  of  a  servant  in  Graham's  family,  who  said, 
he  believed  that  the  respondent  and  Graham  cohabited  as  man  and  wife 
—his  wife  being  alive  at  the  time.  The  Master  of  the  Bolls  directed 
an  inquiry  ae  to  the  consideration,  but  the  Chaxcellor  on  appeal 
altered  this  decree,  thinking  probably  that  there  was  no  sufficient 
evidence  upon  which  to  found  an  order  for  nquiry.  This  decision  of 
the  Chakcellor  was,  however,  reversed  by  the  House  of  Lords.  It 
was  insisted  *at  the  Bar  that  the  bill  might  have  been  dismissed,  on  the 
authority  of  Priest  v.  Parrott,  2  Ves.  Sen.  160. 

John  Graham,  of  Flatten,  in  the  county  of  Meath,  deceased,  in 
pursuance  of  marriage  articles  previously  entered  into  on  his 
marriage  in  his  minority  with  Dorothy  Sophia  Graham,  in  1752; 
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Hunt  being  then  of  age,  conveyed  his  estates  to  trustees  in  trust,  to  the 
Mauxsell.  ^se  of  himself  for  life,  remainder  to  his  first  and  every  other  son 
in  tail,  reversion  to  himself  in  fee,  on  failure  of  issue  male ;  and 
also  for  the  purpose  of  securing  a  jointure  of  300Z.  per  annum  for  his 
wife,  and  8,000Z.  for  the  younger  children  of  the  marriage.  One 
son  William,  who  died  a  minor  and  unmarried,  and  one  daughter, 
Elizabeth  Gertrude,  were  the  only  issue  of  the  marriage. 

Graham,  the  father,  by  indentures  dated  14th  March,  1767, 
granted  to  the  respondent,  Ann  Maunsell,  who  it  appeared  re- 
sided with  him  in  his  house  after  a  separation  had  taken  place 
between  himself  and  his  wife,  two  annuities,  the  one  of  401,  the 
other  of  72Z.,  chargeable  upon  certain  parts  of  his  estates,  and 
said  to  be  in  consideration  of  services  performed  by  the  respon- 
dent to  the  grantor.     He  subsequently,  in  the  same  year,  gave 
her  two  leases  for  lives  of  a  certain  portion  of  his  lands,  the  one 
for  her  own  life  at  a  pepper-corn  rent,  the  other  for  the  lives  of 
two  persons  named  in  the  indenture,  at  a  rent  of  IZ.  10«.  renew- 
able for  ever  on  payment  of  2L  rent,  and  a  pepper-corn  fine.     In 
1770  Graham  executed  his  bond,  dated  20th  February  in  that 
213  ]       year,  to  his  daughter,  conditioned  for  the  payment  *of  2,000Z.  at 
his  death,  as  an  additional  provision  for  her.     On  this  bond 
judgment    was    entered   up  in  the  Exchequer,   in   1772.      In 
March,  1771,  the  respondent  surrendered  her  leases  in  considera- 
tion, as  was  stated,  of  400Z.  paid  her  by  Graham.     By  an  in- 
denture dated  22nd  July,  1773,  in  consideration  of  the  respon- 
dent relinquishing  all  claim  to  the  aforesaid  annuities  of  40Z.  and 
72Z.,  and  certain  arrears  said  to  have  accrued  due  thereon,  and 
also,  as  was  stated  in  the  indenture,  in  consideration  of  the 
surrender  of  the  above-mentioned  leases,  Graham  granted  her  an 
annuity  of  lOOZ.  for  her  life,  to  which  was  to  be  added  an  addi- 
tional annuity  of  lOOZ.  for  her  life  from  the  period  of  his  death,  in 
case  she  survived  him  ;  which  annuities  were  charged,  and  to  be 
charged,  upon  certain  of  his  lands  in  the  indenture  specified. 

John  Graham  died  on  17th  April,  1777,  having  previously 
made  his  will,  dated  22nd  January,  1776,  by  which  he  devised 
all  his  real  estates,  (except  the  lands  of  Knock  Island  of  the 
yearly  value  of  20Z.  which  he  devised  to  the  respondent,  besides 
bequeathing  her  a  legacy  of  1,200Z.)  subject  to  the  payment  of 
his  debts  and  legacies,  to  Graves  Chamney,  Esq.  his  heirs  and 
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assigns,  for  ever,  and  appointed  him  sole  executor  and  residuary       Hunt 
legatea     Chamney  proved  the  will,  and  having  entered  into  the    matjnbbll. 
receipt  of  the  rents  and  profits  of  the  real  estates,  and  possessed 
himself  of  the  personal  property,  he  appUed  the  produce  in  pay- 
ment of  the  judgment  and  simple  contract  debts  of  the  testator, 
exclusive  of  the  widow's  jointure,  and  the  sums  due  to  Elizabeth 
Gertrude  the  testator's  daughter  *under  her  father's  marriage      [  •2U  ] 
settlement,  and  upon  the  bond  above  mentioned,  and  also  ex- 
clusive of  the  claims  of  the  respondent. 

In  November,  1786,  Elizabeth  G.  Graham  filed  her  bill  in 
Chancery  against  G.  Chamney,  the  respondent,  and  others,  pray- 
ing **  an  account  of  what  was  due  to  her  in  respect  of  the  afore- 
said sums  and  a  sale  of  the  lands  charged  therewith  for  the  pay- 
ment thereof,  and  an  account  of  the  personal  estate  of  John 
Graham,  and  of  prior  incumbrances."  Chamney  in  his  answer 
set  up  the  claims  of  the  respondent,  in  respect  of  her  annuities, 
in  preference  to  the  judgment  debt  of  E.  G.  Graham.  The 
cause  was  heard  on  the  6th  December,  1790,  when  it  was 
decreed  '^  that  an  account  should  be  taken  of  the  real  and  per- 
sonal estates  of  John  Graham,  of  his  debts  and  legacies,  and  of 
the  incumbrances  affecting  the  lands,  of  what  sums  were  paid 
and  what  remained  unpaid,  and  what  was  due  to  E.  G.  Graham 
in  respect  of  the  sums  aforesaid." 

The  Master  reported  that  up  to  1st  November,  1793,  Graves 
Chamney  had  received  out  of  the  estates  in  question  82,899Z. 
78.  3d.  and  had  applied  to  the  discharge  of  incumbrances  pricr 
to  the  judgment  debt  of  the  plaintiff  E.  G.  Graham  20,6492. 
As.  6d.  and  in  discharge  of  subsequent  incumbrances  10,377Z. 
18«.  2d.  and  in  discharge  of  simple  contract  debts  8962.  15^.  9d. 
leaving  a  balance  in  the  hands  of  Chamney  of  4151.  8s.  lOd.  and 
that  there  was  due  to  the  plaintiff  8,165Z.  in  respect  of  her  pro- 
vision under  the  marriage  settlement,  and  4,001Z.  19s.  8d,  in 
respect  of  her  judgment  debt. 

Before  further  proceedings  Graves  Chamney  died,  ♦having  pre-      [  *215  ] 
viously  made  his  will,  and  devised  and  bequeathed  his  real  and 
personal  estates  to  the  appellants,  against  whom  the  cause  was 
revived,  and  the  same  was  heard  on  the  report  and  merits  on 
6th  July,  1795,  when  it  was  ordered  and  adjudged  among  other 
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Hunt  things,  "  that  the  plaintiffs  debts  should  be  paid,  and  that  if 
Maunsell.  necessary  the  lands  of  John  Graham  remaining  undisposed  of 
should  be  sold  for  payment  thereof,  without  prejudice  (in  case 
that  fund  should  be  insuflScient)  to  her  claims  against  the  estate 
of  Chamney,  as  far  as  respected  the  sum  he  had  applied  in  pay- 
ment of  debts  created  subsequent  to  her  incumbrance."  The  re- 
maining lands  were  accordingly  sold,  including  those  of  Knock 
Island  (which  had  been  devised  to  the  respondent),  and  the  pro- 
duce applied  to,  and  exhausted  in,  the  discharge  of  incum- 
brances; and  after  the  whole  of  Graham's  property  had  been 
applied  to  the  payment  of  his  just  debts,  a  considerable  sum  (as 
alleged  by  the  appellants)  remained  due  and  unpaid. 

In  February,  1799,  the  respondent  filed  her  bill  in  Chancery, 
stating  that  the  sum  of  11,750Z.  2«.  9d.  had  been  misapplied  by 
Graves  Chamney,  inasmuch  as  the  same  had  been  applied  to  the 
discharge  of  incumbrances  which  were  subsequent  to  the  date  of 
her  deed  of  annuity,  and  therefore  praying  that  the  said  sum  of 
11,750Z.  28,  9d.  might  be  brought  into  the  Bank  of  Ireland  to 
answer  her  demands,  or  that  the  estates  of  Graves  Chamney 
should,  after  account  taken,  be  sold  for  that  purpose.  The 
appellants  answered,  that  there  was  not  any  good  or  valuable 
f  *216  ]  consideration  given  for  the  annuities,  and  *that  they  ought  to 
be  postponed  to  all  the  just  debts  of  John  Graham ;  and  one  of 
the  appellants,  (Athanasius  Cusack)  stated  in  his  answer  *'that 
he  had  heard  and  believed,  that  the  respondent,  at  the  time  of 
the  execution  of  the  annuity  deed,  lived  and  cohabited  with  the 
said  John  Graham,  his  wife  being  then  living,  and  that  the 
annuity  was  intended  as  a  recompense  for  the  said  service." 
From  the  cross-examination  of  a  witness  produced  by  the  respon- 
dent herself,  it  in  fact  appeared,  or  was  rendered  highly  probable 
that,  though  the  wife  of  John  Graham  had  survived  him,  the  re- 
spondent and  he  had,  for  many  years  before  his  death,  cohabited 
together  as  man  and  wife.  On  the  19th  May,  1804,  the  Master 
OF  THE  EoLLS  decreed  *'  that  it  should  be  referred  to  the  Master 
to  inquire  and  report  whether  the  respondent  gave  any  valuable 
consideration  for  her  annuities,  and  what  was  the  nature  and 
amount  of  such  consideration,  if  any,  &c.  &c." 

The  respondent  acquiesced  in  the  decree  for  nearly  a  year,  and 
proceeded  on  it  before  the  Master,  who  on  the  23rd  October, 
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1805,  reported  that  there  was  neither  valuable  nor  adequate  con-        Hunt 

sideration  given  for  the  annuities.    But  before  the  report  was    mauxsell. 

confirmed,  the  respondent  appealed  to  the  Chancellor  from  the 

decree  of  the  Master  op  the  Rolls  directing  an  inquiry,  and  his 

Lordship  on  the  14th  November,  1806,  decreed  "that  the  said 

decree  so  pronounced  by  the  Mastee  op  thb  Rolls  should  be,  and 

the  same  was,  thereby  varied  so  far  as  the  same  ordered  an 

inquiry  as  to  the  consideration  paid  by  the  plaintiff,  (respondent), 

for  the  two  annuities  in  the  pleadings  mentioned,  *and  it  was      [  *2i7  ] 

further  ordered  that  it  be  referred  to  one  of  the  Masters  to  take 

an  account  of  w^hat  was  due  to  the  plaintiff,  in  respect  of  the  said 

annuities,  and  that  the  said  Master  should  also  take  an  account 

of  the  estates,  real  and  personal,  of  Graves  Chamney,  deceased, 

&c  &c." 

Against  this  decree  of  the  Chancellor  the  appellants  lodged 
their  appeal. 

Sir  S.  Romilly  and  Mr.  Bell  for  the  appellants  : 

The  question  was,  whether  or  not  the  Masteb  of  the  Rolls 
was  right  in  ordering  an  inquiry  to  the  consideration  for  which 
the  annuity  was  granted.  It  might  perhaps  have  been  insisted 
in  the  Court  below,  that  the  bill  should  be  dismissed,  upon 
the  authority  of  the  case  of  Priest  v.  ParroU,\  where  Lord 
Habdwicee  held,  that  though  an  annuity  given  to  a  woman  as 
prttmium  pudicitia  might  generally  be  supported,  yet  where  the 
man  was  married,  and  the  woman  knew  it,  it  could  not.  He 
therefore  submitted  that,  even  if  the  bill  had  been  dismissed, 
their  Lordships  would  not  have  reversed  the  judgment.  But 
the  Court  below,  however,  had  not  gone  that  length.  The 
Master  op  the  Rolls  only  directed  an  inquiry,  and  he  could 
not  conceive  why  that  decision  had  been  reversed  by  the 
Chancellor.     *    ♦    * 

Mr.  Richards  and  Mr.  Maddocks  for  respondent : 
*    *    Was  the  Court  to  presume  that  this  was  an  unlawful       [  219  ] 
cohabitation  ?    But  suppose  it  were ;  was  there  any  evidence  of 
her  knowing  that  he  was  married  ?    None,  and  that  circumstance 

t  2  Yes.  Sen.  160. 
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Hunt  took  it  out  of  the  reason  of  the  case  of  Priest  v,  Parrott.  If  a 
Maunsell.  grant  was  made  to  a  woman  before  seduction,  it  was  bad;  if 
after,  it  was  good  as  a  voluntary  grant.  If  this  deed  had  a 
vice,  it  was  not  upon  the  face  of  it ;  and  did  not  appear  in  any- 
way that  could    enable    the  Court   to   touch   it.    *     *     The 

[  220 1  Masteb  of  the  Eolls  ought  not  to  have  directed  an  inquiry, 
as  no  ground  was  laid  for  it.  Mrs.  Maunsell  came  with  an 
instrument  good  upon  the  face  of  it,  and  upon  the  validity  of 
which  the  party  on  the  other  side  had  before  insisted  upon  oath. 
What  right  then  had  the  Court  to  throw  a  cloud  over  a  grant 
upon  which  the  parties  had  cast  no  imputation  ^    *     *     * 

[221]  Sir  iS.  J?omi%  in  reply.     *    *    * 

Lord  Bedesdale  (after  stating  the  case) : 

It  appeared  to  him  that  the  Master  of  the  Bolls  was  in  the 
right.  This  was  a  demand  against  the  assets  of  Mr.  Chamney, 
L  *222  ]  of  the  same  kind  as  that  which  Mrs.  *Maunsell  had  against  the 
assets  of  Mr.  Graham ;  which,  as  was  alleged  on  her  part,  was 
good  against  simple  contract  creditors,  and  against  subsequent 
specialty  creditors.  So  that  this  was  in  fact  a  question  between 
creditors.  If  the  demand  was  voluntary,  it  could  not  be  set  up 
against  bond  fide  creditors.  The  direction  of  the  Master  of  the 
Bolls  was  therefore  quite  of  course,  as  the  assets  could  not  be 
distributed  without  inquiry  if  any  objection  was  made.  Even  if 
the  11,0002.  had  been  actually  in  the  hands  of  the  representatives 
of  Mr.  Chamney,  if  the  objection  were  suggested,  the  debts 
ought  not  to  have  been  paid  without  inquiry. 

The  Chancellor  seemed  to  have  thought,  that  there  was  not 
sufficient  evidence  of  a  want  of  valuable  consideration ;  but  he 
differed  from  him  there,  as  the  only  consideration  appearing 
in  evidence,  was  her  having  lived  with  Graham  in  a  certain 
situation  which  the  law  did  not  admit  as  a  valuable  con- 
sideration. The  surrender  on  her  part  was  admitted  ;  and  then 
it  was  said,  that  she,  by  giving  up  her  former  rights,  had  given 
a  valuable  consideration  for  the  new  annuities.  That  pointy 
however,  was  open  to  her  before  the  Master.  It  was  no  reason 
against  an  inquiry,  which  was  quite  of  course.     He  thought. 
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therefore,  that  the  Chancellor's  decision  on  that  point  ought  to 
be  reversed. 

Eldon,  L.C.  : 

He  agreed  in  substance  with  what  had  been  said  by  his  noble 
and  learned  friend.  A  great  deal  of  argument  had  been  used,  to 
show  that  the  respondent  had  given  a  valuable  consideration. 
That  was  entirely  out  of  place ;  as  that  objection  ought  to  have 
been  made  *upon  exception  to  the  report.  The  only  question 
here  was.  Whether  there  was  any  ground  for  inquiry  ?  and  he 
thought  there  was. 

It  was  accordingly  ordered  and  adjudged,  that  the  decree  of 
the  Court  of  Chancery,  14th  November,  1806,  varying  the  decree 
of  the  Master  of  the  Rolls,  23rd  October,  1805,  be 

Reveraedy  dtc. 


Hunt 

r. 

Maunsell. 


[  •223  ] 


Ireland. — Appeal  from  the  Court  of  Chancery. 
BATEMAIST  v.   OLIVIA,   COUNTESS  OP  ROSS.f 

(1  Dow,  App.  Gas.  235—246.) 

A  reconciliation  of  married  persons  after  a  separation  entirely  does 
away  the  effect  of  it.  Bat  the  fact  that  the  parties  are  living  under  the 
same  roof  does  not  proye  reconciliation. 

The  respondent  upon  the  death  of  her  husband,  the  Earl  of 
Boss,  in  1764,  became  entitled  for  life  to  the  estate  of  Castle 
Gore,  in  the  County  of  Tyrone,  which  had  been  devised  to  her  by 
the  will  of  her  father,  dated  12th  October,  1737  ;  and  also  to 
an  additional  annuity  of  500i.  secured  on  the  Earl  of  Ross's 
estate.  On  the  8th  October,  1770,  the  respondent  and  appellant 
intermarried;  and  on  the  28th  May,  1777,  the  appellant,  in 
porsoanee  of  marriage  articles  to  that  effect,  conveyed  the  Castle 
*Gore  estate  to  trustees,  to  secure  to  the  respondent  a  separate 


1S13. 

Fib,  16. 

March  22. 

Eldon%  L.C. 

Lonl 

Redejdale. 

[  235  ] 


t  This  case  has  been  frequently 
cited  in  later  judments,  of  which  it 
may  suffice  to  menti  >n  Nicol  v.  Nicdl 
(\m)  31  Ch.  D.  blA.  .iSe,  55  L.  J.  Ch. 
437, 54  L.  T.  470 ;  and  Baddon  v.  Hod- 


don  (1887)  18  a  B.  D.  778,  731,  56  L. 
J.  M.  C.  69, 56  L.  T.  716,  where  it  was 
followed;  and  Negus  v.  Forster  (1882) 
46  L.  T.  675,  676,  where  it  was 
distingoished. — £.  C. 
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bateman     annuity  of  500/.  by  way  of  pin  money;  and  about  the  same 
Olivia,      time  conveyed  in  trust  for  her  during  life,  after  his  decease,  a 
^^^Bos^s!*  ^^  house  which  he  had  purchased  in  Granby  Row,  Dublin,  subject 
however  to  a  mortgage  to  Lord  Farnham. 

Differences  having  arisen  between  the  parties,  the  respondent 
in  1780  instituted  a  suit  for  divorce  and  alimony  in  the  Spiritual 
Court ;  and  in  1781,  by  her  next  friend,  filed  a  bill  in  Chancery 
against  the  appellant,  stating,  that  he  had  neglected  to  pay  the 
incumbrances  on  the  estate  and  the  respondent's  pin  money ; 
and  praying  among  other  things  for  an  account  and  payment  of 
the  arrears  of  her  annuity  and  for  a  separate  maintenance.  The 
appellant,  by  his  answer,  alleged,  that  he  had  been  induced  to 
give  her  so  large  an  annuity  by  false  representations  as  to  the 
income  from  her  estates :  and  in  June,  1782,  filed  a  cross  bill 
praying  an  account  of  various  articles  of  value,  stated  to  have 
been  taken  from  him  by  the  respondent,  who  had  left  his  house, 
to  which  the  respondeat  answered  that  she  had  a  right  to  the 
articles  in  question. 

In  June,  1784,  the  parties  consented  to  a  reference  of  all  the 
matters  in  dispute,  and  on  the  1st  July,  1784,  the  arbitrators 
published  the  following  award :  "  We,  the  arbitrators,  &c.,  &c., 
do  award,  that  John  Bateman,  Esq.,  the  defendant  in  the 
original  cause,  do,  within  one  month  from  the  date  hereof, 
convey  to  a  trustee,  to  be  named  by  Olivia  Countess  of  Koss,  the 
plaintiff  in  the  original  cause,  the  mansion  house  and  demesne 
lands  of  Castle  Gore  in  the  pleadings  mentioned,  and  the 
[  •237  ]  furniture  in  *said  house,  as  also  the  term,  estate,  and  interest, 
in  the  house  and  premises  in  Granby  Row  in  the  pleadings  also 
mentioned,  together  with  the  furniture  thereof;  to  hold  said 
house  and  demesne  lands  free  from  quit  rent  and  all  other 
incumbrances,  and  said  house  in  Granby  Row  free  from  all 
rent  and  incumbrances,  save  the  ground  rent  payable  thereout, 
without  prejudice  however  to  the  mortgage  thereof  in  the 
pleading  mentioned,  to  said  trustee,  in  trust,  and  for  the  sole 
use  of  the  said  Olivia,  for  and  during  the  joint  lives  of  them 
the  said  John  Bateman  and  OUvia  Countess  of  Ross,  provided 
they  shall  live  so  long  separate  and  apart. — And  we  do  also 
award,   that  the  said  John  Bateman   do  and  shall  likewise, 
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within  the  space  of  one  month  from  the  date  hereof,  grant,  Bateman 
assign,  and  confirm,  to  such  trustees  as  the  said  Olivia  shall  qlivia, 
nominate  for  the  purpose,  during  the  joint  lives  of  them,  the  ^^^rJ^  ^^ 
said  John  Bateman  and  Olivia,  provided  they  shall  so  long 
continue  to  live  separate,  the  annuity  or  rent  charge  of  5001, 
chargeable  on  the  estate  of  the  late  Earl  of  Boss,  as  and  for 
the  jointure  of  the  said  Olivia,  in  the  pleadings  mentioned, 
in  trust,  for  the  sole  and  separate  use  of  the  said  Olivia.  And 
we  award,  adjudge,  and  decree,  that  the  said  Olivia  shall 
yearly  and  every  year  from  the  first  day  of  June,  1787,  during 
the  joint  lives  of  her  and  the  said  John  Bateman,  provided 
they  shall  continue  to  live  separate  so  long,  receive  out  of  the 
rents  and  profits  of  the  Castle  Gore  estate  in  the  pleadings 
mentioned,  under  and  by  virtue  of  the  deed  of  the  20th  of  May, 
1777,  in  the  said  pleadings  mentioned,  the  sum  of  501.  by 
half-yearly  payments  ;  *the  first  payment  thereof  to  be  made  [  ^238  ] 
on  the  first  day  of  December,  1787 ;  and  that  she  the  said 
Olivia,  or  her  trustees  in  said  deed  named,  shall  have  and 
exercise  all  the  powers  for  recovery  of  the  said  annuity  of  501, 
to  which  she  or  they  is  or  are  entitled  thereby,  for  the  more 
easy  recovery  of  the  annuity  of  5001,  in  said  deed  and  in  the 
pleadings  mentioned.  And  we  award,  that  during  such  separa- 
tion the  said  Olivia  and  her  trustees  shall  not  be  at  liberty 
to  receive  any  greater  sum,  annually  or  otherwise,  out  of  the 
said  rents  of  the  Castle  Gore  estate  under  said  deed,  than  said 
annuity  of  501.  And  we  further  declare  and  award,  that  the 
said  Olivia  Countess  of  Boss  is  entitled  to  detain  in  her  separate 
possession,  free  from  the  control  of  the  said  John  Bateman, 
daring  the  time  she  and  the  said  John  Bateman  shall  live 
apart  from  each  other,  all  her  jewels.  And  we  further  award, 
that  the  said  Olivia  shall,  within  the  space  of  one  month  from 
the  date  hereof,  deliver  to  the  said  John  Bateman  all  the  plate 
bequeathed  by  the  will  of  her  father,  Hugh  Edwards,  Esq., 
deceased,  and  now  in  her  possession.  And  we  further  order 
and  award,  that  the  said  Olivia  Countess  of  Boss  shall,  within 
one  month  from  the  date  hereof,  deliver  up  to  the  said  John 
Batqman  the  wardrobe,  wearing  apparel,  and  ornaments  of 
the  person,  belonging  to   the   said   John  Bateman,  hitherto 
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Batbman     detained  by  her  the  said  Olivia,  as  in  the  pleadings  mentioned  ; 

Olivia,      as  also  the  accounts  and  vouchers  which  respect  a  contest  sub- 

^^^RoaT  ^'  sisting  between  the  said  John  Bateman  and  George  Semple,  Esq., 

in  the  pleadings  also  mentioned.     And  we  further  adjudge  and 

[  •239  ]  award,  that  the  said  John  *Bateman  likewise  shall,  within  the 
term  of  one  month  from  the  date  hereof,  deliver  up  to  the 
said  Olivia  Countess  of  Boss  the  wearing  apparel,  wardrobe, 
and  ornaments  of  every  kind,  belonging  to  the  said  Olivia 
Countess  of  Boss,  which  have  been  hitherto  detained  by  him, 
as  in  the  pleadings  mentioned.  And  we  also  award,  that  the 
said  John  Bateman  shall  also,  within  one  month  from  the  date 
hereof,  perfect  to  a  trustee,  to  be  named  by  the  said  Olivia 
Countess  of  Boss,  in  trust,  and  for  the  separate  use  of  the 
said  Olivia,  one  bond,  with  warrant  of  attorney  for  confessing 
judgment  thereon,  for  securing  the  sum  of  300Z.  payable  with 
interest  in  one  year  from  the  date  of  the  said  bond,  and  that 
he  shall  also,  at  the  same  time,  perfect  to  such  trustee,  in 
trust,  and  for  the  separate  use  of  the  said  Olivia,  two  other 
bonds,  with  warrants  of  attorney  for  confessing  judgment 
thereon;  the  one  for  securing  the  sum  of  300/.  payable  with 
interest  in  two  years,  from  the  date  of  said  bond,  and  the  latter 
for  securing  a  like  principal  sum  of  800{.  payable  in  three 
years  from  the  date  of  said  bond.  And  we  further  adjudge, 
decree,  and  award,  that  the  said  John  Bateman  shall,  during 
the  joint  lives  of  him  and  the  said  Olivia,  pro\aded  the  separa- 
tion shall  so  long  continue,  enjoy  to  his  own  use  the  remaining 
part  of  the  rents  and  profits  of  the  said  Castle  Gore  estate, 
subject  to  the  outgoings,  debts,  and  incumbrances  affecting  the 
said  estate,  &c." 

The  award  was,  on  the  8th  December,  1784,  made  a  rule  of 
Court  on  the  consent  of  the  six  Clerks  and  agents  for  the 

[  ^240  ]  respective  parties ;  and  by  an  order  *of  15th  July,  1785,  the 
appellant  was  directed  to  execute  certain  instruments  to  carry 
it  into  execution,  which  he  did.  He  soon  after  applied  to  the 
Court  to  have  the  award  set  aside,  but  this  was  refused.  Lord 
Farnham,  in  1787,  filed  his  bill  to  foreclose  the  premises  in 
Granby  Bow,  under  the  mortgage  above-mentioned,  when  the 
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respondent  paid  the  mortgage  money,  and  had  an  assignment  of     Batemak 
the  house  executed  in  trust  for  herself.  Olivia, 

In  1789  the  appellant  made  a  second  application  to  have  the  ^^^rqm.*  °^ 
award  set  aside,  but  without  success.  In  March,  1795,  the 
appellant  renewed  his  application  to  set  aside  the  award,  when 
the  Court,  without  setting  aside  the  award,  directed  that  the 
''  iDJunction  by  which  the  respondent  had  been  put  in  possession 
of  the  demesne  lands  and  mansion-house  of  Castle  Gore,  and 
Granby  Row  house,  in  pursuance  of  the  award,  should  be  set 
aside;  that  the  Master  should  deUver  up  their  papers  to  the 
respective  parties,"  &c-  In  consequence  of  this  order  of  Lord 
Chancellor  Clare,  the  appellant  resumed  possession  of  the  Castle 
Gore  mansion-house,  and  the  respondent,  hearing  of  this,  re- 
paired thither  to  protect  her  property.  As  the  parties  now 
resided  in  the  same  house,  the  appellant  caused  an  exception  to 
be  taken  to  the  suit  in  the  Spiritual  Court  on  the  ground  of  re- 
union and  reconciliation  between  himself  and  the  respondent. 
But  it  appeared  in  point  of  fact,  that  though  living  under  the 
same  roof  they  were  in  a  state  of  the  greatest  animosity.  The 
exception  was  therefore  disallowed,  and  the  sentence  of  the 
Ecclesiastical  Court  to  that  effect  was,  upon  appeal,  affirmed  by 
the  delegates. 

In  1797  the  respondent  filed  another  bill,  praying  *that  the  [  •241  ] 
appellant  might  be  compelled  to  abide  by  the  award,  or  to 
restore  to  her  the  property  which  had  been  paid  for  out  of  her 
separate  funds.  The  appellant  answered,  that  the  award  was 
not  conclusive  or  obligatory,  as  it  proceeded  on  the  supposition 
of  a  separation,  whereas  no  deed  of  separation  had  been 
executed,  and  no  sentence  of  separation  had  been  pronounced  by 
any  competent  Court.  The  cause  was  heard  before  Lord  Eedes- 
dale,  who  admitted  the  sentence  of  the  Ecclesiastical  Court  in 
evidence  as  to  the  point  of  re-imion ;  and  on  the  17th  March, 
1804,  decreed,  that  the  respondent  ought  to  have  the  benefit  of 
the  award,  and  ordered  that  the  respondent  should  be  put  in 
possession  of  her  estates,  and  an  account  taken  upon  the  basis 
of  the  award. 

The  appellant  endeavoured  to  protect  the  proceedings  under 
this  decree,  and   gave  in  a  Ust  of  one  hundred  and  fifty-two 
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Batevaut     witnesses.    But  at  length  a  sum  of  8,833Z.  11«.  9d.  was  reported 

Olivia,      ^^®  t^  ^^^  respondent,  and  upon  hearing  on  the  report  and 

Countess  of  merits,  the  same  was  ordered  to  be  paid  her  by  the  appellant. 

From  this  decree  of  March,  1804,  and  orders  under  it,  the 

appellant  appealed  to  the  House  of  Lords. 

[The  appeal  having  been  argued,] 

March  22.     Lord  Ebdesdalb  (after  stating  the  case  as  above) : 

[  243  ]  Bateman,  the  appellant,  at  the  time  of  the  marriage,  was  a 

young  man  very  well  received  in  the  world,  the  respondent  not  a 
very  young  woman,  and  the  appellant  himself  described  her  as 
not  very  agreeable  either  in  person  or  manners ;  so  that  the 
object  of  the  marriage  was  quite  obvious.  An  annuity  of  500/. 
was  settled  upon  her  separately,  by  way  of  pin-money,  and  the 
whole  of  the  rest  of  her  property  came  to  Bateman.  The  usual 
consequences  ensued ;  quarrels,  and  a  suit  for  divorce  in  the 
Ecclesiastical  Court  for  adultery  in  the  husband.  A  suit  like* 
wise  was  commenced  in  Chancery,  and  the  whole  matters  in 

[  ^244  ]       dispute  were  referred  to  *Mr.  Toler,  now  Lord  Norbury,  and  Mr. 
Hussey,  afterwards  Recorder  of  Dublin. 

It  had  been  objected  to  the  award,  that  the  Countess  could 
not  agree  to  the  submission,  so  as  to  bind  herself,  unless  she 
had  been  separated  from  her  husband  ;  and  her  next  friend  was 
not  made  a  party  to  it.  But  it  appeared  to  him  that  there  was 
nothing  in  this  objection,  as  the  award  was  founded  on  an 
agreement  on  both  sides,  and  he  had  filed  a  cross  bill  against 
her,  which  she  had  answered ;  so  that,  under  the  circumstances 
of  this  case,  she  was  to  be  regarded  quite  as  a  feme  sole,  and 
there  was  no  occasion  to  make  the  next  friend  a  party,  as  there 
was  nothing  for  him  to  consent  to.  He  must  act  entirely  as  the 
wife  directed ;  it  was  not  like  the  case  of  an  infant  suing  by  a 
next  friend.  The  award  was  confirmed  by  order  upon  consent. 
Some  time  after,  the  Court  made  an  order,  not  setting  aside  the 
award,  but  partly  doing  away  the  effect  of  it.  The  cause  after- 
wards came  before  him,  when  he  pronounced  the  decree  appealed 
from.  Bateman  contrived  to  delay  the  proceedings  under  this 
decree  for  some  time ;  but  at  last  a  sum  of  8,8332.  Us.  9d.  was 
decreed  to  be  due  to  Lady  Boss.    It  could  not  be  necessary  to 
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examine  one  hundred  and  fifty-two  witnesses,  to  prove  what  had     Batehan 
become  of  certain  pieces  of  plate,  articles  of  wearing-apparel,  and      oli^via 
a  few  accounts  and  vouchers ;  so  that  the  object  appeared  to  Countess  op 
have  been  merely  delay. 

It  had  been  contended,  that  the  sentence  of  the  Ecclesiastical 
Court  ought  not  to  have  been  received  in  evidence  at  all ;  but  he 
was  of  opinion  that  *it  was  admissible,  though  not  conclusive  [*2i5] 
evidence.  As  to  the  alleged  reconciliation,  no  such  thing,  but 
the  very  reverse,  appeared  on  the  evidence.  The  appellant  was 
living  at  Castle  Gore ;  the  respondent  went  there,  not  for  the 
purpose  of  reconcihation,  but  to  protect  her  property.  There 
was  no  reconciliation  to  do  away  the  effect  of  the  award. 

Eldok,  L.C.  : 

It  was  objected  to  the  award,  that  it  assumed  the  jurisdiction 
of  the  Ecclesiastical  Court,  and  went  beyond  the  submission,  in 
awarding  a  separation.  But  it  did  no  such  thingi  It  only 
assumed  that  there  must  be  a  separation,  and  provided 
accordingly.  In  regard  to  the  point  of  reconciliation,  notwith- 
standing what  might  be  found  in  some  of  the  reports,  he  held 
the  general  doctrine  to  be  clear,  that  a  reconcihation  after  a 
separation  entirely  did  away  with  the  effects  of  it.  This  rested 
upon  the  ground  of  pubUc  poUcy ;  as  it  must  not  be  permitted 
to  parties  to  make  agreements  for  themselves,  to  hold  good 
whenever  they  chose  to  live  separate.  The  question  then  was, 
Whether,  in  the  present  case,  there  was  a  reconciliation?  It 
appeared  to  him  that  there  was  not;  unless  their  Lordships 
were  prepared  to  say,  that  Uving  under  the  same  roof  amounted 
to  a  reconcihation,  though  in  a  state  of  the  highest  animosity, 
which  was  the  case  here.  He  had  no  doubt  but  the  decree  and 
orders  appealed  from  were  correct,  and  he  should  therefore 
propose  that  they  be  affirmed,  taking  notice  that  the  money 
decreed  to  be  due  having  been  paid  into  Court  pending  the 
appeal,  Lady  Eoss  should  be  at  liberty  to  take  it  out,  *on  [•246] 
satisfying  the  Court  that  Bateman  was  using  harassing  and 
vexatious  delays. 

The  judgment  was  in  the  following  form  : — 
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Bateman  It  is  declared,  that  in  case  the  sum  of  8,3382.  11«.  9Jd.  hath 
Olivia,  been  paid  into  the  Bank  of  Ireland,  the  respondent  is  to  be  at 
^^^Roas^  ^^  liberty  to  apply  to  the  Court  for  immediate  payment  thereout ; 
respecting  which  application  such  order  shall  be  made  as  to  the 
Court  seem  just,  having  such  regard  to  any  proceedings  in  the 
cause  now  depending  in  the  said  Court,  as  to  the  Court  seem 
meet.  And  that  in  case  such  sum  hath  not  been  paid  into  the 
said  Bank,  the  said  respondent  is  to  be  at  liberty  to  apply  to  the 
Court  for  immediate  payment  thereof  to  the  said  respondent,  or 
into  the  said  Bank;  respecting  which  application  such  order 
shall  be  made  as  to  the  Court  shall  seem  meet,  having  such 
regard  as  aforesaid :  and  with  this  declaration,  it  is  ordered  and 
adjudged,  that  the  decree  and  orders  complained  of  be  affirmed. 


England. — Appeal  from  the  Court  of  Chancery. 
1813.         EENDLESHAM  and   Others  v.  WOODFOED   and 

June  9.  r\ 

Others. 

[  249  ]  (1  Dow,  App.  Cas.  249—254.) 

This  was  an  appeal  from  the  decision  of  Thellusson  v.  Wood/ord 
(13  Ves.  209)  which  will  be  found  reported  at  9  E.  B.  175. 

The  appeal  was  dismissed,  and  tke  order  complained 
of  affirmed  without  any  obsen-ations. 


1813.  Ireland. — Appeal  from  the  Court  of  Chancery. 

Juwi2, 

—  FITZGIBBON   v.   SCANLAN. 

'^''ToM^*^*  (1  I^«^»  ^PP-  Cas.  261-271.) 

^f^oA^^^  A  trustee  of  a  lease  renewing  for  his  own  benefit  is  considered  as  still 

'■        "•  holding  for  his  cestui  que  trusty  even  where  it  is  clear  that  the  lessor 

would  not  have  renewed  for  the  cestui  que  trust. 

Though  no  appeal  allowed  on  matter  of  costs  merely,  that  too  may  be 
considered  where  there  is  an  appeal  on  other  grounds. 

In  the  year  1773,  Matthew  Lane  Scanlan  inter-married  with 
[  •262  ]      Elizabeth  Fitzgibbon.    At  the  time  *of  his  marriage,  he  was 
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entitled  to  certain  estates  in  the  County  of  Limerick ;  that  is  to  Fitzoibbok 

say,  to  the  lands  of  Gortnacrehy,  which  he  held  for  three  lives,     scanlak, 

with  a  covenant  for  f)erpetual  renewal ;  the  lands  of  Ballylin, 

which  he  held  for  one  life;  the  lands  of  Ballymacrory,  which 

he  held  for  two  lives  ;  and  the  lands  of  Dackstown,  which  alone 

were  in   question  in  this  appeal,  and  which  he  held  for  the 

remainder  of  a  term  of  31  years.    The  fortune  of  Elizabeth,  the 

wife,  consisted  of  a  sum  or  portion  of  2,100i.,  to  which  she 

was    entitled  under  the  will  of  her  deceased  father  Thomas 

Fitzgibbon. 

By  marriage  articles  dated  2l8t  May,  1773,  M.  Lane  Scanlan, 
in  consideration  of  his  marriage  and  his  wife's  portion,  for  the 
purpose  of  securing  a  jointure  for  his  wife,  and  making  a  provi- 
sion for  the  issue  of  the  marriage,  covenanted  with  Standish 
Grady  and  Gibbon  Fitzgibbon,  (trustees,)  that  he  would,  within 
*'  the  space  of  six  months  after  the  date  of  the  said  articles, 
grant,  settle,  and  assure  the  lands  of  Gortnacrehy,  with  the 
appurtenances,  to  the  use  of  him  the  said  Matthew  Lane 
Scanlan  for  his  life,  with  remainder  (subject  to  a  jointure  of 
15W.  a  year  for  the  said  Elizabeth  Scanlan,  his  wife,  during  her 
life,  if  she  should  happen  to  survive  her  husband,  in  bar  of 
dower)  to  the  first  and  other  sons  of  the  said  marriage  in  the 
usual  coarse  of  family  settlements,  &c.  and  that  he  would, 
within  twelve  months  from  the  date  of  the  said  articles,  secure 
a  sum  of  2,000L,  to  be  paid  within  twelve  months  from  his 
decease,  *and  as  for  the  portions  and  provisions  of  the  younger  [  •263  ] 
children  of  the  said  marriage  who  should  be  living  at  the  time 
of  his  decease:  and  the  said  Matthew  Lane  Scanlan  thereby 
further  covenanted  with  the  said  Standish  Grady  and  Gibbon 
Fitzgibbon,  their  executors  and  administrators,  that  he  would 
pay  all  rents  and  arrears  of  rents  that  then  were,  or  that  there- 
after should  become  due  out  of  the  lands  of  Gortnacrehy,  Bally- 
macrory, Ballylin,  and  Duckstown,  and  every  of  them ;  and  also 
pay  off  and  discharge  all  debts  and  incumbrances  that  then  did 
or  thereafter  should  affect  the  said  lands,  or  any  of  them  ;  and 
that  he  would,  at  a  certain  time  in  each  year,  for  eight  years, 
pay  to  them  the  said  trustees  a  sum  of  2001. ,  to  raise  a  fund  for 
the  purpose  of  paying  off  a  sum  of  1,500Z.  and  interest,  the 
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FiTZQiBBON  portion  of  Hayes  Scanlan,  the  brother  of  the  said  Matthew  Lane 
ScANLAjj.  Scanlan,  which  was  a  charge  on  the  said  premises  :  and  that  he 
the  said  Matthew  Lane  Scanlan  would,  from  time  to  time, 
during  his  life,  renew  the  several  leases  of  the  said  lands  which 
were  renewable :  and  it  was  by  the  said  articles  further  declared 
and  agreed,  that  all  and  every  new  lease  or  leases  thereafter  to 
be  taken  of  the  said  lands  and  premises,  or  any  part  thereof, 
should,  from  time  to  time,  remain,  continue,  and  be,  to,  for,  and 
upon  the  several  trusts  therein-before  declared  of  and  concerning 
the  said  premises  respectively." 

Scanlan  neglected  to  pay  the  annuity  of  200Z.  and  to  secure 
the  2,000i.  for  the  younger  children,  and  Gibbon  Fitzgibbon 
[  •264  ]  (surviving  trustee)  in  1776  *entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  the  lands  of  Gortnacrehy, 
Ballylin,  and  Duckstown,  and  continued  in  such  possession  till 
1780,  when  the  lease  of  the  lands  of  Duckstown  expired.  These 
lands  being  advertised  in  the  public  papers  to  be  let,  Fitzgibbon 
made  a  proposal  to  the  agent  of  Lord  Courtnay  the  proprietor  to 
take  a  renewal  of  the  lease  on  his  own  account,  stating  at  the 
same  time,  "that  he  would  not  have  it  understood,  that  he 
meant  by  taking  the  farm  in  question  to  become  a  trustee  for 
Mr.  Scanlan.'*  The  proposal  was  accepted,  and,  Fitzgibbon 
having  died  intestate  in  August,  1781,  or  1782,  a  lease  for  31 
years  was,  in  pursuance  of  the  proposal,  executed  to  his  widow 
and  administratrix. 

Matthew  Lane  Scanlan  died  in  1793,  leaving  two  sons  and  two 
daughters,  having  by  his  will  directed  that  of  the  2,000i.  portion, 
l,000i.  should  go  to  his  younger  son  <ihe  respondent,  and  1,000Z. 
to  his  daughters  between  them.  The  eldest  son  died  in  1795, 
unmarried,  and  without  issue. 

The  respondent  and  his  sisters,  on  the  18th  May,  1799, 
exhibited  their  bill  in  Chancery  against  the  widow  and  legal 
personal  representative  of  the  deceased  Fitzgibbon,  and  against 
two  other  defendants,  Bourke  and  Bouchier,  who  were  tenants  of 
he  lands  of  Ballymacrory,  under  leases  or  agreements  for  leases 
alleged  to  have  been  unduly  obtained  from  Matthew  Lane 
Scanlan  in  his  life-time,  stating  the  matters  before  mentioned, 
and  praying  (among  other  things),  that  the  leases  to  Bourke  and 
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Boucher  might  be  set  aside,  and  (in  substance)  that  the  leases   Fitzoibbon 
both  of  the  lands  of  Ballymacrory,  and  *Duck8town,  might  be     Scanlan. 
rendered  available  for  payment  of  the  2,000Z.  portion,  there  being      [  *265  ] 
(as  was  alleged)  no  other  fund  for  that  purpose. 

The  defendant  Barbara  Fitzgibbon,  by  her  answer,  insisted 
that  the  deceased.  Gibbon  Fitzgibbon,  had  become  lessee  of  the 
lands  of  Duckstown  for  his  own  use  and  benefit,  and  not  as  trustee 
for  Matthew  Lane  Scanlan ;  and  the  said  Barbara  having  died 
intestate  before  any  further  proceedings,  the  suit  was  revived 
against  the  appellant,  who  became  representative  both  of 
Barbara  and  Gibbon  Fitzgibbon,  and  also  against  the  respondent's 
fiisters,  who  had  refused  to  proceed  further  as  plaintiffs. 

Issue  having  been  joined  and  witnesses  examined,  the  cause 
was  heard  before  Lord  Chancellor  Ponsonby,  who  on  the  20th 
June,  1806,  [decreed  in  favour  of  the  plaintiff] . 

The  decree  was  affirmed  on  a  re-hearing  on  the  2nd  February,        [  ^^^  ] 
1807,  with  this  variation,  "  that  the  plaintiff  should  indemnify 
the  defendant  against  the  covenants  in  the  renewed  lease,''  and 
the  appellant  was  ordered  to  pay  the  costs  of  the  re-hearing. 
From  this  decree  the  appellant  appealed  to  the  House  of  Lords. 

Sir  S.  RomiUy  and  Mr.  Raithby  for  appellants;   Sir  A.       [269] 
Piggott  and  Mr.  RoupeU  for  respondent. 

Eldon,  L.C. : 

After  stating  the  particular  circumstances  in  the  case  which 
rendered  the  renewed  lease  a  trust  for  Matthew  Lane  Scanlan, 
he  said  that  this  was  a  trust  upon  another  ground.  Where  a 
trustee  held  a  lease  for  the  benefit  of  a  cestui  que  trust,  and 
made  use  of  the  influence  which  his  situation  enabled  him  to 
exercise  to  get  a  new  lease,  courts  of  equity  had  said  that  he 
should  hold  it  for  the  benefit  of  the  cestui  que  trust;  and  to  such 
a  length  had  this  doctrine  been  carried  that  where  a  trustee 
procured  a  new  lease  where  it  was  perfectly  clear  that  the  lessor 
would  never  have  renewed  for  the  benefit  of  the  cestui  que  trust, 
the  rule  was  still  adhered  to  that  the  trustee  must  hold  it  for  the 
ctitui  que  trust.  But  then  it  was  said  that  he  was  not  a  trustee 
of  the  lease.    Now,  under  the  effect  of  this  covenant  the  moment 

B.R.— VOL.  xrr.  F 
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FiTZGiBBON  he  entered  on  the  lands  he  did  so  to  hold  them  for  the  purpose  of 
SCAXLAN.  paying  out  oi  the  rents  and  profits  the  annuity  of  200Z.  &c.  K 
there  was  anything  beyond  what  was  necessary  for  that  purpose,  it 
remained  in  his  hands  for  the  benefit  of  Matthew  Lane  Scanlan. 
He  was  bound  to  have  given  up  the  possession  when  these  sums 
were  paid,  or  to  have  admitted  that  the  surplus  was  received  by  him 
in  right  of  Scanlan.  In  equity  therefore  he  ought  to  be  held  a 
trustee,  and  to  be  considered  as  having  renewed  for  the  benefit  of 
the  cestui  que  trust.  It  was  doubtful  whether  he  himself  had  not 
f  •270  ]  acknowledged  *that  he  was  a  trustee.  There  was  a  caution  too  in 
the  proceedings  for  the  renewal,  which  afforded  some  reason  to 
believe  that  this  was  not  a  case  where  the  lessor  would  have 
refused  to  renew  for  the  benefit  of  the  cestui  que  trust,  and  at  any 
rate  the  new  lease  must  be  held  for  his  benefit. 

Then  if  he  were  to  be  considered  a  trustee,  it  was  fairly  enough 
objected  that  he  ought  only  to  account  for  the  advantages  which 
he  had  actually  received,  and  some  directions  ought  to  be  given 
to  settle  that  point. 

In  regard  to  the  matter  of  costs,  although  an  appeal  would 
not  be  received  merely  on  the  subject  of  costs,  yet  it  did  not 
follow  but  the  article  of  costs  might  be  taken  into  consideration 
when  there  was  an  appeal  respecting  other  matters.  And  it 
would  be  proper  in  this  case  to  relieve  the  appellant  from  the 
costs  of  that  part  of  the  suit  in  which  he  had  no  concern. 

Lord  Ebdksdalb  concurred  with  the  Chancellor  in  every 
particular. 
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SooTLAKD. — Appeal  fbom  the  Court  of  Session. 
SMITH    AND    Others    v.  GOVERNOR    AND    COM-       '813- 

June  9, 

PANT  OF  THE  BANK  OP  SCOTLAND.f  — 

,    ^         .        _  »  Eldon,  L.C. 

(1  Dow,  App.  Cas.  272—298.)  Loid 

Knowledge  and  concealment  by  a  bank  of  facts  tending  to  a  strong 
suspicion  of  their  agent  being  engaged  in  a  course  of  misconduct,  are        ^ 
releyant  facts  to  be  proved  in  evidence  in  a  proceeding  to  set  aside  a 
secoiity  bond  obtained  by  the  bank  to  cover  the  agent's  default 

The  appellants  had  bound  themselves  in  a  bond  of  cautionry 
(suretyship)  to  the  Bank  of  Scotland,  for  one  Paterson,  the  Bank 
agent  at  Thurso.  Paterson  having  mismanaged  the  affairs  of 
the  Bank,  and  become  bankrupt,  the  respondents  proceeded  to 
enforce  the  bond.  The  appellants  resisted  payment,  presented  a 
bill  of  suspension  against  a  threatened  charge,  and  raised  an 
action  of  reduction  of  the  bond,  [on  the  ground  of  fraud  ;  and 
also  on  certain  groimds  of  informality  in  the  execution  of  the 
bond. 

The  Court  below  had  pronounced  in  favour  of  the  respondent 
in  both  proceedings.] 

The  fraud  alleged  by  the  appellants  consisted  in  this,  that  at  [  273 
the  time  the  Bank  Company  took  the  bond  in  question,  they 
were  aware  of,  or  had  strong  reason  to  suspect,  the  misconduct 
and  insolvency  of  Paterson.  The  circumstances  which  the 
appellants  offered  to  prove,  (but  of  which  the  proof  was  rejected 
by  the  Court  below),  in  order  to  make  out  this  proposition  were 
chiefly  these : — 

Ist,  That  an  officer  of  the  Bank  having  been  suddenly  sent  to 
Thurso,  in  September,  1803,  for  the  purpose  of  inspecting  the 
Bank  transactions,  was  for  four  days  baffled  in  his  attempts  to 
be  permitted  to  examine  Mr.  Paterson's  accounts,  during  which 
time  Paterson  was  borrowing  money,  &c.,  &c.,  in  order  to  make 
a  show  of  regularity,  and  that  in  point  of  fact,  a  suspicion  of  the 
truth  was  at  that  time  conveyed  to  the  Bank.  The  respondents 
were  called  upon  in  the  Court  below,  to  produce  a  *report  which       [  ♦274  1 

t  ated  and  foUowed  in  judgment      666,  672,  41  L.  J.  a  B.  293,  27  L. 
of  the  Ck>urt  of  aaeen*s  Bench  in      T.  231.— B.  C. 
PhOlipB  V.  Faxall  (1872)  L.  E.  7  Q.  B. 
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Smith      was  transmitted  to  them  on  that  occasion  by  their  officer,  but 

Bank  of     they  refused. 

Scotland.  2nd,  The  reason  alleged  by  the  Bank  for  their  requiring  addi- 
tional security  was,  the  increase  of  their  business  at  Thurso ;  the 
appellants  offered  to  prove  that  their  business  had  decreased 
there,  and  was  decreasing,  and  that  this  must  have  been  known 
to  the  Bank. 

8rd,  The  extreme  and  unusual  anxiety  to  have  the  bond 
executed  with  dispatch,  which  appeared  in  the  Bank  Secretary's 
letters,  and  the  surprise  expressed  among  their  people  that 
Paterson  had  procured  sureties,  one  of  them  having  said  that  he 
would  as  soon  have  expected  that  Paris  should  be  transported  to 
Edinburgh.  In  regard  to  the  non-delivery,  the  bond  was  at  first 
sent  to  the  Bank  in  June,  1804,  but  was  returned  again  to 
Paterson,  to  get  it  properly  executed ;  so  that  this  (according  to 
the  appellants)  was  no  delivery.  The  letter  in  which  the  bond 
was  last  sent  to  the  Bank  was  of  11th  July,  1804,  but-  the  appel- 
lants offered  to  prove  that  it  was  not  actually  dispatched  till 
after  Paterson  had  been  suspended  from  his  office  on  the  13th, 
when  the  whole  transaction  must  be  considered  as  stopped,  and 
never  finally  concluded,  so  that  no  proper  legal  delivery  could 
have  taken  place,  and  the  instrument  was,  consequently,  by  the 
law  of  Scotland,  a  nullity. 

[  290  ]  [After  argument :  ] 

Eldon,  L.C,  stated  the  form  of  the  proceeding  in  the  Court 
below,  and  then  observed  that  the  grounds  of  these  proceedings 
by  suspension  and  reduction  were  several;  and  among  these 
frauds  was  one,  though  that  expression  appeared  to  be  con- 
sidered as  rather  too  harsh,  and  it  was  sometimes  called,  a 
concealment  of  material  circumstances.  A  difference  of  opinion 
appeared  to  have  prevailed  among  the  Judges. 
The  1st  question  was,  whether  the  instrument  had  been  well 

[  •291  ]  executed.  2nd,  "Whether,  if  well  executed,  *it  had  been  properly 
delivered.  3rd,  Whether,  if  the  instrument  could  be  impeached 
on  neither  of  these  grounds,  the  cautioners  (sureties),  ought  to 
be  allowed  a  proof  of  certain  facts  and  circumstances  which  if 
proved,  they  contended,  would  afford  ail  equitable  ground  of  relief. 
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[After  considering  the  question  of  the  vaUdity  of  the  bond  in 
pomt  of  form,] 

The  next  question  related  to  the  materiality  and  effect  of  the 
circumstances,  offered  to  be  given  in  evidence  in  regard  to  this 
bond.  If  an  agent  had  been  guilty  of  embezzlement,  or  other 
improper  conduct  unknown  to  his  employer,  the  cautioner 
would  be  liable.  But  if  a  man  found  that  his  agent  had 
betrayed  his  trust,  that  he  owed  him  a  sum  of  money,  or  that  it 
was  likely  he  was  in  his  debt ;  if  under  such  circumstances,  he 
required  sureties  for  his  fidelity,  holding  him  out  as  a  trusc- 
worthy  person,  knowing,  or  having  ground  to  believe,  that  he 
was  not  so ;  then  it  was  agreeable  to  the  doctrines  of  equity,  at 
least  in  England,  that  no  one  should  be  permitted  to  take 
advantage  of  such  conduct,  even  with  a  view  to  security  against 
future  transactions  of  the  agent.  The  cautioners  here  said, 
that  they  were  taught  by  the  Bank  to  believe  thai  Paterson 
was  a  good  man,  when  the  Bank  knew,  or  had  reason  to  believe, 
that  he  was  not  so,  and  they  offered  to  prove,  that  the  Bank 
did,  at  the  time  of  requiring  this  additional  security,  know  of 
Paterson's  misconduct,  or  had  good  reason  to  believe  that  he  had 
Dusconducted  himself.  Now  he  understood  the  Court  of  Session 
to  say,  that  though  they  proved  all  this  they  proved  nothing. 

The  letter,  they  alleged,  requiring  additional  security,  was 
written  in  December,  1803.  Marshall,  one  of  the  Bank  in- 
spectors, had  been  at  Thurso  in  the  September  preceding,  and 
they  said,  that  he  had  to  wait  four  days  before  Paterson  would 
state  his  accounts,  though  he  (Paterson)  ought  to  have  been 
prepared  to  do  so  at  a  moment's  warning.  Marshall  had,  as 
they  alleged,  made  a  report  at  the  *time  to  the  Bank,  and  they 
called  upon  the  Bank  to  produce  that  report.  They  had  not  the 
power  in  Scotland  to  compel  a  discovery,  as  in  our  courts  of 
equity ;  but  if  it  could  be  shown  that  Paterson  had  been  guilty 
of  such  a  gross  breach  of  duty,  as  to  ba£3e  the  Bank  inspector 
for  four  days,  till  he  could  fabricate  an  account,  and  that  the 
Bank  was  apprised  of  that  circumstance,  though  the  cautioners 
eould  not  compel  the  production  of  the  report,  they  might 
examine  Marshall  as  a  witness,  and  if  he  stated  that  he  had 
made  such  discoveries  to  the  Bank,  in  regard  to  Paterson  and 
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his  affairs,  as  put  the  Bank  in  mala  fide  with  respect  to  the 
cautioners,  that  would  surely  be  very  material  evidence  in  the 
cause. 

The  reason  alleged  by  the  Bank  for  requiring  the  additional 
security  was,  that  the  business  at  Thurso  had  increased.  Now 
the  cautioners  affirmed,  that  it  had  not  increased,  and  that  the 
ostensible  ground  on  which  the  Bank  demanded  the  additional 
security  was  contrary  to  the  fact;  and  they  offered  to  prove, 
that  the  state  of  the  business  was  such,  that  5,0002.,  the  amount 
of  the  former  security,  was  fully  sufficient  to  cover  it.  And  they 
alleged,  that  the  additional  bond  was,  therefore,  really  intended 
as  a  security,  not  against  future  misconduct,  but  for  the  pay- 
ment of  a  debt  known  by  the  Bank  to  have  been  previously 
incurred.  And  though  the  bond  should  be  considered  as  having^ 
been  given  to  protect  the  Bank,  partly  against  past  transactions, 
as  well  as  future  ;  yet,  if  the  Bank  applied  it  solely  to  the  past, 
and  immediately  dismissed  the  agent,  so  as  to  prevent  any 
possibility  of  its  being  applicable  to  the  future,  then  that  was  a 
fact  to  be  given  in  evidence  *in  attempting  to  show  that  the  real 
intent  of  the  Bank  was  to  procure  security  for  the  payment  of  a 
debt  already  known  to  them  to  exist,  but  concealed  from  the 
cautioners. 

Much  had  been  attempted  to  be  made  of  the  circumstance  of 
the  Bank  sending  Sim,  another  of  their  agents,  by  stealth, 
as  it  had  been  alleged,  to  Thurso.  This  was  a  circumstance  to 
be  looked  after,  though  at  present  it  did  not  appear  to  be  very 
material.  But  if  Sim  had  communicated  any  important  infor- 
mation to  the  Bank  on  the  subject,  he  might  be  examined  as  a 
witness. 

Another  fact  was  stated,  viz.  that  when  the  same  persons  con- 
nected with  the  Bank  heard  that  Paterson  had  provided  the 
desired  security,  one  of  them  exclaimed,  that  he  would  as  soon 
have  expected  that  Paris  should  come  to  Edinburgh,  as  that 
Paterson  had  got  security*  Why  then,  this  was  evidbnce  to  show 
that  it  was  at  least  known  to  persons  about  the  Bank,  that 
Paterson's  situation  had  been  such,  that  no  prudent  man,  if  he 
had  known  it,  would  have  become  security  for  him;  and  this 
was  a  material  circumstance  for  a  court  of  equity  to  consider. 
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One  case,  similar  to  the  present,  had  come  before  himself  Smith 
(Malthy's  case).  A  clerk  to  the  Fishmongers'  Company  had  in-  bj^>^k  of 
curred  a  considerable  debt.  The  deficit  had  been  increasing  from  Scotland. 
year  to  year,  and  was  at  length  carried  beyond  what  the  Com- 
pany were  likely  to  recover.  They  demanded  additional  security, 
which  he  procured.  The  case  had  come  before  him  only  upon 
motion,  but  he  had  thought  a  good  deal  upon  it,  and  the  light  in 
which  it  appeared  to  him  was  this : — if  he  knew  himself  to  be 
cheated  by  an  agent,  and  concealing  that  fact,  ^applied  for  [  *295  ] 
security  in  such  a  manner,  and  under  such  circumstances,  as 
held  him  out  to  others  as  one  whom  he  considered  as  a  trust- 
worthy person,  and  any  one,  acting  under  the  impression  that 
the  agent  was  so  considered  by  his  employer,  had  become  bound 
for  him ;  it  appeared  to  him  that  he  could  not  conscientiously 
hold  that  security.  He  was  then  of  opinion  that  the  Fish- 
mongers' Company  could  not  hold  their  security.  He  did  not 
know  what  had  become  of  the  case  afterwards,  but  he  believed 
that  his  opinion  was  submitted  to,  and  that  no  further  proceed- 
ings were  had.  He  had  since  reconsidered  the  matter,  and  still 
retained  his  former  opinion,  and  would  act  upon  it  judicially,  if 
occasion  offered.  He  therefore  thought,  that  an  opportunity 
ought  to  be  afforded  to  these  cautioners,  to  prove  the  facts  which 
they  alleged,  and  offered  to  substantiate  by  evidence. 

Lord  BBDESDAiiB : 

The  material  questions,  as  he  with  difficulty  collected  them 
from  the  confusion  of  the  pleadings  in  the  case,  appeared  to  be 
these ; — 1st,  The  validity  of  the  instrument  in  respect  of  execu- 
tion and  delivery.  2nd,  The  construction  of  the  instrument. 
3rd,  The  effect  of  the  particular  circumstances  under  which  the 
bond  was  given  and  taken. 


With  respect  to  the  third  question,  a  case  though  not  exactly      [  296  ] 
similar  to  the  present,  yet  bearing  a  considerable  resemblance  to 
it,  had  come  before  him  in  Ireland.     A  Banking  Company  at 
Dublin  had  trusted  their  clerk  too  far,  and  had  not  called  him  to 
account  in  the  ordinary  regular  manner.     He  became  indebted 
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Smith       to  them  in  a  large  Bum,  which  he  was  unable  to  pay,  and  they 

Bank  of      called  upon  his  sureties.    When  the  case  came  before  him,  the 

Scotland,    g^j-eties  contended,  that  the  Bank  had  not  acted  fairly  by  them, 

,     in  not  calling  upon  the  clerk  to  account  in  the  ordinary  regular 

manner,  which  if  they  had  done,  the  deficit  would  have  been 

much  smaller,  and  perhaps  the  misconduct  would  never  have 

occurred.    He  remarked  at  that  time,  that  the  principal  ought 

to  call  upon  the  agent  to  account  in  the  ordinary  regular  course 

of  business  ;  and  that  it  certainly  was  not  acting  altogether  fairly 

by  the  surety,   to  be  negligent  in  this  respect.    One  of  the 

partners  of  the  Bank  was  in  Court  at  the  time, .  and  was  so 

strongly  impressed  with  the  view  which  had  been  taken  of  the 

case,  that  he  acknowledged  it  was  not  dealing  fairly  by  the 

surety,  and  so  the  matter  ended,   without  any  decision.    He 

mentioned  this  merely  to  show,  that  the  surety  had  a  right  to 

[  ♦297  ]       expect  from  *the  principal,  that  there  should  be  no  negligence 

on  his  part ;  and  that  he  should  not  trust  the  agent  beyond  the 

ordinary  bounds  of  prudence. 

If  then  Paterson  was  the  agent  of  the  Bank  in  taking  the  bond, 
it  remained  to  consider  the  circumstances  under  which  it  was 
given,  and  certainly  those  stated  by  the  noble  Lord  (Eldon) 
were  highly  important  and  material.  If  a  person  had  some 
doubts  as  to  the  circumstances  of  his  agent,  and  therefore 
required  fresh  sureties,  stating  his  doubts  at  the  same  time  to 
these  sureties,  they  would  have  no  right  then  to  complain, 
though  called  upon  to  pay  to  the  amount  of  their  engagement. 
But  if  he  suggested  no  doubt,  but,  on  the  contrary,  required 
additional  security  upon  an  alleged  increase  of  business,  solely 
concealing  his  doubts  as  to  the  misconduct  of  the  agent,  this  was 
a  species  of  proceeding  which  placed  the  person  adopting  it  in 
mala  Jide  in  regard  to  the  surety.  If  then  it  could  be  proved 
that  the  Bank  knew  that  Paterson  was  .not  trustworthy,  or  had 
good  reason  to  believe  so,  and  did  not  inform  the  sureties  of 
their  knowledge  or  suspicions  on  that  head,  but  required  security 
upon  a  ground  which  could  not  lead  the  proposed  sureties  to 
suspect  that  anything  was  wrong,  and  that  ground  too  could  be 
proved  to  have  had  no  existence  in  fact,  all  these  circumstances 
would  unquestionably  be  material  evidence;    and  he  therefore 
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concurred  in  the  opinion  expressed  by  the  noble  Lord  on  the 
woolsack. 

[The  case  was  accordingly  remitted  to  the  Court  of  Session 
with  instructions  to  reconsider  the  question  as  to  the  validity  of 
the  bond  in  point  of  form ;  and,  if  valid,  to  allow  the  appellants  a 
proof  of  the  circumstances  alleged,  as  ground  for  reducing  the 
bond  as  unduly  obtained.] 


THOMSON    V.    BEALK 

(1  Dow,  299—316.) 
[JuDOMBNT  of  King's  Bench  in  Beale  v.  Thompson,  7  R.  E.  625, 
(4  East,  546,  1  Smith,  144)  affirmed.] 


SiirrH 

r. 

Bank  of 

Soot  LAND. 


Scotland. — Appeal  from  the  Court  of  Session. 
WATSON  AND  Others  v.  CLAKK. 

(1  Dow,  App.  Caa.  336—349.) 

An  old  ship,  insured  '*  at  and  from  Honduras  to  London,*'  sails  on 
her  Toj-age,  and,  in  a  few  days  after,  without  adequate  cause,  becomes 
so  leaky  as  to  compel  the  master  to  return.  She  strikes  on  a  reef  of 
rocks,  and  is  lost.  The  House  drew  the  inference  of  fact  that  she  was 
not  seaworthy  at  the  commencement  of  the  risk.f  If  a  ship  is  sea- 
worthy at  the  commencement  of  the  voyage,  though  she  becomes 
otherwise  only  one  hour  after,  tho  warranty  is  complied  with,  and  the 
nnderwriter  is  liable.    Per  Lord  Eldon,  L.C. 

Tms  was  an  action  on  a  policy  of  insurance  upon  the  cargo  of 
the  ship  Midsummer  Blossom,  of  which  the  respondent  was  owner. 
The  vessel  was  lost  in  November,  1801,  on  a  voyage  from  Belize 
river,  in  Honduras,  to  London ;  and  the  question  was,  Whether 
the  ship  was  or  was  not  ''  sea- worthy  "  at  the  time  when  she 
undertook  to  perform  the  voyage  *homeward  ?  The  risk  insured 
by  the  appellants  (underwriters)  was,  "at  and  from  Honduras 
to  London." 


That  the  ground  of  the  decision 
of  the  House  was  not  a  presumption 
of  law  bat  an  inference  drawn  by 
^  Court  as  judges  of  the  facts,  is 
(^estlj  pointed  out  by  the  judgments 


of  the  Court  of  Appeal  in  Pickup 
V.  Thames  Ac.  Ins.  Co.  (1878) 
3  Q.  B.  Div.  594,  47  L.  J.  Q.  B.  749, 
39  L.  T.  341.— E.  C. 


1818. 
May  12. 

Eldon,  L.C. 

Lord 
Bedesoale. 

[336 
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Watson  The  underwriters  having  refused  to  settle  the  loss,  the  owner 
Clabk.  raised  an  action  against  them  in  the  Admiralty  Court ;  and  after 
a  variety  of  proceedings,  and  the  production  of  several  documents 
in  regard  to  the  state  of  the  ship  at  different  times,  the  Judge 
Admiral  pronounced  in  favour  of  the  underwriters,  "  Finding 
that  the  ship  or  vessel  in  question,  the  Midsummer  Blossom,  was 
not  seaworthy  when  she  sailed  from  Honduras  on  the  voyage 
insured,  and  that  therefore  the  policy  was  null  and  void,  &c., 
&c."  This  judgment  having  been  brought  under  review  of  the 
Court  of  Session,  in  the  form  of  an  action  of  reduction,  the  Lord 
Ordinary  appointed  a  special  condescendance  of  the  reasons  of 
reduction  to  be  given  in.  This  having  been  accordingly  done, 
he  pronounced  an  interlocutor  in  favour  of  the  owner,  **  being 
of  opinion  that  there  was  no  evidence,  express  or  presumptive, 
that  the  vessel  in  question  was  not  sea- worthy  at  the  commence- 
ment of  the  risk."  The  underwriters  reclaimed  to  the  whole 
Court ;  but  the  Court  adhered  to  the  Lord  Ordinary's  interlocutor, 
and  thereupon  the  underwriters  appealed. 

[The   facts  proved  in  the  case  sufficiently  appear  from  the 
judgments.] 

[  344  ]  Eldon,  L.G.  held  it  to  be  a  clear  and  established  principle, 

that  if  a  ship  was  sea-worthy  at  the  commencement  of  the 
voyage,  though  she  became  otherwise  only  one  hour  after,  still 
the  warranty  was  complied  with,  and  the  underwriter  was 
liable.  But  when  the  inability  of  the  ship  to  perform  the 
voyage  became  evident  in  a  short  time  from  the  commencement 
of  the  risk,  the  presumption  was,  that  it  was  from  causes  exist- 
ing before  her  setting  sail  on  her  intended  voyage,  and  that  the 
ship  was  then  "  not  seaworthy ;  "  and  the  onus  probaiidi,  in  such 
a  case,  rested  with  the  assured,  to  show  that  the  inabiUty  arose 
from  causes  subsequent  to  the  commencement  of  the  voyage. 
He  did  not  think  himself  justified  in  considering  the  mere  age  of 
the  ship,  which  was  thirty-five  years,  as  a  sufficient  ground  of 
tself  for  the  conclusion  that  she  was  not  sea-worthy ;  but  surely 
this  was  a  circumstance  of  some  weight  in  the  evidence.  The 
vessel,  too,  before  she  sailed,  made  twelve  inches  of  water  in 
twenty-four  hours ;  but  this  was  a  circumstance  which  in  itself 
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was  stated  in  evidence  by  Captain  Bains  to  be  of  no  great  im-  Watsox 
portance ;  and  he  (Bains)  had  said  that  he  would  not  hesitate  to  clabk. 
take  up  a  ship  for  government  service  that  made  no  more  water 
in  the  *tw«ity-four  hours.  It  was,  however,  to  be  considered,  C  *3^'*  3 
that  this  might  be  more  or  less  material,  according  to  the  age  of 
the  ship.  The  fact  of  a  ship  of  thirty-five  years  of  age  making 
twelve  inches  water  in  twenty-four  hours  was  unquestionably  to 
be  viewed  in  a  different  light  from  a  new  one  making  the  same 
quantity  of  water  in  the  same  time.  In  the  latter  case,  it  might 
be  no  evidence  at  all  of  inability ;  in  the  former  case,  in  con- 
nection with  other  suspicious  circumstances,  it  undoubtedly 
might  be  very  material  evidence.  Then  their  Lordships  would 
consider  the  protest  of  the  captain,  from  which  it  appeared,  that 
in  two  days  from  the  time  of  her  sailing  she  made  ten  inches  of 
water  in  one  hour,  without  any  adequate  cause  alleged  for  it,  or 
any  cause,  except  fresh  gales  and  squally  weather.  Now,  though 
he  did  not  pretend  to  much  skill  in  nautical  matters,  yet  he  had 
been  in  a  situation  where  he  had  an  opportunity  of  hearing  more 
of  the  conversation  of  seamen  than  perhaps  any  Judge  on  the 
bench,  and  if  he  were  on  board  a  collier,  he  should  not  be  much 
afraid  though  he  heard  the  seamen  talking  of  fresh  gales  and 
squally  weather.  It  was  then  discovered  that  the  ship  was  unfit 
to  perform  the  voyage,  and  an  attempt  was  made  to  find  out  the 
leak,  but  the  result  of  this  attempt  was  not  stated.  If  their 
Lordships  could  find  out  any  adequate  cause  of  this  inability 
to  perform  the  voyage,  arising  after  the  vessel  sailed,  then  she 
might  have  been  sea- worthy;  but  if  they  could  not,  then  the 
presumption  was,  that  she  had  not  been  sea- worthy  at  the  time 
of  setting  sail ;  and  it  signified  nothing  as  to  this  case,  whether 
the  vessel,  after  the  inability  *had  been  discovered,  was  injured  [  *3-iG  ] 
by  striking  upon  a  reef  of  rocks,  or  in  any  other  way.  Then  it 
went  on  to  state  the  return  to  Belize  river,  and  that  the  vessel 
made  upwards  of  forty  inches  water  in  an  hour,  and  that  too 
during  steady  breezes  and  clear  weather ;  and  that  the  ship  could 
be  kept  afloat,  even  by  pumping,  no  longer  than  three  or  four  days. 
His  Lordship  then  observed  [as  the  effect  of  a  letter  from  the  cap- 
tain to  the  owner  and  of  the  protest]  that  no  cause  was  alleged 
for  the  state  of  the  vessel,  except  the  nature  of  the  weather. 
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avatsos  The  affidavit  of  the  captain  stated,  that  the  loss  did  not 
Clark.  happen  in  consequence  of  any  damage  done  by  lightning,  but 
that  the  ship,  in  the  thickness  of  the  weather,  when  returning, 
struck  on  a  reef  of  rocks.  Be  it  so ;  but  if  it  was  meant  to  infer 
from  it,  that  this  was  the  cause  of  the  inability  to  perform  the 
voyage,  which  inability  had  been  before  admitted  when  the  bow- 
sprit of  the  vessel  was  turned  round  towards  Belize  river,  it  was 
an  inference  of  a  fact  which  was  physically  impossible. 

The  true  question  was.  Whether  any  circumstances  which 
happened  between  her  sailing  from  Honduras  Bay  and  her 
return  to  Belize  could  be  fairly  considered  as  accounting  suflS- 
ciently  for  the  non-sea-worthiness  of  the  ship?  This  was 
putting  it  perhaps  too  strongly.  The  question  was.  Whether 
their  Lordships  could  say  that  the  vessel  had  been  reduced  to 
such  a  state  as  that  described,  by  such  causes  as  were  alleged  for 
it  ?  He  had  considered  the  case  with  rather  a  jealousy  of  the 
[  *347  ]  underwriters,  *and  yet  he  could  not  but  think  that  the  vessel  was 
not  sea-worthy  at  the  commencement  of  the  voyage.  The  case 
which  the  respondent  himself  stated  in  his  own  favour  required 
an  answer;  and  surely,  under  these  circumstances,  the  pre- 
sumption was  such  as  to  throw  the  onus  probandi  upon  the 
assured.  This  was  a  case,  then,  in  which  it  appeared  to  him, 
on  the  whole,  that  want  of  sea- worthiness  was  sufficiently  proved. 
He  could  not  agree  with  Lord  Meadowbank,  that  there  was  no 
evidence,  express  or  presumptive,  of  a  want  of  sea- worthiness 
at  the  time  of  commencing  the  voyage.  He  thought  there  was 
very  strong  presumptive  evidence  of  it.  He  should  propose, 
therefore,  to  reverse  the  decision  of  the  Court  of  Session,  and  to 
say,  with  the  Judge  Admiral,  that  the  vessel  was  not  sea- worthy 
at  the  time  of  the  commencement  of  the  voyage,  and  that  the 
policy  was  null  and  void.  Then,  as  to  the  question  of  sending 
this  back  aga.ii  to  the  Court  of  Session,  if  the  justice  of  the  case 
had  required  t,  that  must  be  done.  But  their  Lordships  would 
be  cautious  how  they  sent  back  again  a  case  which  had  been 
disposed  of  there  in  1802  or  1808,  and  was  heard  here  in  1813. 
Considering  the  bias  which  the  captain  must  have,  even  in  the 
first  representation  of  the  case,  when  it  was  necessary  for  him  to 
justify  his  own  conduct,  it  would  be  dangerous  to  send  this  back 
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again  for  freah  evidence,  after  it  was  discovered  where  the  shoe      Watson 

pinched.    Such  a  step  would,  upon  general  principles,  be  too       clabk. 

mischievous  for  their  Lordships  to  listen  to  such  a  proposition  in 

the  present  case.     His  noble  friend  near  him,  *(Redesdalb,)  who       [  *^^^  ] 

had  presided  in  the  Irish  Court  of  Chancery  with  so  much  credit 

to  himself  and  advantage  to  his  country,  and  who,  in  addition  to 

his  knowledge  of  equity,  was  as  good  a  common  lawyer  as  any 

in  the  kingdom,  he  was  happy  to  find,  agreed  with  him  in  this 

opinion. 

LoBD  Bedesdale: 

He  had  always  understood  it  to  be  a  clear  and  distinct  rule  of 
law,  that  if  a  vessel,  in  a  short  time  after  leaving  the  port  where 
the  voyage  commenced,  was  obliged  to  return,  the  presumption 
was,  that  she  had  not  been  sea-worthy  when  the  voyage  began, 
and  that  the  onus  probandi  was,  in  such  a  case,  thrown  on  the 
assured.  The  Court  below  appeared  to  have  proceeded  upon  a 
diflferent  principle.  This  vessel,  without  any  apparent  cause  of 
injury  subsequent  to  her  leaving  port,  was  obliged  to  put  back, 
bemg  incapable  of  proceeding  on  her  voyage.  There  was  not 
only  presumptive,  but  direct  evidence  that  she  was  not  sea- 
worthy; for  if,  upon  the  statement  of  facts,  it  appeared  that 
there  was  neither  bad  weather  nor  any  thing  else  to  injure  the 
vessel  after  her  leaving  port,  and  yet  it  was  found  that  she  was  in 
a  bad  condition,  and  continued  increasing  in  that  badness,  then 
it  was  clear  that  she  could  not  have  been  sea-worthy  when  the 
voyage  commenced.  The  principle  upon  which  his  opinion  was 
founded  was  distinctly  recognized  in  the  books  and  cases. 

[By  their  formal  judgment,  the  Lords  found  that  the  ship  was 
not  sea- worthy  when  she  sailed  on  the  voyage  insured,  and  dis- 
missed the  action  without  prejudice  to  any  claim  for  return  of 
premium  which  the  respondents  might  have  had  at  the  com- 
mencement of  the  action. 

A  similar  judgment  was  pronounced  in  another  appeal, 
arising  from  an  insurance  on  the  ship,  in  which  the  question 
was  the  same.] 
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Scotland. — ^Appbal  from  the  Court  of  Session. 
1S13.  BEOWN  AND  Others  v.  SMITH  and   Others. 

•^^2-  (1  Dow,  App.  Cae.  349—360.) 

Eldon,  L.C.  s}jip  insured  **  at  and  from  Liverpool  to  the  coast  of  Africa,  &c.  and 

[  349  ]  from  thence  to  the  West  Indies  and  America."     On  her  arrival  on  the 

coast,  the  crew  mutiny,  and  resolve  to  carry  the  ship  to  an  enemy's 
port ;  but,  not  being  able  to  navigate  the  vessel,  this  is  entrusted  to  the 
boatswain,  who,  instead  of  making  for  Cayenne,  as  the  crew  imagined, 
steered  for  Barbados,  where  the  ringleaders  were  seized,  and  some 
executed.  Government  agent  takes  possession  of  the  ship,  and  sells 
her,  and  her  outward  cargo  and  stores,  for  the  benefit  of  all  concerned. 
Decided,  that,  under  these  circumstances,  the  assured  were  entitled  to 
abandon,  and  recover  as  for  a  total  loss. 

I  350 1  This  was  a  question  of  insurance  on  the  ship  and  cargo  of  The 

.  Friendship,  employed  in  a  voyage  to  Africa  in  the  slave-trade. 
The  insurance  was  in  the  names  of  the  appellants,  and  all  others 
concerned,  '*  at  and  from  Liverpool  to  the  coast  of  Africa,  during 
the  stay  and  trade  at  any  ports  and  places  there,  and  from 
thence  to  the  port  and  ports  of  discharge,  sale,  and  final  destina- 
tion, in  the  British  or  foreign  West  Indies  and  America,"  upon 
any  kind  of  goods  and  merchandizes ;  and  also  upon  ''th^  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  other 
furniture,  of  and  in  the  good  ship  or  vessel  called  The  Friendship^ 
beginning  the  adventure  upon  the  said  goods  and  merchandizes 
from  the  loading  thereof  at  Liverpool,  and  to  continue  on  the 
ship,  &c.  until  moored  at  anchor  twenty-four  hours ;  and  on  the 
goods  and  merchandizes  till  discharged  and  safely  landed." 

The  perils  insured  were  the  common  ones,  including  "  barratry 
of  the  masters  and  mariners,  and  all  other  perils,  losses,  and 
misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes,  and  ship,  &c.  or  any 
part  thereof." 

The  Friendship,  in  prosecution  of  the  voyage  for  which  she  was 

insured,  sailed  from  Liverpool  the  9th  August,  1801,  under  the 

[  •asi  ]      command  of  William  *Beami8h  Lane,  and  arrived  off  the  coast 

of  Africa,  in  Majumbo  Bay,   on  the   6th   October  thereafter. 

Soon  after  her  arrival,  and  before  any  slaves  were  taken  in,  the 
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crew  mutinied,  and  resolved  to  carry  the  ship  into  an  enemy's       Bbown 

P^^*  Smith. 

On  the  sixth  day  after  the  vessel  had  anchored,  it  being  neces- 
sary for  the  Master  to  go  on  shore,  he  landed  from  one  of  the 
boats,  and  directed  the  boatmen  to  wait  his  return  on  the  beach ; 
bat  no  sooner  had  the  master  turned  his  back,  than,  disobeying 
the  orders  given  by  him,  they  sailed  to  the  vessel,  to  put  her 
under  the  command^of  the  mutinous  party.  In  the  middle  of 
the  night,  that  part  of  the  crew  who  were  not  in  the  conspiracy 
were  disturbed  by  the  sound  of  musquetry  on  deck ;  and  on 
coming  up  they  discovered  that  the  second  mate,  who  had  been 
on  watch  at  the  time,  was  shot  by  the  mutineers.  The  other 
two  mates  were  roughly  handled.  The  mutinous  part  of  the 
crew  soon  acquired  the  undisputed  command  of  the  vessel,  and 
having  cut  the  cable,  they  set  sail,  with  the  avowed  intention  of 
proceeding  to  an  enemy's  port. 

A  short  time  after  the  mutiny  broke  out,  the  first  mate,  third 
mate,  and  five  of  the  sailors  who  would  not  join  in  the  piratical 
scheme  that  had  been  formed,  were  permitted  to  go  on  shore  in 
the  whale-boat,  and  they  carried  along  with  them  a  very  con- 
siderable quantity  of  the  ship's  stores  and  provisions  :  others  of 
the  seamen  who  were  desirous  of  joining  this  party  were  refused 
l)ermission,  as  their  assistance,  it  was  thought,  would  be  neces- 
sary in  the  course  of  the  future  voyage.  On  the  appearance  of 
the  whale-boat  in  the  ofi&ng,  the  master  ^proceeded  in  a  canoe  [  *3'>2  ] 
to  meet  it,  and  was  then  informed  of  what  had  happened ;  and 
the  seven  men  who  had  been  allowed  to  quit  the  vessel  in  the 
whale-boat  became  his  companions  in  a  voyage  in  quest  of  the 
ship. 

The  mutinous  crew  determined  to  sail  for  Cayenne,  but  none 
of  them  being  able  to  navigate  the  ship,  they  were  obliged  to 
apply  for  assistance  to  the  boatswain,  Mr.  Sherborne,  to  whom, 
on  this  account,  they  had  refused  permission  to  land.  The  boat- 
swam,  with  pretended  readiness,  undertook  the  task,  appearing 
to  favour  the  views  of  the  crew ;  but  secretly  determined,  with 
the  co-operation  of  one  or  two  whom  he  could  trust,  to  steer  a 
different  course,  and  accordingly  conducted  the  vessel  to  Bar- 
liodoes,  where  she  was  boarded  and  taken  possession  of  by  a  ship 
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Brown      of  war.     The  mutineers  were  put  in  irons,  and  some  of  the  ring- 
Smith.      leaders  tried  and  executed. 

The  Government  agent  at  Barbadoes  took  charge  of  the  ship  ; 
and,  in  the  absence  of  the  master,  and  without  waiting  for  orders 
from  this  country,  he  found  it  necessary  to  dispose  of  the  whole 
of  the  cargo  and  stores  that  still  remained  in  the  ship  on  her 
arrival  at  Barbadoes. 

The  captain  and  his  followers,  in  the  mean  time  sailed  in  the 
boat  for  St.  Thomas's  where  he  supposed  the  ship  might  touch  ; 
from  thence  he  went  to  Demarara,  and  then  to  Barbadoes, 
where  he  found  the  ship,  with  nothing  but  the  hull  and  rigging 
remaining. 

The  Government  ag^nt,  before  he  disposed  of  the  ship,  wrote 
r  ♦sss  ]  to  the  appellants  a  letter  containing  *this  passage :  "  I  observe,  in 
your  instructions  to  Captain  Lane,  that,  after  selling  the  cargo  of 
negroes,  if  he  could  obtain  2,000Z.  sterling  for  the  ship,  he  was  to 
do  so  :  and  did  I  not  conclude  that  the  vessel  and  cargo  were  in- 
sured, I  should  buy  her  on  your  account,  and  load  her  to  you  ; 
but  on  considering  the  voyage  is  broken  up,  and  peace  having 
taken  place,  which  will  reduce  the  price  of  shipping,  I  think  it 
will  be  more  advisable  to  sell  every  thing,  and  remit  you  the  net 
proceeds,  with  the  proper  documents  for  recovery  from  the 
underwriters."  On  the  2nd  day  of  March,  1802,  he  again  wrote 
the  appellants : — *'  I  am  very  anxiously  waiting  to  hear  from 
you,  as  should  it  be  your  wish  to  purchase  in  the  ship  The 
Friendship,  (should  she  sell  very  cheap  and  below  your  limits 
considerably  of  2,000Z.)  I  would  do  so,  and  obtain  for  her  a  load 
home ;  but  should  that  not  be  the  case,  she  shall  be  sold,  and 
the  affairs  closed  immediately." 

Captain  Lane,  the  master  of  the  vessel,  after  his  arrival  at 
Barbadoes,  wrote  to  the  appellants,  and  the  following  passage 
occurred  in  his  letter: — **I  found,  upon  my  arrival  here,  the 
cargo  had  been  disposed  of  by  Mr.  Maxwell,  being  the  King's 
agent  here.  He  informed  me  he  had  not  disposed  of  the  ship 
until  your  answer  to  him  respecting  your  wish  to  buy  the  ship, 
(which  he  said  he  daily  expected),  in  which  case  he  would 
immediately  load  her  for  Liverpool ;  and  as  he  had  seen  your 
orders,  desiring  I  would  sell  the  vessel  for  2,0(X)Z.,  and  that  he 
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had  every  reason  to  believe  she  would  go  *off  for  much  less  than  bbown 
the  value  you  set  upon  her,  he  thought  it  proper  to  consult  smith. 
you,"  &c.  [  '354  ] 

In  answer  to  Mr.  Maxwell's  letter  of  6th  December,  1801,  the 
appellants  wrote  in  the  following  terms: — "We  are  duly 
favoured  with  yours  of  the  6th  of  December,  informing  us  of  the 
melancholy  fate  of  the  ship  Friendship.  We  are,  however,  glad 
the  business  has  got  into  your  hands ;  and  as  the  time  is  par- 
ticularly hazardous  with  regard  to  the  stabiUty  of  the  under- 
writers, as  they  are  winding  up  their  accounts,  and  several  are 
expected  to  be  found  wanting,  therefore  we  must  earnestly 
request  you  will  hand  us  immediately  the  sales,  and  a  remittance 
for  the  proceeds  of  the  ship  and  cargo,  without  which  we  can 
make  no  settlement  with  them.  You  see,  therefore,  how  pre- 
cariously we  are  situated  in  this  unfortunate  affair,  and  that  dis- 
patch in  the  settlement  may  prevent  us  suffering  a  very  heavy 
loss.  We,  however,  hope  to  be  favoured  with  the  needful  before 
you  receive  this ;  and  in  the  expectation  of  hearing  from  you, 
we  are,"  &c. 

In  consequence  of  this  letter,  Mr.  Maxwell  determined  to  sell 
the  vessel  immediately,  and  he  accordingly  wrote  to  the  appel- 
lants : — "  Annexed  you  will  be  pleased  to  find  copy  of  my  last 
respects,  since  which  I  have  received  your  favour  of  the  4th  Feb- 
ruary by  the  ship  Ham,  and  observed  that  you  had  abandoned  to 
the  underwriters.  You  say  nothing  about  buying  in  the  ship 
and  loading  her  home  to  you,  which  has  determined  me  immedi- 
ately to  advertise  her  for  sale  for  the  most  she  *will  bring.  She  [  *35.3  ] 
will  be  sold  on  Monday  the  22nd  instant,  when  all  the  transac- 
tions shall  be  closed,  and  forwarded  with  net  proceeds  by  next 
opportunity  after,"  &c. 

The  ship  was  sold  accordingly. 

The  appellants,  immediately  upon  hearing  of  the  fate  of  the 
ship  from  the  agent's  first  letter,  gave  notice  of  abandonment  to 
the  underwriters. 

The  question  was.  Whether  or  not,  under  these  circumstances, 
this  was  a  total  loss  ? 

The  underwriters  in  Scotland  having  refused  to  settle  as  for  a 
total  loss,  the  assured  raised  their  action  in  the  Admiralty  Court, 
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Bbown      and  obtained  a  decree  for  their  whole  demand.     The  under- 

r. 

Smith,  writers  presented  their  bill  of  suspension  to  the  Court  of  Session, 
which  was  passed  as  to  the  ship,  but  refused  as  to  the  sums 
underwritten  on  the  cargo,  and  therefore  the  underwriters 
settled  for  the  latter  sums.  The  only  remaining  question,  there- 
fore, was  as  to  the  ship.  The  parties  having,  by  order  of  the 
Lord  Ordinary,  given  in  informations  to  the  Court,  the  reasons 
of  suspension  were  sustained,  and  the  letters  suspended ;  or,  in 
other  words,  the  Court  reversed  the  decree  of  the  Judge  Admiral, 
as  to  the  sums  underwritten  on  the  ship,  and  discharged  the 
underwriters,  and  thereupon  the  assured  appealed. 
The  respondents  maintained, 

1st,  That  the  assured  were  not  entitled  to  abandon,  because 
the  ship  was  not  lost ;  but,  on  the  contrary,  as  tight,  staunch, 
and  strong,  as  when  she  arrived  on  the  coast  from  Liverpool. 
The  general  maxim,  that  if  the  voyage  was  lost  the  assured 

[  'sse  ]  *might  abandon,  imported  nothing  more,  than  that  they  might 
abandon  that  particular  interest  with  regard  to  which  the  object 
of  the  voyage  was  not  accomplished.  It  was  not  meant,  that  if 
the  cargo  perished  the  owners  might  abandon  the  ship,  though 
in  perfect  safety  at  her  port  of  destination ;  nor  that,  if  the  ship 
was  wrecked,  the  freighter  might  abandon  the  cargo  in  the 
above  predicament.  The  ship,  it  was  admitted,  sustained  no 
damage  during  the  voyage.  She  arrived  in  the  West  Indies  in 
safety,  and  this  was  the  extent  of  the  obligation  undertaken  by 
the  underwriters.  The  general  maxim  might  apply  to  cases 
where  the  ship,  though  not  lost,  nor  in  danger  of  being  lost, 
could  not  reach  her  port  of  destination,!  but  was  not  applicable 
to  the  present  case.  The  case  of  the  Good  Fellow  privateer  was 
directly  in  point,  and  decidedly  in  favour  of  the  underwriters. 
There  the  crew  mutinied,  the  object  of  the  voyage  was  lost,  but 
the  vessel  arrived  at  her  destined  port  in  safety,  and  the  under- 
writers upon  her  were  discharged.  They  also  relied  on  the  case 
of  Shawe  v.  Felton.l 

2xxdy  It  was  likewise  contended  that  the  assured  had  not 
abandoned  in  time ;  and, 

t    Manning  v.   Newnham,    Park,       131 ;  Marshall,  604. 
169;  Males  y.  Fletcher,  Doug.  219;  t  6  R.  R.  394  (2  East,  109). 

Fitzgerald  v.  Pole,  5  Brown.  P.  C. 
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3rd,  That,  if  they  had  abandoned  in  time,  they  had  afterwards  Bbown 
waived  that  abandonment  by  interfering  with  the  sale  of  the  suith. 
vessel,  in  a  manner  contrary  to  the  interest  of  the  underwriters. 

On  the  part  of  the  appellants,  it  was  contended,  that, 

1st,  The  cases  of  capture  and  recapture,!  where  the  voyage 
was  ultimately  performed,  had  no  application  *in  favour  of  the  I  '^sr  ] 
respondents.  Here  the  voyage  was  totally  lost,  and  it  was 
absurd  to  say  that  the  ship  had  performed  it  within  the  meaning 
of  the  policy.  The  general  rules  which  governed  cases  of  this 
sort  were  well  known  and  settled.  They  were  summed  up  in  the 
dicta  of  learned  Judges,  countenanced  by  a  train  of  decisions. 
*'  Insurance  being  made  on  the  ship  for  the  voyage,  if  either  the 
ship  or  the  voyage  be  lost,  that  is  a  total  loss.  (Mr.  Justice 
BuLLEB,  in  Cazalet  v.  St.  Barb.)  I  "  If  the  voyage  be  absolutely 
lost,  or  not  worth  pursuing,  under  these  and  many  other  like  cir- 
eomstances,  the  insured  may  disentangle  himself  and  abandon." 
(Lord  Mansfield,  in  Hamilton  v.  Mendez.)^  It  was  contrary  to 
every  principle  to  say,  because  the  hull  of  a  ship  is  found  in  a 
port  which  falls  within  the  general  description  of  the  places  to 
which  she  was  insured,  brought  in  there  in  a  state  of  mutiny, 
deprived  of  her  lawful  commander  and  officers,  not  under  the 
control  of  the  assured  or  their  agents,  but  in  the  hands  of 
mutineers,  without  cargo  and  without  stores,  and,  at  the  time  of 
her  seizure  by  the  mutineers,  not  having  completed  any  one  act 
of  her  mission,  that  therefore  she  has  performed  the  insured 
voyage  within  the  meaning  of  the  policy.  The  underwriters 
engaged  for  the  ship's  arrival  at  the  port  of  destination  free  from 
perils  in  the  course  of  her  legitimate  trade.  Here  the  ship  has 
not  BO  arrived,  and  therefore  it  seems  clear  within  all  the 
decisions,  that  the  assured  may  recover  as  for  a  total  loss,  having 
abandoned. 

2nd,  The  resolution  to  abandon  was  communicated  *to  the      [  *358  ] 
underwriters  as  soon  as  the  assured  received  information  of  the 
misfortune;  and, 

3rd,  As  to  the  allegation  that  they  had  waived  the  abandon- 
ment, they  had  done  nothing  more  in  respect  to  interference  than 

t  Mitchell  V.  Edie,  1  B.  E.  318  (1  JIB.  E.  178  (I  T.  B.  187), 

T.  E.  606).  §  2  Burr.  1209. 

G  2 
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Brown      what  was  agreeable  to  constant  usage  and  the  requisition  in  the 
Smith.      policy,   "  that  the  assured  shall  sue,   labour,    and  travel,   in 

and  about    the  defence,   recovery,"   &c.  &c.   of    the  property 

insured. 

Messrs.  Adam  and  Nolan  for  respondents : 

It  had  lately  been  decided,  that  the  loss  of  the  voyage  was  not 
necessarily  the  loss  of  the  ship.  Insurance  was  a  contract  of 
indemnity.  Suppose  two  insurances  on  a  ship  from  Edinburgh 
to  London,  one  on  the  ship,  the  other  on  the  cargo ;  the  cargo, 
consisting,  for  instance,  of  fish,  might  be  lost,  and  yet  the  ship 
reach  her  proper  port  in  perfect  safety.  Could  the  assured  bring 
in  the  insurer  on  the  ship  under  these  circumstances?  The 
undertaking  by  the  underwriter  on  the  ship  was,  not  that  she 
should  perform  her  voyage,  but  that,  until  she  arrived  at  her 
port  of  destination,  he  would  protect  the  assured  against  a  total 
or  partial  loss  of  the  ship.  The  case  of  the  assured  rested 
entirely  on  dicta  of  Bullbr  and  Mansfield.  The  case  of  Parsons 
V.  Scott,\  (in  C.  P.)  and  the  case  of  Bainhridge  v.  NeUsoUyl  (in 
E.  B.)  were  decidedly  in  favour  of  the  view  of  the  case  contended 
for  on  the  part  of  the  underwriters,  though  the  Judges  must  have 
had  all  these  dicta  before  them. 

[  •359  ]  (Eldon,  L.C.  :  The  House  of  Lords  determined,  *in  FitzgeraU 

V.  PoUy  that  the  loss  of  the  voyage  was  not  the  loss  of  the  ship  ; 
but  the  Courts  in  Westminster  Hall  got  out  of  that,  no  one  knew 
how.) 

By  the  decision  in  the  case  of  Parsons  v.  Scott,  the  old  rule  was 
restored,  in  opposition  to  the  dicta  above  mentioned,  which  were 
mere  oUter  dicta;  as  the  decision,  in  the  particular  cases,  did  not 
turn  upon  them.  In  the  cases  of  Goss  v.  Withers,  Hamilton  v. 
Mendezy  Mills  v.  Fletcher,  the  ship  had  suffered  considerable 
damage.  Here,  though  the  cargo  was  lost  by  barratry  of  the 
mariners,  the  ship  was  safe.  Another  point  was,  that  the  in- 
structions to  the  Master  were,  to  go  first  to  Surinam  and 
Demarara,  and  then  to  St.  Vincent's,  &c. ;  whereas,  the  words 
t  1  Taunt.  363.  %  10  B.  R.  316  (10  East,  329). 
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of  the  policy  were,  to  her  port,  &c.  in  the  British  or  foreign       Bbown 
West  Indies,  and  afterwards  to  America ;  and  it  was  decided,       smith. 
that  where  a  vessel  was  to  go  to  more  ports  than  one,  they  must 
be  taken  in  the  order  of  the  policy. 

Messrs.  Park  and  Broughavi  for  appellants : 
In  the  trading  map,  Surinam  and  Demarara  were  in  tho 
West  Indies;  but,  at  any  rate,  the  vessel  had  been  carried  to 
Barbadoes  first,  owing  to  the  mutiny  of  the  crew.  This,  like 
every  case  of  abandonment,  depended,  in  some  measure,  on 
peculiar  circumstances.  What  they  went  upon  was  this,  that, 
under  the  special  circumstances  of  the  case,  the  underwriters 
ought  to  be  put  in  their  place.  They  were  not  called  upon  to 
maintain,  that,  in  all  cases,  the  loss  of  the  voyage  was  the  loss 
of  the  ship.  The  case  of  Fitzgerald  v.  Pole  was  quite  different 
*from  the  present ;  and  the  case  of  Parsons  v.  Scott  applied  as  [  •860  ] 
Uttle.  Here  there  was  an  utter  dilapidation,  which  was  wanting 
in  both  these  cases.  The  underwriters  might  as  well  say  that  a 
vessel  was  in  good  safety  if  the  hull  was  raised  up  again,  though 
she  had  before  sunk,  and  the  whole  crew  had  perished.  As  to 
ihe  question  of  abandonment  and  waiver,  they  would  only  just 
notice,  that  the  assured  had,  by  the  first  post,  communicated 
their  resolution  to  abandon,  and  had  only  interfered  afterwards 
for  the  interest  of  all  concerned,  the  underwriters  having 
refused  to  act. 

Eldon,  L.C.  : 

Under  the  particular  circumstances  of  this  case,  he  was  of 
opinion,  that  the  assured  were  entitled  to  abandon,  that  they  did 
abandon  in  time,  and  that  the  abandonment  was  not  waived. 

Ordered  and  adjvdged,  that  the  interlocutor  com- 
plained of  be  reversed,  and  that  the  decree  of  the 
Court  of  Admiralty,  ofllth  Nov.  1803,  be 

Affirmed. 
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1813. 
June  3, 

Eldon,  L.C. 

Lord 
Redesdalb, 

Lord 
Carlton. 

[361] 


[  *362] 


Ireland. — ^Appeal  from  the  Court  of  Chancery. 
COWLEY  AND  Others  v.  HARTSTONGE.t 

(1  Dow,  App.  Cas.  361—383.) 

A  direction  by  will  to  trustees  to  lay  out  money  in  land  or  at  interest 
may  operate  as  a  oonyersion,  if  it  appears  from  the  will  that  the  testator 
intended  that  land  should  be  purchased. 

John  Hartstonge  by  his  will  devised  and  bequeathed  certain  real 
estates  and  sums  of  money  to  trustees,  on  trust,  to  lay  out  the  residue 
of  his  personal  property  (after  payment  of  legacies)  either  in  the  pur- 
chase of  latids  of  inheritance,  or  at  interest,  as  his  trustees  should  think 
most  fit  and  proper ;  and  then,  upon  trust,  to  pay  the  rents,  profits,  and 
interest,  to  Sir  H.  Hartstonge,  for  life ;  and  after  his  decease,  to  conyey 
and  assign  the  whole  to  the  first  and  other  sons  of  Sir  H.  Hartstonge,  in 
tail  male,  foUowed  by  a  series  of  limitations  in  remainder,  applicable 
only  to  real  estate,  and  an  ultimate  remainder  to  the  testator's  own  right 
heirs,  executors,  and  administrators.  Sir  H.  Hartstonge  died  without 
issue,  and  the  legal  personal  representatiye  of  the  first  tenant  in  tail 
claimed  the  personal  fund  as  personal  property,  the  same  never  haying 
been  invested  in  lands.  The  next  remainder-man  claimed  it  as  land. 
Held,  that  it  was  to  be  considered  as  land,  the  discretionary  power  appa> 
rently  given  to  the  trustees  being  limited  by  the  intention  of  the  testator,, 
as  collected  from  the  whole  of  the  will  taken  together. 

John  Hartstonge,  of  the  city  of  Dublin,  the  respondent's 
grandfather,  by  will,  dated  May  23,  1766,  *after  various 
bequests  (and,  among  others,  a  sum  of  5,000{.)  to  his  natural 
daughter  Anne  Hartstonge,  devised  and  bequeathed  to  trustees,, 
their  heirs,  executors,  and  administrators,  his  lands  of  Camas,  in 
the  county  of  Limerick;  an  annuity  of  160Z.  charged  on  his 
nephew,  Sir  H.  Hartstonge's  estate  in  the  county  of  Limerick ; 
his  house  in  Limerick,  a  charge  of  4,0002.  on  his  nephew's  estate 
of  Brufif,  a  charge  of  2,000/.  on  his  nephew's  estate  of  Glenduff, 
and  whatever  sums  remained  due  to  himself  on  a  mortgage  o£ 
Lord  Fane's  estate,  &c.  in  trust,  in  the  first  place,  to  pay  the 
sum  of  5,0002.  to  his  daughter,  an  annuity  of  1502.  to  his  niece^ 
Anne  Cummings,  for  life ;  and  next  followed  that  part  of  the  will 
which  gave  rise  to  the  present  question ;  viz. — 

"Then  upon  trust,  to  lay  out  the  residue  of  the  said  two 
several  charges  of  4,0002.  and  2,000i.  on  my  said  nephew's 
estate,  herein  before  particularly  mentioned,  with  all  such  fur- 

t  Dist  in  Emm  v.  Ball  {1882}  47  L.  T.  165  (H.  L.). 
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ther  or  other  sum  or  Bums  of  money  as  shall  be  due  to  me,  by  Cowlet 
mortgage,  judgment,  or  upon  any  other  security  whatsoever,  habtstokob 
either  in  the  purchase  of  lands  of  inheritance,  or  at  interest,  as 
my  said  trustees  shall  think  most  fit  and  proper,  (but  without 
any  risk  or  hazard  to  my  said  trustees,  or  either  of  them ;)  and 
then,  upon  this  further  trust,  to  pay  the  rents  of  the  said  lands 
of  inheritance,  so  to  be  purchased  by  my  said  trustees  herein 
before  named,  or  the  interest  money  of  the  residue  of  the  said 
charges  of  4,000Z.  and  2,000Z. ;  and  also  the  interest  and  pro- 
dace  of  all  other  simis  of  money  as  shall  be  due  to  me,  in  manner 
aforesaid,  if  the  same  shall  *be  laid  out  at  interest :  and  also  I  ^^^  ] 
the  residue  of  the  said  rents,  issues,  and  profits,  of  the  said 
lands  of  Camas,  and  of  the  said  house  in  Limerick,  and  of  the 
said  annuity  or  rent-charge  of  1501.  a  year ;  and  also  the  interest 
and  produce  of  the  said  mortgage  on  the  late  Lord  Viscount 
Fane's  estate,  to  said  Sir  Henry  Hartstonge,  for  and  daring  the 
term  of  his  natural  Ufe ;  and  from  and  after  his  decease,  I  ap- 
point my  said  trustees,  and  the  survivor  of  them,  and  the  heirs, 
executors,  or  administrators  of  such  survivor  respectively,  to 
grant,  convey,  and  assign  my  said  real  estate,  the  said  rent- 
charge,  or  annuity,  of  1502.,  my  said  house  in  Limerick,  the  said 
charges  and  mortgages,  or  such  estate  as  shall  be  purchased  for 
the  same,  (and  all  other  sums  due  to  me  upon  any  other 
security  whatsoever,)  to  the  first,  and  every  other  son,  of  my  said 
nephew.  Sir  Henry  Hartstonge,  lawfully  to  be  begotten,  and  to 
the  heirs  male  of  their  bodies,  severally  and  successively,  the 
eldest  of  such  sons,  and  the  heirs  male  of  his  body  being  always 
preferred,  and  to  take  before  the  younger  of  such  sons ;  and  in 
default  of  issue  male  of  my  said  nephew.  Sir  Henry  Hartstonge, 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  my 
said  nephew,  Sir  Henry  Hartstonge,  and  the  heirs  of  her  and 
their  body  and  bodies,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and,  for  want  of  such  issue,  to  my  niece,  the  said  Anne 
Gumming,  otherwise  Hartstonge,  for  and  during  her  natural 
life,  vnth  remainder  to  her  first,  and  other  sons,  successively  in 
tail  male ;  and  on  failure  of  issue  male  of  my  said  niece,  Anne 
Gamming,  to  my  *said  reputed  daughter,  Anne  Hartstonge,  for  [  *364  ] 
and  daring  her  natural  life,  with  remainder  to  her  first  and  other 
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CowLKY  gQng  Buccessively  in  tail  male.  On  failure  of  issue  male  of  my 
Hartstonge  said  reputed  daughter,  Anne  Hartstonge,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  said  Anne  Hartstonge, 
my  said  reputed  daughter,  and  the  heirs  of  her  and  their  body 
and  bodies,  as  tenants  in  common,  and  not  as  joint  tenants  ;  and 
in  default  of  svich  issue  of  the  said  Anne  Hartstonge,  my  said 
reputed  daughter,  to  my  niece,  Mary  Ormsby,  otherwise  Hart- 
stonge, wife  of  Henry  Ormsby,  Esq.  for  and  during  her  life, 
without  the  control  or  intermeddling  of  her  husband,  the  said 
Henry  Ormsby,  or  without  his  having  any  manner  of  power  over 
the  same,  or  any  part  thereof ;  but  that  the  receipt  and  receipts 
of  the  said  Mary  Ormsby  alone,  and  no  other,  notwithstanding 
her  coverture,  shall,  from  time  to  time,  be  good  and  sufficient  for 
the  rents,  issues,  and  profits,  of  my  said  real  and  personal  estate 
and  fortime,  with  Remainder  to  her  first  and  other  sons  re- 
spectively, in  tail  male ;  and  on  failure  of  issue  male  of  my  said 
niece,  Mary  Ormsby,  to  the  use  of  all  and  every  the  daughter 
and  daughters  of  my  said  niece,  Mary  Ormsby,  and  the  heirs 
of  her  and  their  body  and  bodies,  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  in  default  of  such  issue  of  my  said  niece, 
Mary  Ormsby,  to  my  own  right  heirs,  executors,  and  adminis- 
trators, for  ever. 

'*  And  my  will  and  intention  is,  that  when  my  trustees  shall 
[  *365  ]  invest  my  said  personal  estate  in  *lands  of  inheritance,  that  the 
present  persons,  whom  I  intend  and  make  tenants  for  life 
thereto,  shall  have,  as  they  come  into  possession,  power  to  make 
leases  of  such  lands  for  three  lives,  or  thirty-one  years  in  posses- 
sion, and  not  in  reversion,  and  at  the  full  improved  rent,  without 
fine." 

The  trustees  renounced  the  execution  of  the  will,  and  adminis- 
tration with  the  will  annexed  was  granted  to  Sir  H.  Hartstonge, 
by  the  Prerogative  Court.  Afterwards,  one  of  the  trustees  (the 
other  having  died  without  acting)  assigned  the  whole  of  the 
testator's  trust  property  to  Sir  H.  Hartstonge  subject  to  the  trust. 

Sir  H.  Hartstonge  received  a  sum  of  about  10,0002.  in  the 
whole,  personal  property  of  the  testator,  and  paid  the  interest 
of  her  5,0001.  to  Anne  Hartstonge.  He  had,  of  course,  after 
deducting    the    5,0002.    belonging    to    Anne    Hartstonge,    an 
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additional  sum  of  about  5,000Z.  in  his  hands,  subject  to  the      Cowlby 
ulterior  trusts  of  the  will.     The  niece,  Anne  Gummings,  died,  Habtstongb 
without  issue,   before    Sir  H.  Hartstonge;  afterwards  Sir  H. 
Hartstonge  died  without  issue,  and  without  having  invested  the 
surplus  money  in  lands,  and  the  Earl  of  Limerick  became  his 
])er8onal  representative.     Anne  Hartstonge  intermarried  with  a 
Mr.  Vesey,  by  whom  she  had  one  son,  John ;  and,  upon  the 
death  of  her  husband  Vesey,  she  intermarried  with  Edmund 
Weld,  by  whom  she  had  the  respondent,  who  was  the  eldest 
son  by  him,  and  several  children.    Anne  Weld  died;  upon  which 
her  son,  John  Vesey,  became  entitled  to  an  estate  tail,  in  pos- 
session, in   the  testator's  real  property  *devised  as  aforesaid,      [  •3C3  ] 
and  to  the  residue  of  the  testator's  personal  property,  after  pay- 
ment of  the  5,0002.  specifically  bequeathed  to  his  mother ;   and 
he  received  1,00W.,  part  of  such  residue,  from  Lord  Limerick. 

In  March,  1803,  John  Vesey  died,  leaving  the  appellant, 
Catherine,  his  wife,  and  one  son  and  two  daughters  ;  all  of 
whom  died  before  the  eldest  attained  the  age  of  six  years.  By 
the  death  of  John  Vesey  and  his  children,  the  respondent, 
Matthew  Weld,  who  assumed  the  name  of  Hartstonge  pursuant 
to  the  directions  in  the  will,  became  entitled  to  an  estate  tail, 
in  possession,  in  the  testator's  real  property,  under  the  trusts  of 
the  will. 

Catherine,  the  widow  of  John  Vesey,  on  his  death,  and  that 
of  lus  children,  obtained  letters  of  administration  to  them,  and 
afterwards  intermarried  with  James  Cowley,  who,  in  her  right, 
claimed  the  above-mentioned  residue  of  the  testator's  personal 
fortune ;  the  trustees  having,  in  the  exercise  of  their  discretion, 
suffered  it  to  remain  out  at  interest,  instead  of  purchasing 
lands. 

The  respondent  filed  his  bill  in  Chancery  against  the  appel- 
lants, to  have  the  money  paid  over  to  him,  or  laid  out  in  the 
purchase  of  lands,  to  be  settled  according  to  the  limitations  in 
the  will.  After  answers,  and  issues  joined,  the  cause  came  on  to 
be  heard  before  the  Mastbb  of  the  Bolls,  who,  after  three 
days'  hearing,  dismissed  the  bill,  and  ordered  the  costs  to  be 
paid  out  of  the  fund.  The  respondent  appealed  to  the  Chan- 
CELLOB,  who  reversed  the  decree  of  the  Master  of  the  Bolls, 
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Cowley      and  "decreed  that  the  plaintiff  (respondent)  was  entitled  to  have 
Habtstonge  the  ^money  invested  in  lands,  to  be  settled  subject  to  the  uses 
[  *367  ]      and  trusts  of  the  will ;  "  but  gave  no  costs  on  either  side.     The 
appellants  thereupon  appealed. 

[  3^^  3  Sir  S.  RomiUy  and  Mr.  Hart  for  the  appellants : 

*  *  The  question  was,  Whether  the  testator  could  be  con- 
sidered as  having  used  language  which,  at  the  hour  of  his 
[  •STS  ]  death,  imperatively  fixed  on  this  money  *the  character  of  land  ? 
It  was  perfectly  clear,  upon  the  face  of  the  will,  that  an  option 
was  here  left  to  the  trustees;  and  where  that  was  evident, 
neither  on  principle  nor  on  decided  cases  had  the  Courts  any 
authority  to  control  it  ?  The  testator  might  perhaps  have  in- 
tended that  the  personal  property  should  go  in  the,  same  course 
of  limitations  as  the  real ;  but  the  law  did  not  permit  this ;  and 
courts  of  justice  could  only  act  on  the  language  of  the  will  ac- 
cording to  the  rules  of  law  and  equity. 

Messrs.  Richards  and  Leach  for  the  respondent : 

[876]  *     *    If  the  trustees  had  acted,  as  it  was  a  principle  of 

equity  that  what  ought  to  have  been  done  must  be  considered  as 
having  been  done,  it  might  be  shewn  here,  that  they  acted  con- 
trary to  the  intent  of  the  testator,  and  committed  a  breach  of 
trust.  But  they  had  refused  to  act ;  and  who  took  the  property 
instead  ?  Sir  H.  Hartstonge ;  who,  besides  his  interest  in  keep- 
ing the  debt  unpaid,  had  another  cogent  reason  for  keeping  the 
fund  in  the  state  of  personal  property.  If  he  had  a  son  bom 
who  only  lived  an  hour,  the  whole  of  the  personal  property 
would  have  been  his  own.  Suppose,  then,  a  bill  filed  against 
Sir  H.  Hartstonge;  the  Court  would  have  said,  'You  are  in 
such  a  situation  of  interest  that  you  cannot  be  heard,  and  the 
money  must  be  invested  in  land.' 

[They  cited  Earldom  v.  Saunders^  and  Thornton  v.  Hanvley.l] 

Sir  S.  RomiUy  in  reply : 

[  377  ]  *    *    The  testator  here  said,  in  express  unequivocal  terms, 

t  Ambler,  241.  the  earlier  cases  will  be  found  col- 

t  7  E.  B.  359  (10  Yes.  129),  where     leoted.— 0.  A.  S. 
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that  his  trustees  should  have  the  option.  By  the  ultimate  Cowlet 
limitation  in  the  will,  he  gave  the  property  to  his  own  right  Habtstokob 
heirs,  executors,  and  administrators,  clearly  supposing  that 
even  then  the  money  might  be  personal  property.  This  was 
directly  contrary  to  the  supposition,  that  it  was  the  intention  of 
the  testator  that  some  time  or  other  it  should  be  absolutely  con- 
verted into  real  estate.  Suppose  the  limitations  spent,  and  the 
question  had  been  between  the  heir  at  law  and  next  of  kin  ;  by 
what  legislative  authority  could  Courts  of  Justice  strike  out 
these  words,  which  established  the  claim  of  the  next  of  kin  ? 
The  cases  relied  upon  on  the  other  side  were  inapplicable,  or, 
in  principle,  directly  in  favour  of  the  appellants.     ♦     ♦     * 

Eldok,  L.G.  (after  reading  the  material  part  of  the  will,  vide 
ante^  said : 

The  *question  now  was.  Whether,  considering  the  whole  will  [  •378  ] 
together,  and  the  intention  of  the  testator,  as  far  as  it  can  be 
collected  from  the  will,  this  fimd  ought  to  be  regarded  as  money, 
according  to  the  decision  of  the  Master  of  the  Bolls  ;  or  as 
land,  according  to  the  decision  of  the  Chancellor.  It  appeared 
to  him  that  the  decision  of  the  Chancellor  was  the  right  one, 
and  that  his  decree  ought  to  be  affirmed,  subject  to  certain 
directions  in  regard  to  costs. 

They  had  heard  many  cases  cited  at  the  bar,  and  he  thought 
he  might  say  this,  that  if  a  testator  clearly  manifested  his  inten- 
tion on  the  face  of  the  will,  that  his  trustees  should  have  such  a 
discretion  as  that  contended  for  on  the  part  of  the  appellants, 
the  Court  would  not  control  that  discretion.  But  where  the 
trustees  did  not  act,  he  could  not  agree  that  the  Court  was  pre- 
cluded from  looking  at  the  object  which  the  testator  had  in  view, 
in  order  to  ascertam  with  more  exactness  the  meaning  of  his 
expressions,  if  otherwise  at  all  doubtful.  The  question  here 
was.  What  was  to  be  done  by  the  Court,  where  no  discretion  at 
all  bad  been  exercised  by  the  trustees?  In  his  opinion,  the 
discretion,  in  this  case,  was  purely  personal  in  the  trustees  :  and 
then  the  Court  had  to  consider  what  was  a  proper  execution  of 
the  will,  when  the  trustees  had  refused  to  act,  or  to  exercise  any 
discretion  on  the  subject.    The  testator  gave   his  real   and 
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Cowley  personal  estate  under  the  various  limitations  of  this  will,  and  to 
nABTSTONOB  thcse  limitations  the  discretion  given  to  his  trustees  must  be 
held  to  refer.  Now,  what  was  his  intention  ?  He  meant  that 
the  real  and  personal  estates  should  go  to  the  same  persons.  It 
[  ♦379  ]  was  very  ♦true  ;  the  nephew,  if  he  had  a  son  bom,  though  he 
died  the  hour  after,  might  say,  that,  as  the  trustees  had  exer 
cised  no  discretion,  the  money  should  be  considered  as  the  estate 
of  the  son  dying  intestate ;  but  the  trustees  might  come  in  and 
say,  '  No ;  we,  in  the  exercise  of  our  discretion,  determine  that 
it  shall  be  invested  in  land,  and  considered  as  such,  that  it  may 
go  according  to  the  limitations  in  the  will ; '  and  the  very  occur- 
rence of  such  a  circumstance  as  the  above  might  be  a  good 
reason  for  their  interposition. 

They  had,  then,  three  points  to  determine  : — 

1st,  Whether  this  money  was  to  be  considered  as  personal 
property  or  as  land. 

2nd,  Whether  the  testator  did  not  mean  that  the  discretion 
given  to  his  trustees  should  be  exercised  according  to  his  general 
intent  and  meaning  ;  and, 

3rd,  Since  the  trustees  had  done  nothing,  whether  the  Court 
ought  not  now  to  act,  and  do  what  was  most  fit  and  proper  to 
be  done. 

He  thought  that,  taking  the  whole  case  into  view,  it  could  not 
be  determined  that  this  was  personal  estate ;  for  if  the  discre- 
tion had  not  been  exercised,  it  remained  to  be  exercised.  This 
case  depended  on  its  own  peculiar  circumstances  and  the  lan- 
guage of  the  testator  in  his  will.  He  thought  the  judgment  of 
the  Chancellor  right  on  the  principal  point ;  but  he  appeared 
to  him  to  have  mistaken  the  course  of  the  Court  in  regard  to 
costs.  The  question  was  a  fair  one,  and  therefore  the  Master  of 
THE  Rolls  had  taken  a  more  proper  view  of  this  point,  in 
[  ♦380  ]  directing  the  costs  of  all  parties  to  be  paid  out  of  *the  fund.  If 
they  agreed  with  him,  therefore,  the  judgment  of  the  Court 
below  must  be  affirmed  as  to  the  principal  point,  but  varied  in 
regard  to  costs. 

Lord  Bbdesdale: 
After  considering  the  grounds  of  the  other  cases,  he  had  no 
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hesitation  whatever  in  concurring  in  the  opinion  that  had  just  Cowley 
been  given.  The  argument  at  the  bar  in  favour  of  the  appellant  Hartbtonob 
was,  that  the  trustees  had  a  discretionary  power,  and  that,  if 
they  never  exercised  that  power,  then  the  fund  must  be  con- 
sidered as  money.  That,  however,  was  certainly  never  the  in- 
tention of  the  testator ;  for,  upon  that  principle,  if  the  trustees 
had  died  in  his  life-time,  the  fund  could  have  been  nothing  else 
than  money.  In  the  exercise  of  the  discretion  given,  it  was 
evident  the  testator  intended  that  the  money  should  some  time 
or  other  be  invested  in  land ;  and  where,  under  such  circum- 
stances, an  option  was  allowed,  it  must  be  imderstood  with 
reference  to  the  testator's  intention,  unless  where  the  words  were 
80  express  and  clear,  that  the  design  to  give  an  absolute  uncon- 
trolled discretion  could  not  be  misunderstood.  The  case  of 
Earldom  v.  Saunders  f  was  exactly  of  the  same  nature,  and  to  the 
same  effect,  as  the  present.  The  keeping  the  property  as  money 
would  clearly  defeat  the  intention  of  the  testator.  But  there 
was  another  analogous  case,  which  had  not  been  noticed  at  the 
bar;  that  of  Johnson  v.  Arnold.l  Lord  Habdwicke,  in  that 
case,  observed  that  it  was  a  very  blundering  will ;  but  the  inten- 
tion was  that  the  property  in  dispute  should  go  in  a  course  of 
limitations,  and,  therefore,  that  the  will  ought  to  be  so  construed. 
*This  case,  to  use  a  familiar  expression,  went  on  all  fours  [  *^^^  3 
with  the  case  of  Johnson  v.  Arnold;  except  that  this  was  a 
clearer  case. 

The  time  given  here  was  evidently  intended  to  enable  the 
trustees  to  lay  the  money  out  in  the  mean  time,  without  risk  or 
hazard,  until  it  should  be  convenient  to  invest  it  in  land.  The 
intent  was,  that  it  should  be  laid  out  either  in  the  purchase  of 
lands  of  inheritance,  or  at  interest,  as  should  be  thought  most 
lit  and  proper.  Fit  and  proper  for  what  ?  For  executing  the 
trust,  and  intent  of  the  will,  unquestionably.  Then  the  trustees 
were  bound  to  consider  all  the  limitations  of  the  will,  and  give 
effect  to  them,  and  were  therefore  bound  to  lay  out  the  money  in 
land,  as  they  could  not  give  effect  to  the  limitations  without  so 
vesting  it. 

But  an  argument  in  opposition  to  this  had  been  founded  upon 
t  Ambler,  241.  $  1  Yes.  Sen.  169. 
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Cowley  an  expression  at  the  close  of  the  will,  "  to  my  own  right  heirs, 
Habtbtokge  executors,"  &c.  That  expression,  however,  in  his  opinion,  told 
rather  the  other  way.  The  meaning  was,  that,  if  all  the  limita- 
tions should  fail  in  the  lifetime  of  Sir  H.  Hartstonge,  there  could 
be  no  further  cause  for  investing  the  money  in  land  ;  and  that, 
therefore,  the  real  estate  might  be  left  to  go  to  the  testator's 
heir  at  law,  and  his  personal  estate  to  his  personal  representa- 
tive. The  previous  limitations,  however,  were  not  applicable  at 
all  to  personal  estate,  and  the  desire  of  the  testator,  that  it 
should  go  along  with  the  real  estate,  clearly  proved  his  intent 
that  it  should  be  invested  in  land  ;  so  that  the  conclusion  drawn 
from  the  words  above  mentioned  appeared  to  lead  precisely  the 
other  way. 
[  382  ]  But  the  extent  to  which  the  discretion  was  attempted  to  be 

carried  on  the  other  side  was  quite  extravagant.  If  the  trustees, 
and  their  representatives,  might  defer  the  exercise  of  their  dis- 
cretion as  long  as  they  pleased,  then  the  question  might  always 
be  kept  in  suspense,  and  nobody  could  claim  the  property, 
either  as  land  or  money.  At  any  rate,  the  discretion  in  the 
present  case  was  never  executed,  and  the  matter  was  in  suspense 
at  the  time  of  filing  the  bill ;  and  therefore  it  devolved  upon  the 
Court  to  say  what  was  fit  and  proper  to  be  done.  The  testator 
did  not  mean  that  Sir  H.  Hartstonge  should  have  the  personal 
estate,  and  that  the  real  estate  should  go  on  in  the  prescribed 
course  of  limitation,  but  that  both  should  go  on  together.  The 
trustees  having  done  nothing,  it  was  for  their  Lordships  to  say 
what  ought  to  be  done.  The  Master  of  the  Bolls  had  said  that 
this  money  was  to  be  considered  as  personal  property ;  the  Chan- 
cellor had  said  that  it  was  to  be  considered  as  land  :  it  remained 
now  for  their  Lordships  to  determine  the  point ;  for,  as  no  discre- 
tion had  been  exercised,  the  matter  was  still  in  suspense.  It  was 
difficult  to  believe  that  such  a  discretion  should  have  been 
intended  to  be  given  to  the  trustees  as  to  enable  them  to  alter 
the  rights  of  the  parties.  At  all  events,  it  was  the  clear  inten- 
tion of  the  testator,  in  the  present  case,  that  the  money  should 
go  along  with  the  real  estate ;  and  therefore  he  was  decidedly  of 
opinion  that  the  judgment  of  the  Chancellor  (Ponsonby)  was 
right.    But  in  regard  to  the  costs,  the  Chancellor  had  acted 
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contrary  to  the  course  of  the  Court.    All  the  parties  to  the  suit      Cowlbt 
were  necessary  parties.     *Lord  Limerick  acted  as  trustee,  and  Hautstonor 
it  could  not  be  said  that  he  should  not  have  his  costs ;  and  the       [  *^8s  ] 
other  parties  were  necessary  for  the  indemnity  of  the  person 
who  held  the  fond  qu€i8i  trustee. 

The  case  was  upon  the  whole  a  very  clear  one,  notwithstand- 
ing the  keenness  with  which  the  argument  at  the  bar  had  been 
urged  in  favour  of  the  appellant. 

Lord  Carlton  concurred  in  the  above  view  of  the  case.  The 
CHANCELiiOB's  docreo  tended  to  effectuate  the  purpose  of  the 
testator.  The  great  object  of  the  testator  was  to  create  a  suc- 
cession of  estates  tail ;  and  for  that  purpose  his  intention  clearly 
was,  that  the  personal  estate  should  accompany  the  limitations 
of  the  real  property.  As  to  the  case  of  Earldom  v.  Saunders^ 
there  was  nothing  in  the  will  there  to  point  out  the  main  object 
of  the  testator,  so  that  this  was  a  much  stronger  case.  In  the 
present  case,  it  was  clear  that  the  discretion  was  to  be  executed 
in  the  most  fit  and  convenient  manner,  according  to  the  inten- 
tion of  the  testator. 

Ordered  and  adjudged,  That  the  decree  complained 
of  be  affirmed,  so  far  as  it  reverses  the  decree  of 
the  Master  of  the  Rolls,  save  as  to  the  matter  of 
costs;  and  that,  with  respect  to  the  costs,  the 
same  shotdd  be  paid  according  to  the  decree  of 
the  Master  of  the  Rolls. 
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England. — In  Error  from  the  Court  of  King's  Bench. 
1S13.       INHABITANTS    OF    WEST    BIDING    OF    YOBE:- 

JV7>v.  8. 

—  SHIBE  V.  THE    KING    (on  Prosecution  of  E. 

BUCKLEY). 

(2  Dow,  App.  Cas.  1 ;  S.  C.  5  Taunt.  284.) 

[The  judgment  of  the  King's  Bench  in  this  case,  reported  under 
the  name  of  The  King  v.  The  Inhabitants  of  the  West  Riding  of 
York,  8  K.  E.  688,  (7  East,  688 ;  3  Smith,  467),  was  affirmed  by 
the  House  of  Lords  on  the  advice  of  Lord  Eldon,  L.C] 


Scotland. — Appeal  from  the  Court  of  Session. 
1813.  GEAHAM  V.  KEBLE  and   Others. 

-^f^^'  (2  Dow,  App.  Cas.  17-24.) 

Eldon,  L.C.  ^  partner  in  a  house  of  agency  in  India,  where  a  deposit  is  made  in 

[  17  ]  trust  for  a  particular  purpose,  is  made  one  of  the  executors  of  him  who 

made  the  deposit,  and  proves  the  will.  Power  of  attorney  sent  from  the 
executors  in  Europe  to  the  house  of  agency  for  them  to  act  imder,  but 
held  that,  as  the  partner  named  executor  had  proved  the  will,  the  house 
could  only  act  imder  his  authority,  and  he  himself  could  not  renounce 
the  executorship  and  act  in  another  character. 

Page  Keble,  father  of  the  respondent,  having  engaged  in  a 
project  of  cutting  a  canal  in  Bengal,  called  the  Banca  Nullah, 
which  was  considered  as  a  work  of  great  public  utility,  in  178G 
obtained  from  the  Indian  Government  a  loan  of  40,000  sicca 
rupees,  for  10  years,  at  2^  per  cent,  interest;  for  the  repay- 
ment of  which  sum,  he  executed  a  bond  to  the  Company,  with 
Mr.  John  Petrie  as  his  surety.  To  extinguish  this  debt  when  it 
became  due,  Mr.  Keble  deposited  in  the  House  of  Graham, 
Cromeline  &  Co.  of  Calcutta,  of  which  the  appellant,  a  confiden- 
tial friend  of  Mr.  Keble,  was  the  principal  partner,  securities  for 
money  to  the  amoimt  of  46,428  current  rupees,  and  gave  posi- 
tive instructions  to  the  house  that  the  money  should  be  appro- 
[  ♦IS  J  priated  to  the  discharge  of  the  bond  granted  *to  the  Compan}- 
when  it  became  due,  with  certain  directions  as  to  the  manage- 
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ment  in  the  mean  time.    Mr.  Eeble,  soon  after  making  this      Gbaham 
deposit,  set  out  for  Europe,  and  left  a  duplicate  of  his  will  with       kbblb. 
the  house,  with  directions  that  it  should  be  opened  in  the  event 
of  his  death. 

Mr.  Eeble  died  on  the  passage  from  India,  as  was  stated  on 
the  one  side ;  or  soon  after  his  arrival  in  England,  as  was  stated 
on  the  other  ;  and  his  will  being  opened  by  the  partners  in  the 
above  house,  it  was  found  that  the  appellant  was  named  one  of 
his  executors,  and  Mr.  Petrie  and  others  his  executors  in  Europe 
—Page  Keble,  the  testator's  son,  being  the  residuary  legatee. 
The  executors  in  this  country  proved  the  will,  and  transmitted 
powers  of  attorney  to  the  house  of  Graham,  Gromeline  &  Go.  to 
act  in  the  affairs  of  the  estate.  These  powers  of  attorney  were 
accompanied  v^th  a  letter  of  instructions  dated  20th  March, 
1787,  stating  that  the  executors  in  Europe  had  been  informed 
that  it  would  be  more  regular  for  the  house  to  act  under  these 
powers  of  attorney,  than  that  Mr.  Graham  should  prove  the  will 
in  India,  and  act  as  an  executor,  and  then  suggesting  some  altera- 
tions in  the  mode  of  managing  the  fund  in  their  hands  for  the 
payment  of  the  Company's  bond.  To  this  an  answer  was 
returned  in  these  words : — 

"  Calcutta,  10th  September^  1787. 

"  The  Minerva  packet  brought  us  your  two  letters  of  the  20th 
March,  covering  a  power  of  attorney  to  our  late  friend,  which  we 
shall  not  have  occasion  to  use,  as,  on  account  of  the  demise  of 
*Mr.  Keble,  our  Mr.  T.  Graham,  on  opening  the  will  left  with  us,        [  *^^  ] 
and  finding  himself  nominated  an  executor,  took  out  probate,  &c." 

The  expense  of  proving  the  will  by  Mr.  Graham  was  also 
charged  against  the  testator's  estate.  It  also  appeared  that  the 
appellant  himself  had  written  a  letter,  dated  7th  March,  1787,  to 
the  executors  in  this  country,  stating  that  he  had  proved  the 
will,  and  the  house  would  continue  the  management  of  Mr. 
Keble's  affairs  under  his  authority. 

In  1787,  Mr.  Cromeline,  one  of  the  partners,  quitted  the 
house,  and  Mr.  Graham,  a  brother  of  the  appellant,  was  assumed 
as  a  partner;  when  the  firm,  instead  of  "Graham,  Cromeline, 
&  Co."  became  "  Grahams,  Mowbray,  &  Co." 

B.R. — ^VOL.  XiV.  H 
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gbahau  The  appellant  was  at  this  time  a  member  of  the  Board  of 
Keblk  Revenue.  On  the  4th  March,  1789,  an  order  appeared  in  the 
Calcutta  Gazette,  by  the  Government  of  India,  forbidding  any 
member  of  the  Board  of  Revenue  to  hold  a  share  in  a  mercantile, 
or  banking  house  after  the  1st  of  May,  then  next.  The  appel- 
lant, however,  by  the  indulgence  of  the  Government,  was  ex- 
empted from  this  order  till  the  31st  October,  1790;  when, 
having  wound  up  his  affairs,  he  ceased  to  be  a  partner  in  the 
house,  and  the  firm  then  became  "  Graham,  Mowbray,  &  Co." 

Almost  the  whole  of  the  deposit  by  Mr.  Keble  had  been  in- 
vested in  Company's  bonds  subsequent  to  the  time  of  proving 
the  will  by  Mr.  Graham ;  but  these  bonds  were  not  taken  in  his 
name  as  executor,  nor  with  a  declaration  of  their  being  held  in 
I  *^o  ]       *trust  for  Mr.  Keble's  estate ;  nor  was  there  any  writing  across 
the  face  of  them  to  that  effect.     These  bonds  were  afterwards 
endorsed  away,  the  house  fell  into  diflBculties,  and,  in  November, 
1791,  failed.     It  appeared  that  the  executors  in  this  country  had 
received  accounts  as  to  the  management  of  the  fund,  from  the 
last  as  well  as  the  previous  firm,  up  to  12th  March,  1791, — the 
management  having  continued  with  the  new  firm  after   the 
retirement  of  Mr.  Graham,  without  any  objection  stated.     It  also 
appeared  that  an  attempt  had  been  made  in  India,  when  the 
bond  to  the  Company  became  due,  to  throw  the  responsibility 
on  the  appellant,  but  the  Advocate-General  was  of  opinion  that, 
under  the  circumstances,  Mr.  Graham  was  not  liable,  chiefly  on 
the  ground  that  Mr.  Graham  had  not  acted  as  executor,  but 
merely  under  the  powers  of  attorney  sent  from  the  executors  in 
Europe,  and  that  Mr.  Petrie,  the  surety,  had  acquiesced  in  the 
management  of  the  property  by  the  new  firm,  after  the  appel- 
lant had  ceased  to  be  a  partner.  , 
In  1803,  when  the  respondent.  Page  Keble,  the  residuary        i 
legatee,  became  of  age,  he  commenced  an  action  in  the  Court  of        ' 
Sessidh  against  the  appellant,  who  was  subject  to  the  jurisdic- 
tion, as  having  a  considerable  estate  in  Scotland.     The  summons, 
after  stating  the  circumstances,  concluded  for  payment  by  the 
appellant  of  the  amount  of  the  bonds  and  balance  due  in  money, 
making  a  sum  of  4,7682,  and  a  fraction,  with  interest  upon  the 
respective  bonds,  from  their  dates  till  cancelled  or  endorsed 
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away,  at  the  rate  of  8  per  cent. ;  and  with  interest  *at  the  rate      Graham 
of  12  per  cent,  from  that  period,  heing  the  legal  rate  of  interest       kkble. 
in  Bengal,  which  the  respondent  would  have  drawn  if  the  money       [  *2i  ] 
bad  been  paid. 

After  various  dilatory  defences,  (the  appellant  being  then  in 
India,)  the  cause  was,  on  the  14th  November,  1806,  heard  on 
the  merits  before  the  Lord  Ordinary  (Cullen),  who  pronounced 
an  interlocutor  "  repelling  the  defences,  and  decerning  in  terms 
of  the  conclusions  of  the  libel ;  "  and,  upon  representation,  he 
adhered  to  this  interlocutor.  This  interlocutor  was  then  re- 
claimed against,  but  adhered  to  by  the  whole  Court,  (5th 
February,  and  11th  March,  1808).  The  appellant  then  appealed 
to  the  House  of  Lords. 

Adam  and  Park  (for  appellant)  argued  the  case  upon  nearly 
the  same  grounds  as  had  been  taken  in  the  Court  below,  which 
came  substantially  to  two  points  : — 1st,  That  the  firm  had  acted 
under  the  powers  of  attorney  sent  from  Europe,  and  not  under 
the  authority  of  Mr.  Graham,  as  executor.  2nd,  That,  as  the 
executors  here  must  have  had  notice  from  the  Indian  Gazette 
that  Mr.  Graham  had  withdrawn  from  the  house,  and  yet 
corresponded  with  the  new  firm  on  the  subject  of  the  testator's 
proi)erty  without  intimating  any  objection  to  the  transfer  of  the 
management,  they  must  be  held  as  having  acquiesced  in  that 
transfer,  and  that  the  appellant  was  therefore  discharged  from 
his  liabihty. 

(Eldok,  L.C.  :  When  Mr.  Graham  was  qualified  as  executor, 
could  he  act  in  any  other  character  in  regard  to  the  property  ?) 

*The  firm  acted  under  the  power  of  attorney.  [  *22 1 

(Eldon,  L.C. :  The  answer  stated  to  have  been  returned  by 
jou  to  the  letter  enclosing  the  power  of  attorney  is,  that  you 
received  it,  but  should  have  no  occasion  to  use  it.) 

These  bonds  were  not  deposited  with  the  firm  by  Mr.  Graham 
iu  his  executorial  character,  but  by  Keble  himself ;  and  Eeble 

H  2 
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Graham  himself  could  not  have  taken  them  out  without  indemnifying 
Keblb.  the  firm.  It  was  true,  the  old  firm  must  be  liable,  unless  the 
creditor  agrees  to  a  transfer  to  the  new  firm :  but  specific  notice 
was  not  always  required.  In  banking  partnerships  here,  the 
changes  were  not  formally  notified,  but  merely  the  name  of  the 
new  firm  intimated  to  the  customers ;  and  if  no  objection  was 
made  on  the  part  of  the  customer,  but  he  continued  to  act  with 
the  new  firm,  he  was  held  to  have  adopted  that  security.  In  the 
present  case,  besides  this  kind  of  communication,  the  executors 
had  notice  by  the  Government  order  that  Graham  had  ceased  to 
be  a  partner.  They  might  have  withdrawn  the  assets  if  they 
chose, — ^they  might  have  intimated  to  the  appellant  that  they 
still  considered  him  liable, — but  they  did  nothing  of  all  this. 
Then,  as  to  the  executorship,  it  would  appear  from  the  opinion 
given  in  India,  that  the  mere  circumstance  of  proving  the  will 
was  not  held  sufficient  there  to  render  one  liable  as  an  executor, 
unless  an  inventory  or  account  were  exhibited.  Even  here,  if 
an  executor,  under  such  circumstances,  proved  the  will,  was  he 
liable  to  the  utmost  extent  for  the  testator's  property  ?  It  was 
submitted  that  he  was  not.  It  was  usual  to  say  in  wills  that 
[  *23  ]  each  should  be  liable  only  for  his  own  *acts,  but  that  was  not 
necessary. 

(Eldon,  L.C.  :  It  was  a  hard  case  for  Mr.  Graham,  but  the 
answer  to  the  letter  with  the  power  of  attorney  was,  "  We  have 
an  executor  here,  under  whose  authority  we  shall  act."  Could 
Mowbray,  after  that  letter,  say  that  they  kept  the  deposit  under 
the  power  of  attorney  ?  The  fact  was,  that  they  all  acted  under 
Mr.  Graham  as  executor.) 

It  was  also  submitted  that  the  rate  of  interest  claimed  by  the 
summons  could  not  be  supported. 

RomiUy  and  Homer,  for  the  respondents : 

This  case  depended  entirely  on  principles  of  English  law,  and 
if  it  had  arisen  in  the  Court  of  Chancery  here,  there  could  be  no 
doubt  about  it.  It  was  not  sufficient  to  make  out  a  case  against 
the  co-executors,  even  if  that  could  be  done.    This  was  an  action 
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by  the  residuary  legatee,  and  even  if  the  co-executors  had  given      Gbaham 

Mr.  Graham  a  release,  he  would  still  have  been  liable  to  the       keble. 

residuary  legatee.     The  moment  he  proved  the  will,  he  took  the 

whole  deposit  as  executor,  and  in  such  a  case  the  Court  here 

would  compel  the  payment  of  the  deposit  into  the  hands  of  the 

Accountant-General.     The  opinion  of  the  Advocate-General  was 

quite  erroneous,  which  was  not  surprising,  considering,  perhaps, 

the  little  experience  in  these  matters  which  the  business  in  India 

famished.    It  had  been  said  that  it  would  have  been  hard  to 

have  taken  this  property  from  the  partnership ;  but  this  was 

sacred  property,  which  they  could  not  in  justice  touch,  and 

therefore  the  legal  rate  of  Indian  interest  was  properly  charged. 

Even  if  the  executorship  *had  been  out  of  the  question,  Mr.       [^24] 

Graham  would  still  have  been  liable,  as  no  consent  had  been 

given  to  transfer  the  securities.     (Vide  Henderson  v.  Oraham, 

1800,  1801 ;  affirmed  on  appeal.     And  Ersk.  b.  3,  t.  4,  s.  22.) 

Eldon,  L.C.  : 

There  appeared  no  ground  of  reflection  whatever  upon  Mr. 
Graham's  conduct,  morally  considered.  But  the  facts,  as  far  as 
it  was  necessary  for  them  to  know  them,  were  these : — He  was  a 
partner  in  a  house  of  agency  where  a  deposit  was  placed  in 
special  trust.  He  was  made  executor  under  the  will  of  him  who 
made  the  deposit.  They  had  not  then  to  discuss  a  case  where 
the  executor  did  not  prove  and  yet  interfered.  He  did  prove, 
and  charged  the  expense  against  the  testator's  estate ;  and  was 
not  then  at  liberty  to  renounce  that  character  and  act  under 
another.  He  could  do  no  act  in  regard  to  the  estate  for  which 
he  was  not  answerable  as  executor,  and  it  was  quite  impossible 
to  discharge  him. 

Jvdgment  of  the  Court  below  affii^med. 
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Scotland. — ^Appeal  from  the  Court  op  Session. 
1813.       DEMPSTER  AND  Others  v.  CLEGHOEN  and  OrHERs.f 

3(ir.^26.  29,  ^2  Dow,  App.  Cas.  40-66.) 

I>ec,  3.  Servitude,  or  right  of  plapng  golf  without  obstructioii  on  the  golfing 

links  of  St.  Andrew's,  claimed  by  certain  persons,  inhabitants  of  that 
Eldon,  L.C.  city  and  members  of  the  St.  Andrew's  Golf  Club,  on  the  ground  of 

[  40  ]  immemorial  custom,  for  the  inhabitants,  and  all  others  choosing  to  resort 

thither  for  the  purpose  of  playing  golf.  The  title  of  the  respondents  to 
pursue  in  the  above  character  sustained  by  the  Court  of  Session ;  but, 
on  account  of  discrepancies,  real  or  supposed,  between  the  different 
interlocutors,  the  whole  cause  remitted  for  review. 

In  1797,  the  magistrates  and  town  council  of  St.  Andrew's, 
proprietors  of  the  golfing  links  in  the  neighbourhood  of  that 
city,  sold  these  links  to  the  Earl  of  Kellie,  who  was  then  Provost 
of  St.  Andrew's.  The  links  were  immediately  before  this  let  to 
a  person  of  the  name  of  Bitchie,  in  whose  lease  there  was  this 
condition  among  others  : — '*  The  tacksman  shall  not  have  it  in 
[  *4i  ]  his  power  to  *make  use  of  the  links  as  a  warren :  but  the  magis- 
trates shall  have  power  to  give  orders  at  any  time  for  the 
destruction  of  the  rabbits  on  the  said  links  in  such  way  and 
manner  as  they  please,"  &c.  In  the  feu  disposition  to  Lord 
Kellie,  the  magistrates,  &c.  conveyed  to  him  "  all  and  whole  the 
lands  belonging  to  the  patrimony  of  the  city  of  St.  Andrew, 
called  Pilmore,  with  the  remanent  links  and  commonty  of  the 
said  city,  with  the  whole  parts,  pendicles,  and  privileges  thereto 
belonging,  as  the  same  were  lately  possessed  by  James  Ritchie, 
tenant  thereof:  reserving  to  the  burgesses  of  the  said  city, 
standing  in  the  stent  roll,  allenarly  power  and  Uberty  to  cast  and 
win  divots  upon  the  said  links  and  commonty,  for  flanking  and 
rigging,  conform  to  use  and  wont,  and  also  for  repairing  the 

t  The  right  of  golfers  (whether  as  It  appears  to  be  a  right,  which  on 

members  of  the  public  or  of  a  more  the  Scotch  authorities,  may  be  estab- 

limited  class)  upon  the  links  at  St.  lished  by  prescription  properly  so 

Andrews,  has  been  the  subject  of  called,  and  without  the  fiction  of  a 

judicial  attention  so  late  as  the  case  dedicatory  grant;    See  the  note  of 

of  Paterson  v.    The  Provost  of  St.  LordMeadowbankintheuStim^M/anJ 

Andrews  (H.  L.  1881,   6   App.  Cas.  case  (1812),  cited  in  note  to  Horne  v. 

833).   It  will  be  observed  that  in  that  Young  (Court  of  Session,  1846)  9  D. 

case  the  existence  of  the  servitude  or  293. — B.  C. 
public  right  was  virtually  assumed. 
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town's  mills,  leads,  and  dams,  mider  the  reservation  always  that  Dempsteb 
no  hurt  or  damage  shall  be  done  thereby  to  the  golf  links,  nor  clbo^hokn. 
shall  it  be  in  the  power  of  any  proprietors  of  said  Filmore  links  to 
plough  up  any  part  of  the  said  golf  links  in  all  time  coming :  but 
the  same  shall  be  reserved  entirely  as  it  has  been  in  times  past, 
for  the  comfort  and  amusement  of  the  inhabitants  and  others 
who  shall  resort  thither  for  that  purpose." 

It  appeared  that  Lord  Eellie  did  not  conceive  that  he  was 
under  any  restraint  as  to  keeping  rabbits,  (to  which  kind  of 
stock  the  ground  seemed  to  be  best  adapted,)  and  accordingly  he 
let  the  links  to  a  tenant,  with  liberty  to  stock  and  use  them  as  a 
rabbit-warren ;  and  in  order  to  improve  the  stock,  promised  to 
send  him  some  breeders  from  his  own  *links  at  Cambo.  Lord  [  •42  ] 
Eellie,  in  1799,  sold  the  links  to  the  Dempsters,  holding  out  to 
them  the  same  advantages  as  to  the  keeping  of  rabbits.  The 
appellants  let  them  to  a  tenant,  with  liberty  to  stock  with 
rabbits ;  and  he  having  proceeded  to  do  so,  certain  members  of 
the  Golfing  Society  of  St.  Andrew's,  and  inhabitants  of  that 
city,  alarmed  lest  the  golfing  course  should  be  injured  or 
destroyed  by  the  holes  and  scrapes  of  the  rabbits,  raised  an 
action  of  declarator  in  the  Court  of  Session  against  the  appel- 
lants, concluding  in  substance, — **  1st,  To  have  it  found  and 
declared  that  the  pursuers  and  others  had  good  and  undoubted 
right,  at  aU  times  and  on  all  occasions,  to  resort  to  the  links 
and  play  at  golf  there.  2nd,  That  the  defenders  (appellants) 
should  be  prohibited  from  hincfering  or  molesting  them.  8rd, 
That  the  defenders  should  be  ordained  to  desist  from  putting  or 
keeping  rabbits,  or  doing  anything  to  injure  the  golfing  course, 
and  should  be  ordained  to  remove  from  the  links  the  rabbits 
introduced  by  them  therein,  and  to  keep  the  said  links  in  the 
same  order  as  they  had  been  in  for  ages  in  times  past."  A 
neighbouring  proprietor,  of  the  name  of  Cheape,  was  also  a 
party  to  the  summons,  on  the  ground  that  the  defenders'  rabbits 
infested  his  property ;  and  there  was  a  conclusion,  that  on  this 
account  too  the  rabbits  should  be  removed,  &c.  The  magistrates 
and  town  council  of  St.  Andrew's  were  not  parties  to  this 
summons. 

The  defenders  objected  in  limine  to  the  title  of  the  pursuers  to 
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Dempsteb  insist  in  the  action  ;  the  ground  of  which  objection  was,  that  the 
Cleouobn.  pursuers  did  not  *state  themselves  to  be  owners  of  heritable 
[  •43  ]  property  in  the  neighbourhood,  and  that,  by  the  law  of  Scotland^ 
a  predial  servitude,  such  as  this,  could  not  subsist  without  a 
dominant  as  well  as  a  servient  tenement ;  and  that  a  personal 
servitude  could  not  subsist  for  longer  than  the  life  of  the  person 
dominant:  and,  in  support  of  these  propositions,  they  cited 
Stair,  b.  2,  t.  6,  s.  1 ;  Bankton,  b.  2,  t.  6,  s.  1 ;  Burgesses  of 
Dunse  v.  Hay,  Nov.  22,  1732,  Eames ;  Burgesses  of  Kelso  v* 
Duke  of  Roxburgh,  decided  by  the  House  of  Lords,  March  18^ 
1757  ;  Cochrane  v.  Fairholm,  Fac.  Coll.,  Feb.  8,  1759.  And  it 
was  argued,  also,  that  other  individuals  of  the  infinite  multitude 
of  golfers  might  direct  their  conclusions  against  black  cattle  and 
sheep  upon  the  same  ground  of  their  being  injurious  to  the  golf- 
ing course;  and  that  no  decree  made  against  parties  of  this 
description  could  afford  the  defenders  a  res  judicata  to  protect 
them  against  future  proceedings  by  those  who  had  not  been 
heard  for  their  interests. 

The  pursuers  contended  that  the  authorities  cited  by  the 
defenders  did  not  apply,  or  that  they  had  been  disregarded  in 
later  decisions : — Sinclair  v.  Magistrates  of  Dysart,  Feb.  10, 
1779,  Fac.  Coll. ;  Coomb  v.  Magistrates  of  Edinburgh,  Jan.  16, 
1794. 

The    cause    being    reported    to    the    Court    by    Polkamnet 
(Ordinary),  they  pronounced  an  interlocutor  **  sustaining  the 
title  of  the  pursuers  to  insist  in  the  action,"  without  saying  any 
thing  as  to  Cheape. 
[  ^44  ]  The  cause  being  remitted  to  the  Lord  Ordinary,  *the  pursuers 

gave  in  a  condescendance,  offering  to  prove,  "  that  at  and  pre- 
vious to  the  time  of  the  entry  of  the  defenders,  there  were  but 
few  rabbits  in  the  links,  and  that  all  persons  were  allowed  to 
take  and  kill  them  for  their  own  use ;  that  the  defenders  protected 
the  stock,  and  introduced  rabbits  from  other  quarters ;  that  the 
number  had  greatly  increased,  and  that  this  was  attended  with 
considerable  injury  to  the  golfing  course,  &c." 

The  defenders,  in  their  answers,  admitted  that  they  had  pro- 
tected the  rabbit  stock,  and  insisted  on  their  right  to  do  so ;  but 
denied  that  the  golfing  course  was  thereby  injured.    A  separate 
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condescendance  was  given  in  for  Cheape,  who  stated  that  his     Dbmfbtkb 
property  was  infested  by  the  rabbits  of  the  defenders,  and  that    CLBaHOBN. 
he  had  a  right  to  have  that  species  of  stock  removed  or  destroyed ; 
to  which  the  defenders  answered  that  Cheape  had  a  stock  of 
rabbits  of  his  own,  by  which  alone  his  property  was  infested. 

A  proof  having  been  led,  it  appeared,  from  a  contract  between 
the  town  and  the  Archbishop  of  St.  Andrew's,  in  1552,  and  from 
the  tacks  granted  by  the  town,  and  a  variety  of  oral  testimony, 
that  rabbits  had  always  existed  in  the  links,  and  that  the  tenants 
sometimes  protected  them  for  their  own  exclusive  use ;  though 
Bitchie,  the  tenant  before  mentioned,  being  expressly  restrained 
from  using  the  links  as  a  rabbit-warren,  encouraged  the  destroy- 
ing of  the  rabbits  as  injurious  to  the  sheep,  which  was  his  stock. 

There  was   much  contradictory  evidence  as  to  the  question. 
Whether  or  not  *all  injury  to  the  golfing  course,  from  the  holes       C  **^  1 
and  scrapes  of  the  rabbits,  might  not  be  prevented  at  a  small 
expense,  and  with  a  little  attention  ? 

About  this  stage  of  the  proceedings,  the  magistrates  of  St. 
Andrew's  sisted  themselves  as  parties ;  but  it  appeared,  from 
the  interlocutor  pronounced,  that  the  Court  had  rather  proceeded 
on  the  ground  of  the  pursuers'  title  as  before  sustained.  The 
interlocutor  (Feb.  19,  1806)  was  as  follows  :— 

**  The  Lords,  having  advised  the  state  of  the  process,  testi- 
monies of  the  witnesses  adduced,  and  heard  counsel  for  the 
parties  thereon  in  their  own  presence,  with  the  minute  now 
given  in  for  the  magistrates  of  St.  Andrew's  sisting  themselves 
as  pursuers  in  this  action,  the  title  of  the  purmers  being  already 
sustained  by  an  interlocutor  now  final;  the  Lords  find,  decern, 
and  declare,  in  terms  of  the  conclusions  of  the  libel,  excepting  in 
80  far  as  the  same  concludes  for  removing  the  defenders  from 
the  links,  and  that  they  should  be  obliged  to  destroy  the 
rabbits,  and  for  damages  and  expenses  of  process ;  but  find  and 
declare,  that  the  pursuers  and  the  inhabitants  of  St.  Andrew's 
flmf  others  have  right  to  take,  kiU^  and  destroy  the  rabbits  upon  the 
faid  links,  as  they  were  formerly  in  use  to  do ;  find  the  de- 
fenders, conjunctly  and  severally,  liable  to  the  pursuers  in  the 
fall  expense  of  contract,  but  in  no  other  expense,  and  decern." 

A  reclaiming  petition  having  been  given  in  against  this  inter- 
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Dempster    locator,  the  Court  recalled  it,  to  *a  certain  extent,  by  another 
Clbghork.    interlocutor  of  May  18,  1806,  for  the  reason  there  stated. 
[♦46]  "  The  Lords  having  heard  this  petition  in  respect  that  the 

interlocutor  reclaimed  against,  in  so  far  as  it  does  thereby  find 
and  declare,  that  the  pursuers,  the  inhabitants  of  St.  Andrew's 
and  others,  have  right  to  take,  kill,  and  destroy  the  rabbits  upon 
the  said  links,  as  they  were  formerly  in  use  to  do,  goes  beyond 
the  conclusions  of  the  libel ;  they  recall  the  said  finding  as 
incompetent  in  hoc  statu,  without  prejudice  to  the  question 
when  tried  in  a  proper  shape ;  but  quoad  ultra,  adhere  to  the 
interlocutor  complained  of,  and  refuse  the  desire  of  the 
petition." 

Against  these  interlocutors  the  defenders  appealed. 

In  the  mean  time,  the  golf  club  and  magistrates  of  St. 
Andrew's  caused  a  multitude  of  the  inhabitants  to  be  assembled, 
who  proceeded  to  destroy  the  rabbits.  The  defenders  presented 
a  bill  of  suspension,  and  prayed  an  interdict,  which  was  granted ; 
and  the  cause  having  been  reported  by  Lord  Abmadalb,  the 
Court  pronounced  the  following  interlocutor  : — 

"  Upon  report  of  Lord  Armadale,  and  having  advised  the 
mutual  informations  for  the  parties,  the  Lords  find,  that  the 
chargers  must  confine  themselves  to  what  has  been  the  imme- 
morial practice  of  killing  rabbits  on  what  is  denominated  the 
links  or  common  of  St.  Andrew's,  exclusive  of  such  parts  thereof 
as  shall  happen  to  be  under  crops  at  the  time;  and  to  this 
[  *47  ]  extent,  find  the  ^letters  orderly  proceeded,  and  recall  interdict, 
but  quoad  ultra  suspend  the  letters,  and  decern." 

A\gainst  this  interlocutor,  likewise,  the  suspenders  appealed. 
The  respondents  entered  their  cross  appeals  against  the  interlo- 
cutor, 19  Feb.  1806 ;  in  the  declarator,  in  as  far  as  it  did  not 
find  that  the  appellants  were  obliged  to  destroy  the  rabbits  and 
preserve  the  links  entire ;  and,  in  the  suspension,  against  the 
interlocutor  granting  the  interdict. 

[The  appeals  were  argued  by  Romilly  and  Brougham  for 
appellants  in  original  (and  respondents  in  cross)  appeals ;  and 
by  Adum  and  Horner  for  respondents.] 
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Eldon,  L.C.  :  Nov.  81. 

Since  their  Lordships  were  last  called  upon  to  give  attention     Dbmpsteb 
to  the  cause  of  Dempster  v.  Cleghom,  &c.  in  the  declarator  and    clkghorx. 
suspension,  he  had  felt  it  his  duty — a  laborious,  but,  at  the  same        f  ^^  1 
time,  not  altogether  unentertaining  duty — to  look  at  the  whole 
of  the  pleadings  in  the  cause.    The  case  was  represented  at  the 
Bar  as  one  of  great  importance,  and  justly ;  for,  if  it  was  under- 
stood to  be  such  as  the  pursuers  contended  it  was,  it  went  almost 
to  the  destruction  of  the  whole  of  the  defender's  property.     On 
the  other  hand,  this  game  of  golf  was  an  useful  exercise,  and 
appeared  to  be  a  very  favourite  pastime  in  North  Britain.     He 
had  hardly  ever  known  a  cause  in  which  a  warmer  *interest        [  ^50  ] 
appeared  to  be  taken.     The  corporation,  the  professors,  students, 
mhabitants  of  St.  Andrew's,  &c.  appeared  to  be  as  much  alarmed 
at  this  increase  of  rabbits,  as,  according  to  Pliny,  the  people  of 
the  Baleares  w  ere  when  they  sent  to  Augustus  for  a  military  force 
to  suppress  them. 

The  summons  in  the  declarator  was  at  the  instance  of  Hugh 
Cleghom,  Esq.,  Dr.  James  Playfair,  who  stated  himself  to  be 
Principal  of  the  United  College  of  St.  Salvador  and  St.^Leonard ; 
and  others  who  described  themselves  as  inhabitants  of  St. 
Andrew's ;  Thomas  Earl  of  Kellie,  who  was  described  as  captain 
of  this  golfing  society;  and  others  who  appeared  not  to  be 
inhabitants,  but  who  lived  in  the  neighbourhood  of  St.  Andrew's ; 
for  themselves,  and  for  behoof  of  the  other  inhabitants  of  the 
city  of  St.  Andrew's,  **  or  others  who  might  resort  thither  for 
the  purpose  of  enjoying  the  comfort,  exercise,  and  amusement  of 
playmg  golf  on  the  golfing  links  of  St.  Andrews."  These 
plaintiffs,  (as  they  would  be  called  in  England,)  their  Lordships 
would  observe,  were  persons  who  sued  on  account  of  the  inter- 
niption  stated  to  be  created  to  the  playing  at  this  game  of  golf. 
But  the  summons  was  also  at  the  instance  of  James  Gheape  and 
John  Hood,  who  were  suing,  not  on  account  of  the  obstruction 
to  golfing,  but  on  account  of  the  injury  done  to  their  property 
by  this  increase  of  rabbits.  That,  if  not  an  objection  to  the 
summons,  was  certainly  a  singular  mode  of  proceeding,  as  one 
summons  was  made  to  serve  for  two  suits  of  perfectly  different 
natures ;  and  the  interlocutors  took  no  notice  of  the  additional 
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Dbmpsteb     *expense  to  which  the  defenders  might  be  put  by  the  combining 
Cltohokk.    ^*  t^6  two  suits,  one  of  which  might  be  groundless,  and   the 
[  *bi  ]       other  well  founded. 

The  summons,  to  which  he  prayed  their  Lordships'  particular 
attention,  stated,  ''  that  whereas  the  inhabitants  of  the  said  city 
of  St.  Andrew's,  the  professors  and  students  of  the  University 
thereof,  the  gentlemen  in  the  neighbourhood,  'and  all  others  who 
chose  to  resort  thither  for  the  purpose  of  playing  golf,  have,  for 
time  immemorial,'  enjoyed  the  constant  and  uninterrupted  privi- 
lege of  playing  golf  on  that  ground  lying  on  the  north  side  of 
the  said  city,  known  by  the  name  of  the  links,  Pilmore  links,  or 
golf  links  of  St.  Andrew's ;  the  magistrates,  town  council  of  the 
said   city,   knowing  that  the  inhabitants  thereof,   and    other 
pursuers,  had  good  and  undoubted  right  to  exercise  the  said 
privilege,   to   prevent   any  interruption  thereof,   in  the  tacks 
which  they  granted  of  the  said  links,  not  only  declared  that  the 
inhabitants  and  others  who  should  resort  thither  for  the  purpose 
of  playing  golf,  should  have  right  and  liberty  so  to  do,  *  as  they 
had  done  in  former  times  past  memory  of  man  ; '  but,  in  order 
that  the  said  golf  links  might  be  preserved  in  the  same  good 
order  for  golfing  *  in  which  they  had  been  kept  for  past  ages,'  the 
magistrates  and  town  council  appropriated  the  said  grounds  for 
the  pasture  of  sheep,  and  restricted  the  tenant  that  he  should 
not  plough  any  part  of  the  said  golfing  course,  nor  cast  feal  or 
divots  thereon,  *  nor  use  the  same  in  any  way  by  which  the  said 
[  *62  ]       golfing  course  might  be  ♦injured ; '  " — and  under  these  last  words 
they  might  go  the  length  of  arguing  that  the  tenants  could  not 
keep  black  cattle  on  the  links,  as  these  too  might  injure  the 
golfing  course ; — **  and  declared  that  the  tacksman,  or  tenant, 
should  not  have  it  in  his  power  to  make  use  of  the  said  links  as 
a  rabbit-warren."    The  summons  then  stated  the  sale  of  the 
links  by  public  roup.     **  But  (the  magistrates  and  town  council) 
knowing  that  the  inhabitants  and  golfers  had,  *  for  time  imme- 
morial, and  long  past  the  years  of  prescription,  and  long  past 
the  memory  of  the  oldest  person  living,'  enjoyed  the  constant 
and  uninterrupted  privilege  of  playing  golf  on  the  golfing  course 
of  the  said  links,  and  that  they  had  good  and  undoubted  right  to 
continue  in  the  enjoyment  of  the  said  privilege,  without  inter- 
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ruption,  in  all  time  coming,  they,  by  a  condition  in  the  articles    Dempsteb 
of  the  said  roap,  expressly  reserved  to  the  burgesses  of  this  city,    clkohork. 
(St.  Andrew's,)  standing  on  the  stent  roll  allenarly,  power  and 
liberty  to  cut  and  win  divots  upon  the  said  links  and  commonty 
for  flanking  and  rigging,  conform  to  use  and  wont;  also  for 
repairing  the  town's  mills,  leads,  and  dams,  under  this  reserva- 
tion always,  *  that  no  hurt  or  damage  shall  be  done  thereby  to  the 
golf  links,' and  that  it  should  not  be  in  the  power  of  the  feuar,  or 
his  foresaids,  or  any  succeeding  proprietor  of  the  said  Filmore 
links, '  to  plough  up '  any  part  of  the  said  golf  links  in  all  time 
coming."    Here  the  summons  specified  the  acts  prohibited,  but 
then  followed  the  general  words, — "  But  the  same  shall  be  pre- 
served ^entirely  as  it  has  been  in  time  past,  for  the  comfort  and        [  •oS  ] 
amusement  of  the  inhabitants  and  others  who  shall  resort  thither 
for  that  purpose." 

If  the  cause  should  be  considered  as  resting  on  this  ground  in 
the  summons,  then  the  question  would  be,  Whether  the  links 
had  been  preserved  entirely  as  in  times  past?  This  was  the 
utmost  that  was  claimed. 

Then  the  sammons  stated  that  Lord  Eellie,  who  was  repre- 
sented as  captain  of  these  golfers,  had  become  the  purchaser, 
and  that  he  sold  the  links  in  question  to  the  appellants.  It  had 
occurred  to  him,  from  what  had  passed  at  the  Bar,  that  Lord 
Kellie,  after  he  had  become  the  purchaser,  certainly  thought 
that  it  had  been  allowed  to  keep  rabbits  on  these  links,  or  that 
he  might  do  it,  as  he  had  granted  a  missive,  with  a  view  to  a 
lease  of  the  ground,  giving  liberty  to  stock  the  links  with  rabbits  ; 
and  it  was  material  to  observe  that  the  town-clerk  of  St. 
Andrew's,  who  appeared  to  be  also  secretary  to  the  golfing 
society,  seemed  to  have  acted  as  Lord  Eellie's  man  of  business 
in  this  transaction.  The  summons  went  on  to  state,  "  that  the 
Dempsters,  regardless  of  the  rights  of  the  pursuers,  and  Begbie, 
the  tenant,  had  stocked  the  links  with  rabbits,  by  bringing 
rabbits  in  great  numbers  from  other  grounds;  and  which 
rabbits,  thus  introduced  into  the  links,  made  holes  and  burrows 
in  the  ground  of  the  golfing  course,  whereby  the  same  was 
already  much  injured,  and,  if  not  prevented,  would  soon  be  ren- 
dered unfit  for  playing  golf."    It  then  went  on  to  state  *that       [  ^54  ] 
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Dempsteb    part  of  the  case  which  related  to   Gheape    and    his    tenant 

Cleghobn.    Hood. 

Their  Lordships  would  then  advert  to  what  the  sommons 
asserted,  and  what  it  did  not  assert.  First,  it  asserted  that  the 
pursuers  had  a  right  paramount  to  any  feu,  grant,  or  disposi- 
tion, of  these  links,  founded  on  immemorial  enjoyment  and 
prescription  ;  and  that  the  reservations  made  by  the  corporation 
were  in  view  of  a  right  antecedently  existing,  and  not  depend- 
ing merely  upon  any  present  contract,  or  right  not  created, 
but  acknowledged  as  founded  on  prescription.  Their  Lordships 
would  also  observe  that  there  was  no  allegation  that  all  had  a  right 
to  go  upon  these  links  to  kill  rabbits,  as  was  contended  in  the 
other  cause.  There  was  no  such  allegation  here  in  the  first  cause. 
Then  as  to  that  part  which  related  to  Mr.  Cheape  and  his 
tenant,  the  summons  stated,  "  that  the  said  rabbits,  thus  brought 
into  the  said  links,  trespassed  upon  the  farm  of  Balgrove,  be- 
longing to  the  said  James  Cheape,  and  possessed  by  the  said 
John  Hood,  as  tenant  therein,  (and  which  are  separated  from 
the  links  for  more  than  a  mile  by  a  road  only),  by  coming  over 
in  great  numbers  and  destroying  the  crops  in  summer  and  the 
wheat  and  turnip  in  winter;  and  upon  which  road  the  said 
Charles  and  Cathcart  Dempster,  and  James  Begbie,  their  tenant, 
have  of  late  set  traps  and  stamps  in  great  numbers,  and  have 
also  strewed  poison  and  other  noxious  drugs  on  the  said  open 
links,  by  which  the  said  John  Hood  and  several  others  have  lost 
[  •ss  ]  dogs,  and  which  has  *obliged  the  said  James  Cheape  and  others  to 
keep  their  dogs  locked  up  to  prevent  their  being  destroyed,  by  which 
they  have  suffered  considerable  damage  and  inconvenience." 

And  then  it  stated  that,  **  true  it  was,  that  the  pursuers  and 
others,  as  being  entitled  to  the  said  privilege  of  playing  golf  on 
the  said  links,  and  on  that  account  entitled  to  restrain  the  pro- 
prietor, tenant,  and  possessor  thereof  from  injuring  the  ground 
on  the  golfing  course,  or  from  doing  any  thing  that  may  render 
the  course  unfit  or  inconvenient  for  golfing,  have  often  desired 
the  said  Charles  Dempster,  &c.  &c.  not  only  to  desist  from 
forming  the  said  links  into  a  rabbit  warren,  or  doing  any  other 
thing  whereby  the  said  golfing  course  may  be  injured ;  but  also 
to  have  removed  or  destroyed  the  rabbits  introduced  by  them,  (to. 
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into  the  said  ground,  and  to  preserve  the  same  in  the  same  Dempster 
state  and  good  order  for  golfing  as  it  has  been  for  afjes  past.'*  *  cleghobn. 
This  allegation  had  set  him  right  in  one  particular,  with  respect 
to  which  he  had  been  misled  by  the  interlocutor,  which  repre- 
sented the  summons  as  concluding  for  the  removal  of  the 
defenders  from  the  links ;  whereas,  it  only  concluded  for  the 
removal  of  the  rabbits. 

Then,  having  thus  stated  their  case,  in  which  their  Lordships 
would  observe  what  issues  were  joined  and  what  were  not  joined 
nor  mentioned,  the  summons  went  on  to  allege,  "  that  it  ought 
and  should  be  found,  decerned,  &c.  that  the  pursuers,  inhabi- 
tants of  St.  Andrew's,  and  others,  who,  by  themselves,  their 
predecessors,  and  authors,  have  enjoyed  the  free,  immemorial, 
and  *uninterrupted  privilege,  &c.  and  others  who  may  resort  [  •se  ] 
thither  for  the  enjoyment  of  the  exercise,  comfort,  and  amuse- 
ment of  playing  golf,  have  good  and  undoubted  right  and  title,  at 
all  times,  and  on  all  occasions,  to  resort  to  the  said  golfing 
links,  &c.  and  enjoy  the  comfort  and  amusement  of  playing  golf, 
&c.  in  the  course  that  has, /or  time  immemorial^  been  used  for  that 
purpose.''  Here,  too,  the  pursuers  rested  on  prescription ;  and 
then  it  went  on  to  allege,  "that  the  defenders  ought  to  be 
decerned,  &c.  to  desist  from  putting  or  keeping  rabbits  in  the  said 
links,  (their  Lordships  would  mark  the  term  putting  as  well  as 
keeping:)  and  then  it  prayed,  "that  the  defenders  might  be 
decerned  to  pay  damages  to  Cheape  and  Hood,  and  to  remove 
or  destroy  the  rabbits  to  prevent  such  damage  in  time  coming." 

To  this  summons,  it  would  be  observed,  the  magistrates  of 
St.  Andrew's  were  then  no  parties. 

Then  the  Court,  having  advised  this  summons  of  declarator, 
went  on  to  make  what  was  called  its  grand  decemiture.  "  The 
Lords  of  Council  and  Session,  &c.  sustain  the  title  of  the  pur- 
puers,  and  decern,  &c.  that  the  pursuers,  inhabitants  of  St. 
Andrew's,  and  others,  who,  by  themselves,  their  predecessors, 
and  authors,  have  enjoyed  the  free,  immemorial,  and  uninter- 
rupted privilege  before  mentioned,  and  others  who  may  resort 
thither  for  the  enjoyment  of  the  exercise,  comfort,  and  amuse- 
ment of  playing  golf,  have  good  and  undoubted  right  and  title, 
at  all  times,  and  upon  all  occasions,  to  resort  to  the  said  golfing 


112  1818.    H.  L.    2  DOW,  56—58.  [b.r. 


Dkmpsteb  links  of  St.  Andrew's,  and  there  to  exercise  the  privilege,  and 
Cleqbobk.  ^enjoy  the  comfort  and  amusement,  of  playing  golf  on  the  said 
links,  in  the  course  that  has,  for  time  immemorial,  been  used  for 
[  *^7  ]  that  purpose ;  and  decern,  prohibit,  and  discharge  the  said 
Charles  Dempster,  &c.  from  hindering,  molesting,  or  interrupt- 
ing the  said  pursuers,  or  others,  the  inhabitants  of  the  said  city 
of  St.  Andrew's,  or  the  said  other  pursuers,  or  any  other  persons 
who  may  resort  thither  for  the  purpose  of  enjoying  the  comfort, 
&c.  of  playing  golf  on  the  said  links,  in  the  free  and  uninter- 
rupted exercise  of  the  said  privilege,  and  ordain  the  said 
defenders  from  putting  or  keeping  rabbits  on  the  said  links,  or 
doing  any  other  act  by  which  the  links  might  be  rendered  less 
convenient  for  playing  golf,  &c. ;  and  ordain  the  defenders  to 
keep  and  preserve  the  links,  or  course  of  golfing  in  the  same 
state,  and  good  order,  and  entirety,  as  they  have  been  for  ages  in 
time  past"  Then  (without  saying  anything  as  to  Cheape  and 
his  tenant)  the  Court  found  the  defenders  (appellants)  liable  in 
the  full  expense  of  extract,  which  expense  was  probably  much 
the  same  as  if  Cheape  had  not  been  a  party. 

The  magistrates  had  at  length  assisted  the  respondents,  and 
he  wished  to  have  an  explanation  of  this  difficulty.  The  case 
had  been  argued  on  two  grounds : — 1st,  The  title  of  the  pursuers 
independent  of  the  acts  of  the  corporation,  the  only  ground  on 
which  the  Court  had  given  an  opinion.  2nd,  Their  title  as 
flowing  from  the  acts  of  the  corporation.  As  to  the  former,  they 
had  to  consider  what  was  the  nature  of  the  servitude,  who  they 
[  •ss  1  were  that  *claimed  it,  and  whether  they  could  be  entitled  to  it 
independent  of  the  acts  of  the  corporation.  Then,  as  to  the 
latter  point,  it  was  said  the  pursuers  had  their  title  by  virtue  of 
the  acts  of  the  corporation ;  and  therefore  it  was  to  be  considered 
whether  the  Court  below  had  given  any  opinion  on  this  latter 
point.  No  : — The  Court  had  said  that  the  title  of  the  pursuers, 
independent  of  the  acts  of  the  corporation,  had  been  already  sus- 
tained by  an  interlocutor  now  become  final.  But  suppose  their 
Lordships  thought  that  the  title  depended  on  the  acts  of  the  cor- 
poration, how  were  they  to  deal  with  the  interlocutor,  when  the 
Court  below  had  given  no  opinion  on  the  second  ground  of  title  ? 
One  of  the  interlocutors  had  found,  ''  that  the  pursuers,  in- 
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habitants  of  St.  Andrew's,  and  others,  had  right  to  take,  kill,     Dbmpstbb 
and  destroy  the  rabbits  on  the  said  links."    But  this  was  not    CLisaHOBx. 
claimed  by  the  summons,  and  the  Court  could  not  carry  the 
matter  farther  than  the  conclusions  of  the  summons  had  done ; 
and  if  the  magistrates  came  in  for  the  rights  of  third  parties 
under  their  charters,  still  the  same  objection  applied.    But 
supposing  this  to  have  been  set  right  in  the  next  interlocutor, 
see  in  what    inextricable    confusion    the  interlocutors,  taken 
altogether,  were  involved  in  the  declarator  and  suspension.     In 
one  interlocutor,  the  appellants  were  assoilzied  from  the  conclu- 
sions in  the  libel,  as  far  as  related  to  their  destroying  their  own 
rabbits;  but  it  was  found  that  the  pursuers  had  a  right  to 
destroy  them.     In  the  next  interlocutor  that  latter  finding  was 
recalled  as  incompetent  in  hoc  statu :  so  that  the  efifiect  of  these 
interlocutors  was  to  negative  the   *alleged  obligation  on  the       [*59] 
defenders  to  destroy  their  own  rabbits ;    and  as  to  the  other 
point,  the  right  of  the  pursuers  to  destroy  them,  they  suspended 
giving  any  opinion  upon  that  till  the  question  came  regularly 
before  them. 

Then  followed  the  suspension.  The  magistrates  had  raised 
the  people  by  a  kind  of  conscription  for  the  destruction  of  the 
rabbits,  and  they  were  destroyed  in  great  numbers.  The  appel- 
lants then  gave  in  their  bill  of  suspension,  which  was  nothing  more 
than  saying  this,  "  Pray  prohibit  them  from  killing  our  rabbits 
till  the  question  is  tried."  The  Court  had  said  in  the  declarator, 
that  it  could  not  declare  the  right  till  the  question  came  to  be 
tried ;  and  therefore  no  right  had  been  established.  But,  in  the 
suspension,  the  Court  found,  *'  that  the  chargers  must  confine 
themselves  to  what  has  been  the  immemorial  practice  of  killing 
rabbits  on  what  was  denominated  the  links  or  common  of  St. 
Andrew's,  exclusive  of  such  parts  thereof  as  should  happen  to  be 
under  crops  at  the  time."  Now,  how  did  they  come  at  the  con- 
clusion that  this  was  the  immemorial  practice  ?  Why  thus : — 
The  interlocutor  in  the  former  cause, 'which  had,  in  terms  of  the 
libel,  said  that  the  defenders  should  not  keep  rabbits,  implied 
that  they  might  be  killed,  though  they  had  altered  that  part  of 
the  interlocutor  which  found  that  the  inhabitants  had  a  right  to 
kill  and  destroy,  no  such  right  having  been  claimed.    And  yet, 
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Demmteb    having  struck  out  of  the  interlocutor  in  the  former  cause  that 
Clbohobk.    part  which  found  the  right  of  the  inhabitants  to  kill  and  destroy 
[  •60  ]       the  rabbits,  in  the  ^suspension  they  found  the  right  to  kiU  out 
of  the  words  not  keep  / 

The  defenders  complained  of  this  in  another  way.    The  Court 
below  had  looked  at  the  proof  in  the  other  cause,  which  was  no 
proof  in  this  ;  and  if  it  were,  the  Court  could  not  properly  have 
looked  at  it  as  to  this  point,  because  the  right  was  not  alleged  in 
the  summons.    These  were  inconsistencies  which  required  ex- 
planation.   He  was  as  friendly  to  the  game  of  golf  as  any  one, 
and,  if  he  were  a  St.  Andrew's  student,  he  should  be  as  sorry  to 
lose  that  pastime  as  any  other  advantage  to  be  derived  from  that 
University,  or  any  other  University.    But  the  question  was. 
Whether  a  servitude  could  be  supported  which  subverted  the  use 
of  the  property  over  which  it  was  claimed?    If  there  was  a 
reservation,  had  they  the  full  benefit  of  that  reservation  ?    The 
links  were  to  be  kept  as  in  times  past.    How  had  they  been  kept 
in  times  past  ?    There  always  had  been  rabbits  there.    They 
said  sheep  had  been  kept  there,  and  was  the  best  stock.    But 
were  the  defenders  prevented  from  keeping  any  other  animals 
than  sheep?    But  the  sheep  had  been  tried,  and  had  rather 
failed.    But  then  it  was  said  that  this  was  a  wrong  kind  of 
sheep.    Did  they  mean  to  say  that  the  defenders  had  a  right  to 
keep  only  one  sort  of  sheep  ?    Look  at  the  leases ;  even  Ritchie's 
lease  did  not  exclude  rabbits,  but  divided  the  right  of  destroying 
them  between  the  magistrates  and  tenant.    How  was  the  matter 
to  stand  as  to  other  animals  ?    Their  Lordships  probably  never 
had  seen  any  of  these  nice  golf  balls  ;  but  if  they  happened  to 
[  *6i  ]       get  '''into  what  black  cattle  sometimes  left  behind  them,  it  would 
be  as  bad  as  getting  into  a  rabbit  scrape ;  and  the  same  observa- 
tion, to  a  certain  extent,  might  be  applied  to  horses  and  sheep. 
But  the  question  was,  Whether  the  right  to  play  at  golf  was  not 
to  be  enjoyed  only  consistently  with  all  the  uses  to  which  the 
land  could  properly  be  applied  ?  It  had  not  yet  been  proved  that 
the  pursuers  had  a  right  to  kill  the  rabbits,  and  the  defenders 
were  forbidden  to  keep  them.     Then,  if  they  were  neither  to 
be  destroyed  nor  kept,  what  was  to  be  done  with  them  ? 
They  also  said  that  English  and  other  rabbits  had  been  intro- 
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duced ;— but  what  then  ?  A  single  pair  would,  from  the  extra-  Dempstkb 
ordinary  fecundity  of  the  animal,  soon  fill  the  whole  of  the  clkohobn. 
ground  with  rabbits,  if  the  stock  were  protected.  And  it  had 
been  properly  asked,  how  were  those  that  had  been  introduced 
to  be  distinguished  from  them  that  had  been  there  before  ?  The 
strong  impression  on  his  mind  was,  that  this  right  could  not 
be  supported  to  the  extent  of  depriving  the  defenders  of  the  use 
of  their  property. 

Eldon,  L.  C.  : 

He  had  before  adverted  to  the  difficulties  which  presented  Dee,^, 
themselves  in  the  examination  of  this  cause,  and  he  then 
stated,  what  he  now  repeated,  that,  inasmuch  as  it  appeared  to 
all  that  this  cause  must  be  remitted,  it  was  important  that  the 
Court  below  should  understand  the  nature  of  the  difficulties 
nnder  which  this  House  laboured. 

The  summons  in  the  declarator  stated  that  the  *title  was  not      [  •62  ] 
only  in  persons  composing  the  golf  club  of  St.  Andrew's,  and 
the  inhabitants  ;   but   also  in  all  others   choosing  to   resort 
thither  for  this  amusement  of  playing  golf. 

In  looking  into  the  separate  cases  which  had  been  referred  to 
in  the  course  of  the  cause,  where  the  servitudes,  though  not 
connected  with  a  dominant  tenement,  were  yet  not  absolutely 
personal,  it  would  be  found  that  these  were  claimed  by  the  cor- 
poration for  the  use  of  the  burgesses  and  other  inhabitants. 
But  of  what  description  were  these  privileges,  which  were  stated 
to  be  not  merely  in  the  corporation  and  inhabitants,  but  also 
in  all  others  ? 

He  had  stated  that  the  title  so  put  had  been  affirmed  by  an 
interlocutor  which  had  become  final  before  the  magistrates  had 
sisted  themselves  as  parties.  At  the  Bar  here,  the  title  had 
been  more  strongly  argued  on  the  ground  of  the  acts  of  the 
corporation,  reserving  the  privilege  by  contract ;  and  certainly  it 
was  a  different  question  whether  such  a  title  could  be  set  up  by 
prescription,  and  whether  it  might  be  reserved  by  bargain. 
Bat,  on  looking  at  the  record,  it  appeared  that  the  Court  had 
given  no  judgment  on  the  question  of  title,  as  founded  on  the 
acts  of  the  corporation.    The  title,  independent  of  these  acts, 
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Dempsteb    had  been  sustained  by  an  interlocutor  which  had  become  final ; 

Cleghohn.    and  on  this  ground  the  other  interlocutors  had  proceeded,  and 
not  on  the  ground  of  any  title  as  flowing  from  the  acts  of  the 
corporation.    Then  could  their  Lordships  decide  upon  a  point  of 
law  which  had  not  been  under  consideration  in  the  Court  below  ? 
[  63  ]  He  had  stated  that  he  had  found  infinite  difficulty  in  under- 

standing the  interlocutors  of  the  Court  below.  In  one  of  the 
interlocutors  they  had  found  that  the  defenders  had  no  right  to 
keep  rabbits,  but  negatived  the  alleged  obligation  upon  them 
(the  defenders)  to  destroy  their  own  rabbits ;  finding,  however, 
that  the  pursuers,  inhabitants,  and  others^  had  a  right  to  destroy 
the  rabbits ;  and  if  it  had  rested  there,  to  be  sure  one  could  have 
understood  what  was  meant ;  because,  if  others  had  a  right  to 
destroy  the  rabbits,  that  might  sufficiently  prevent  their  being 
kept.  But,  on  reviewing  this  interlocutor,  the  Court  found  that 
they  were  wrong  in  declaring  the  right  in  the  pursuers  to  kill 
and  destroy  the  rabbits,  and  recalled  this  part  of  the  interlocutor. 
That  reduced  the  finding  to  this, — that  the  defenders  were  vot 
to  keep  rabbits,  but  they  were  not  hound  to  destroy  or  to  remove 
them.  If,  then,  they  were  not  hound  to  destroy  or  remove  them, 
(nobody  else  having  a  right  to  do  so,)  and  yet  were  bound  not  to 
keep  them,  what  was  to  be  done  ? 

Then  it  had  been  stated  that  English  rabbits,  and  rabbits 
from  other  parts  of  Scotland,  had  been  introduced ;  and  it  had 
been  contended  that  all  the  rabbits  ought  to  be  removed  ;  and 
then  it  was  said  that  part  of  them  ought  to  be  removed.  But  it 
had  been  properly  asked,  how  they  were  to  distinguish  the 
rabbits  that  had  been  lately  introduced  from  those  that  had 
been  there  before  ?    The  thing  was  totally  inextricable. 

But  they  had  further  to  observe  the  confusion,  not  only  in  the 
[  *64  ]  declarator,  but  in  the  suspension.  *Much  had  been  said  about 
scrapes  in  the  course  of  the  proceedings  in  the  cause,  but  their 
Lordships  could  not  easily  extricate  this  cause  out  of  the 
scrapes  in  which  it  was  involved.  The  object  of  the  suspension 
was  to  prevent  the  magistrates  from  assembling  all  and  sundry, 
by  beat  of  drum,  to  proceed  in  a  body  to  expel  or  kill  these 
rabbits.  The  Court  had  said,  "  that  they  had  no  right  to  kill 
them,  except  on  what  was  denominated  the  links  or  common  of 
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St.  Andrew's,  exclusive  of  such  parts  as  should  happen  to  be  Dempster 
under  crop  at  the  time."  No  proof  was  taken  in  the  second  cleohohn. 
cause.  There  was  no  admission  in  the  papers.  They  could  not 
regularly  look  at  the  proof  in  the  former  cause,  not  only  because 
it  was  no  proof  in  the  second  cause,  but  also  because  the  Court 
had  said  that,  upon  that  cause,  they  could  not  decide  the  question 
as  to  the  right  of  the  pursuers  to  kill  the  rabbits.  It  was  neces- 
sary, then,  to  remit  both  causes,  that  the  Court  below  might 
review  all  the  interlocutors. 

He  regretted  the  existence  of  the  necessity  to  send  this  back 
again ;  but  it  was  a  strong  thing  to  say  that  all  who  chose  to  do 
so  might  play  at  golf  on  a  man's  ground,  and,  for  that  purpose, 
destroy  all  the  produce  which  it  was  best  calculated  to  yield,  and 
prevent  its  being  used  for  those  ends  to  which  alone  it  could  be 
applied  beneficially  for  the  owner.  If  it  were  possible  to  feed 
black  cattle  there,  he  had  before  observed  that,  if  these  balls  got 
into  what  they  occasionally  left  behind  them,  they  would  be  in 
a  worse  scrape  than  if  they  got  into  a  rabbit  scrape.  He 
repeated,  that  since  the  time  of  the  application  to  Augustus  by 
the  people  of  *the  Baleares  for  a  military  force  to  suppress  the  [  *65  ] 
rabbits,  he  believed  that  there  never  had  been  a  contest  between 
men  and  rabbits  carried  on  with  so  much  spirit. 

"  It  is  ordered  and  adjudged  thai  both  the  said  causes  be 
remitted  back  to  the  Court  of  Session  in  Scotland  to  review  all 
the  interlocutors  complained  of  ;  but,  in  the  first  place,  to  review 
the  several  interlocutors  complained  of  in  the  process  of  sus- 
pension upon  such  grounds  as  shall  be  submitted  to  them,  and, 
in  reviewing  them,  to  consider  whether  there  is  any  proof  duly 
made  in  any  proceedings  between  the  parties  which  could  be 
properly  resorted  to,  in  the  said  process  of  suspension,  as 
establishing  any  such  immemorial  practice  of  killing  rabbits  on 
the  links  of  St.  Andrew's,  or  any  part  thereof,  as  appears  to  be 
presumed  to  have  existed  by  the  terms  of  the  interlocutor  of  the 
10th,  and  signed  the  11th,  June,  1807,  complained  of  in  the 
process  of  suspension ;  to  which  practice  it  is,  in  the  said  inter- 
locutor, declared  that  the  chargers  must  confine  themselves,  and 
having  r^ard  to  the  interlocutor  of  the  18th  May,  1806,  in  the 
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Bbicpbteb 

V. 

Glbghobn. 


[•66] 


action  of  declarator,  which  recalled  as  incompetent  the  finding 
in  that  proceeding,  that  the  pursuers  and  others  had  right  to 
take,  kill,  and  destroy  the  rabbits  upon  the  said  links  as  they 
were  formerly  in  use  to  do.  And  it  is  further  ordered  that  the 
said  Court  of  Session  do,  after  such  review  of  the  interlocutors 
in  the  process  of  suspension,  proceed  as  to  them  ^shall  seem 
meet ;  and  also  proceed  as  to  them  shall  seem  meet  after  their 
review  of  all  other  the  interlocutors." 


1813. 
J)ee.  8,  15, 

Sldok,  L.C. 

[73] 


[•74] 


Scotland. — ^Appeal  fbom  the  Court  of  Session. 
GEANT  AND  Others  v.   DYEE  and   Others, 

(2  Dow,  App.  Cas.  73—90.) 

Testator  gives  3,000Z.  portion  to  each  of  three  daughters,  the  in- 
terest to  be  paid  them  in  the  meantime,  and  the  principal  on  the  event 
of  their  marriage  with  the  consent  of  his  widow  and  one  or  more  of  his 
trustees ;  and  in  case  of  their  marrying  without  such  consent,  the  prin- 
cipal sum  of  the  daughter  so  marrying  to  go,  not  to  the  wife  and 
husband,  but  to  the  children  of  the  marriage ;  and  in  case  of  their  dying 
unmarried,  then  the  principal  sum  to  revert  to  his  estate ;  the  residue  of 
which  he  gave  to  his  son.  After  'testator's  death,  the  son  assigned  his 
contingent  interest  in  the  portions  to  one  of  the  sisters.  The  mother 
and  trustees  died.  Ileld  that,  as  those,  whose  consent  to  the  marriage 
of  the  daughters  was  required  by  the  will  in  order  to  entitle  them  to 
their  portions  in  that  event,  were  dead,  and  as  the  son  was  the  only 
other  person  interested  in  the  portions,  and  as  he  had  assigned  his  in- 
.  terest  to  one  of  his  sisters,  that  sister  was  entitled  to  upUft  her  own 
portion  immediately,  and  the  portions  of  her  other  sisters  with  their 
consent,  and  to  close  the  trust. 

Archibald  Grant,  Esq.  of  Pittencrief,  who  usually  resided  in 
London,  and  was  resident  there  at  the  time  of  his  death,  died  in 
1784,  having  previously  made  his  will,  of  which  the  material  parts, 
as  read  by  the  Chancellor,  are  stated  below,  with  the  sections 
numbered  for  the  convenience  of  reference,  and,  as  far  as 
possible,  to  prevent  the  necessity  of  repetition.  The  testator, 
by  his  will,  **  gave  all  his  property,  real  and  personal,  to  trustees 
(therein  named,)  their  executors,  administrators,  and  assigns, 
upon  trust  that  they,  the  survivor  of  them,  and  executors  and 
administrators  of  the  survivor,  should  convert  the  whole  of  his 
personal  estate  into  ready  money,  place  the  same  in  the  public 
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fonds,"  &c. ;  which  money,  and  all  other  hie  estates,  they,  and       Qbaht 

the  "sarvivors  and  Burvivor  "  of  them,  were  to  stand  possessed        dtkb. 

of,  and  interested  in,  upon  trust,  for  the  purposes  of  his  will : 

and,  after  reciting  that  he  had  agreed  to  give  Thomas  Dyer, 

faoflband  of  his  eldest  daughter  Maria  Letitia  Dyer,  8,0002.  as 

her  marriage  portion,  and  that  1,000/.  thereof  had  been  already 

paid,  and  that  the  other  2,000Z.  was  to  be  paid  after  his  own  and 

his  *wife*s  death,  he  directed  the  same  to  be  paid  accordingly.       [  *73  ] 

And  then  the  will  proceeded  thus ;  viz. — 

Sect.  1. — "  I  give  and  bequeath  to  each  of  my  three  younger 
daughters,  Amelia  Charlotte  Grant,  Anne  Grant,  and  Elizabeth 
Grant,  the  sum  of  2,0002.  a-piece,  with  legal  interest  on  the  same 
from  the  time  of  my  death.  The  said  principal  sums  of  2,0002. 
to  be  vested  in  the  said  trustees  and  executors  before  mentioned, 
in  trust,  for  the  use  and  behoof  of  each  of  the  said  three 
daughters  respectively,  from  the  time  of  my  death,  as  before 
expressed,  until  the  time  of  their  respective  marriages,  if  such 
an  event  shall  happen;  when  they,  or  such  of  them  shall  be 
married,  (but  w^ith  the  special  consent  and  approbation  of  my 
said  wife  during  her  life,  and  of  one  or  more  of  the  said  trustees 
and  executors,  first  had  and  obtained,)  and  the  husband  of  such 
daughter  or  daughters  so  married  shall  be  entitled  to  demand, 
uplift,  receive,  and  grant  discharges,  for  the  said  respective 
sums  of  2,0002.  each,  with  legal  interest  thereof.  But  in  case 
one  or  either  of  my  said  daughters  shall  marry,  at  any  time 
after  my  decease,  without  having  first  asked  and  obtained  the 
consent  and  approbation  before  directed,  then  the  said  daughter 
so  married,  or  the  husband  of  such  daughter,  shall  not  be  entitled 
at  any  time  to  demand,  uplift,  and  receive,  the  said  respective 
principal  sum  or  provision  of  2,0002. ;  but  the  same  shall  remain 
vested  in  the  said  executors  and  trustees,  in  trust,  for  the  use 
and  behoof  of  the  child  or  children  of  such  marriage,  if  any  such 
there  shall  be  ;  and  the  said  daughter,  and  the  husband  of  such 
daoghter,  shall  only  be  entitled  to  demand  and  receive  the  legal 
interest  annually  arising  from  the  said  provision,  from  the  time 
of  my  death  aforesaid." 

Sect.  2. — "  And  in  case  any  one  or  more  of  my  said  daughters 
shall  remain  unmarried  and  single  after  my  death,  and  not  be 


120  1813.    H.  L.    2  DOW,  75—76.  [r.b. 


Gbakt  married  at  all,  then  the  said  daughter  or  daughters  shall  only 
D^Es.  be  entitled  to  receive  the  annual  interests  arising  from  their 
respective  provisions,  after  deducting  such  proportions  thereof 
as  shall  hereafter  be  directed  to  be  paid  and  applied  for  their 
maintenance  and  education ;  that  is  to  say,  I  hereby  desire  and 
direct  that  my  three  said  younger  daughters,  or  such  of  them  as 
[  ♦76  ]  shall  *remain  unmarried  as  aforesaid,  shall  Uve  and  reside  with 
my  said  wife  Anna  Maria  Grant,  so  long  after  my  death  as  she 
shall  remain  a  widow ;  and  that  my  said  trustees  and  executors 
do  and  shall  pay  and  apply  so  much  of  the  said  interest  and 
produce  of  their  respective  portions  and  provisions,  as  they  shall 
in  their  discretion  think  fit  and  reasonable,  for  the  maintenance 
and  education  of  such  daughters  so  remaining  unmarried ;  and 
that  they,  or  such  of  them,  shall  be  entitled  to  receive  for  them- 
selves respectively  the  remaining  balances  of  the  said  annual 
interests,  but  that  the  said  provisions  and  principal  sums  of 
2,000{.  to  each  of  the  said  daughters  so  remaining  unmarried^ 
shall  remain  vested  in  the  said  executors  and  trustees,  in  trust, 
as  aforesaid,  during  their  respective  Uves,  and  shall,  at  their 
deaths,  revert  to  and  become  a  part  of  my  estate,  as  if  no  such 
provision  had  ever  been  made." 

Sect.  3. — '**  I  also  give  and  bequeath  to  each  of  my  said  three 
younger  daughters  the  farther  sum  of  1,000Z.  a-piece,  from  the 
time  of  my  said  wife's  decease,  to  be  paid  to  such  of  them,  or 
to  the  husband  of  such  of  them  as  shall  be  married,  within  one 
year  from  the  time  of  her  death,  with  legal  interest  thereon  from 
that  time,  while  it  shall  remain  unpaid ;  but  the  said  farther 
principal  sum  of  such  daughter  as  shall  remain  unmarried  shall 
remain  vested  in  the  said  trustees  before  named  during  her  or 
their  respective  lives,  and  shall,  at  her  or  their  deaths,  revert  to 
and  become  a  part  of  my  said  estate,  in  the  same  manner  as  is 
before  expressed  respecting  the  said  2,000Z.  before  directed  ;  and 
such  daughter  so  remaining  unmarried  shall  be  only  entitled 
to  receive  the  annual  interest  of  the  said  respective  sum  of  1,OOOL 
from  the  decease  of  my  said  wife  during  her  or  their  natural 
lives." 

The  testator  then  went  on  to  give  an  annuity  of  2501.  to  his 
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wife,  and  several  small  legacies  to  various  persons,  &c.  <fec. ;  and       Gbant 
then  the  will  proceeded  thus : —  Dyeb. 

Sect.  4. — "  It  is  my  farther  will  and  desire  that,  after  deduct- 
ing and  reserving  the  several  legacies,  provisions,  and  reserved 
sums,  left  and  bequeathed  to  my  said  four  daughters,  the  sum 
of  1,000Z.  *to  be  disposed  and  bestowed  of  by  the  said  Anna  Maria  [  •^t  ] 
Grant,  by  will,  in  manner  before  mentioned,  the  above  recited 
legacy  of  2502.  to  be  paid  annually  to  my  said  wife  from  the  time 
of  my  death,  and  the  several  other  legacies  and  donations  above 
specified,  my  said  executors  and  trustees  shall  stand  seised  and 
possessed  of,  and  interested  in,  all  the  residue  and  remainder  of 
my  fortune  and  estates,  both  real  and  personal,  and  the  interests, 
dividends,  and  profits  thereof,  in  trust,  for  the  use  and  behoof  of 
my  son,  the  said  Alexander  Grant,  Captain  in  the  13th  regiment 
of  foot,  his  heirs,  executors,  administrators,  and  assigns ;  the 
said  interests,  dividends,  and  profits  thereof  to  be  regularly  paid 
to  and  accounted  for  to  him  yearly,  as  they  shall  become  due 
and  payable  from  the  time  of  my  death ;  but  that  he  shall  have 
no  right  or  title  to  sell  out  any  stock,  or  take  up  or  employ  any 
principal  sum  or  part  of  the  said  estate,  real  or  personal,  except 
so  much  as  may  be  necessary  for  the  immediate  payment  and 
discharge  of  the  several  legacies  and  donations  above  be- 
queathed, which  the  said  executors  and  trustees  before  named 
are  authorised  and  required  to  do  as  soon  as  may  be  convenient 
after  my  decease ;  and  excepting  such  sums  of  money  as  may 
be  necessary,  and  as  they  shall  approve  of,  to  be  applied  towards 
and  for  purchasing  the  farther  promotion  of  my  said  son  in  the 
anny :  and  I  further  direct,  and  it  is  my  special  will  and  desire, 
that  the  said  Alexander  Grant  shall  not  be  entitled  to,  or  have 
any  claim,  right,  or  power,  to  demand,  sue  for,  uplift,  receive, 
or  grant  discharges  for,  any  part  or  portion  of  the  said  remain- 
ing estates,  real  or  personal,  of  which  I  shall  die  possessed, 
either  for  the  payment  of  such  debts  as  he  may  have  contracted, 
or  for  any  other  use  or  pretext  whatever,  excepting  only  as  before 
excepted,  until  he  shall  have  arrived  at  and  completed  81  years 
of  age,  or  be  married,  whichever  of  those  two,  events  shall  first 
happen  after  my  decease;  but,  on  his  having  arrived  at,  and 
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Grant  completed  the  above  age  of  31  years,  or  being  married,  as  before 
Dyeb.  said,  they  shall  pay  and  make  over  to  him,  and  he  shall  have  a 
full  right  and  title  to  demand,  sue  for,  uplift,  receive,  and  grant 
sufficient  acquittances  and  discharges  for  all  such  remaining  un- 
appropriated sums  of  money,  principal  and  interest,  stock,  and 
real  estates  and  personal,  as  I  shall  die  possessed  of,  in  the  same 
manner  as  I  could  have  done  in  my  lifetime  ;  excepting  always 
such  sums  of  money  as  above  are  reserved  and  appropriated  for 
[  *78  ]  *the  uses  and  purposes  before  expressed ;  and  he  shall  at  no 
time  have  any  the  least  right,  title,  or  pretext,  to  claim,  demand, 
receive,  intermeddle  with,  or  grant  acquittances  for,  any  part  of 
the  said  reserved  and  appropriated  sums  of  money  as  above ;  but 
that  the  said  executors  and  trustees  shall  remain  vested  in  and 
possessed  of  the  same  in  trust,  for  the  uses  and  purposes  before 
expressed." 

Sect.  5. — "And  in  case  my  said  son,  Alexander  Grant,  shall 
happen  to  die  under  the  age  of  31  years,  or  unmarried,  then  my 
will  is,  that  my  said  executors  and  trustees  shall  stand  possessed 
of,  and  interested  in,  my  said  residuary  estates  and  accumu- 
lations thereof,  in  trust  for  my  said  four  daughters,  and  the 
survivor  or  survivors  of  them,  and  the  respective  heirs,  executors, 
administrators,  and  assigns  of  such  surviving  daughter  or  daugh- 
ters: and  in  case  there  shall  be  but  one  surviving  daughter, 
then  in  trust  for  such  surviving  daughter,  her  heirs,  executors, 
administrators,  and  successors,  the  share  of  my  eldest  daughter, 
Maria  Letitia  Dyer,  to  be  paid,  assigned,  or  made  over  to  her  or 
her  said  husband,  Thomas  Dyer,  for  her  use  and  benefit,  within 
one  year  after  the  death  of  the  said  Alexander  Grant ;  and  the 
share  of  the  survivor  or  survivors  of  my  said  three  younger 
daughters  to  continue  vested  in  the  said  trustees,  from  the  time 
of  the  death  of  their  said  mother,  Anna  Maria  Grant,  if  she 
shall  survive  her  son,  the  said  Alexander  Grant,  and  in  case  she 
shall  so  long  remain  a  widow,  in  trust  until  such  time  as  they, 
or  either  of  them,  shall  be  married ;  when  such  share  or  pro- 
portion shall  be  paid,  assigned,  and  made  over  to  her  or  them, 
or  the  husband  of  such  daughter  or  daughters  so  married,  within 
one  year  after  the  death  of  my  said  wife,  in  case  she  shall  survive 
her  son,  the  said  Alexander  Grant,  as  aforesaid." 
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Sect.  6. — '*  And  in  the  event  of  the  said  Alexander  Grant's  Qbant 
dying  without  having  attained  the  age  of  31  years  complete,  and  dtsb. 
onmarried,  as  is  before  expressed,  then,  and  in  that  case,  it  is 
my  will,  and  I  desire  that  my  said  residuary  estates,  and  accu- 
mulations thereof,  shall  be  charged  and  chargeable  with  the 
payment  of  the  farther  clear  yearly  sum  of  lOOi.  to  my  said 
wife  Anna  Maria  Grant,  &c.  &c.  And  in  case  my  said  son  shall 
die,  as  aforesaid,  and  my  said  four  daughters  shall  all  die  with- 
out being  married,  or  such  of  them  as  shall  be  married,  and  die 
without  leaving  issue  of  their  bodies,  then  my  will  is  that  my 
said  *  trustees  shall  stand  possessed  of,  and  interested  in,  all  my  [  *79  ] 
said  residuary  estates,  and  accumulations  thereof,  in  trust,  to 
pay  the  interest  and  produce  thereof,  and  of  the  whole  thereof, 
to  my  said  wife  during  her  life  ;  and  after  her  death,  and  in  the 
event  of  the  death  and  deaths  of  my  said  four  daughters,  as  above 
expressed,  I  leave  and  bequeath  the  sum  of  500Z.  a-piece  to  such 
of  my  said  executors  and  trustees  as  shall  have  accepted  of  and 
acted  in  the  said  trust  and  character ;  and  all  the  remainder  of 
my  property,  possessions,  and  estates,  real  and  personal,  I  leave 
and  bequeath  to,  and  in  favour  of,  Maria  Eleonora  Grant,  only 
daughter  of  the  late  Alexander  Grant,  of  Arndilly  in  North 
Britain,  and  to  her  heirs,  executors,  administrators,  and  assigns, 
to  be  held,  occupied,  and  enjoyed,  by  her  or  them,  as  hers  or 
their  sole  right  and  property  in  all  time  thereafter." 

The  testator  then  appointed  his  trustees,  together  with  his  wife, 
executors  of  his  will.  Two  of  the  trustees  (Colquhoun  Grant, 
Clerk  to  the  Signet,  and  Eichard  Mollesworth,  of  the  Navy  Pay- 
Office)  and  the  widow  accepted  the  trust.  The  widow  and  the 
trustee,  Colquhoun  Grant,  having  died,  the  management  devolved 
entirely  on  Mr.  Mollesworth,  who  acted  till  the  son  attained 
the  age  of  81,  and  then  paid  over  to  the  son  the  whole  of  the 
testator's  property,  with  the  exception  of  9,000i.  reserved  to 
answer  the  bequests  to  his  unmarried  sisters. 

[Anne,  one  of  the  three  younger  daughters  mentioned  in  the 
will,  having  acquired  by  purchase  the  contingent  interest  of  her 
brother  in  the  9,O00Z.,  she  and  her  two  sisters  now  claimed  to 
have  the  9,0002.  made  over  to  them  on  their  joint  discharge. 

The  Court  of  Session  had,  in  effect,  decided  that  the  fund 
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Gba7<t       must  remain  in  trust  until  the  death  or  marriage  of  each  of  the 
Dybb.        sisters.     They  appealed  from  this  decision  and,  the  question 
having  been  argued : — ] 

Eldon,  L.C.  : 

[  83  ]  The  question  here,  on  the  whole,  was,  What  was  the  meaning 

of  the  testator's  will  ?  and,  in  order  to  determine  this,  it  would 
be  necessary  to  look  at  the  will  and  the  circumstances  in  detail. 
The  testator  by  his  will  gave  all  his  property,  real  and  personal, 
to  certain  friends  whom  he  named  executors  and  trustees,  (all 
since  dead,)  the  survivor,  and  representatives  of  such  survivor, 
upon  trust  that  they,  and  the  survivors  or  survivor  of  them, 
should  pay  the  same  as  specified  in  the  will.  1st,  That  they 
should  pay  the  sum  of  2,000i.  (secured  by  testator's  bond)  to 
Thomas  Dyer,  husband  of  one  of  the. testator's  daughters,  Maria 
Letitia  Dyer,  which,  together  with  a  sum  of  1,000/.  already 
paid,  he  had  agreed  to  give  with  his  said  daughter  as  a  marriage 
portion.  And  then  the  will  proceeded  : — "  I  give  and  bequeath 
to  each  of  my  three  younger  daughters,  Amelia  Charlotte  Grant, 
Anne  Grant,  and  Elizabeth  Grant,  the  sum  of  2,000Z.  a-piece, 
with  legal  interest  for  the  same  from  the  time  of  my  death.'* 
(Here  their  Lordships  would  observe  that  this  was  an  immediate 
bequest  to  the  ladies  themselves.  The  testator  then  proceeded 
to  give  directions  as  to  the  2,000Z.,  so  given  to  each  of  his 
daughters,  by  immediate  words.)  "  The  said  principal  sums  of 
2,000i.  to  be  vested  in  the  said  trustees,  &c.  until  the  time  of 

[  *84  ]  *their  respective  marriages,  if  such  an  event  shall  happen,  &c. 
but  with  the  special  consent  and  approbation  of  my  wife,  &c.  and 
one  or  more  of  my  said  trustees,"  &c.  Here  nothing  was  said  as 
to  the  consent  of  the  survivors  or  survivor,  and  yet  it  must  be 
meant  to  include  the  survivor,  as  the  trust  was  intended  to  last 
in  the  survivor ;  so  that  it  must  be  taken  as  if  the  words  had 
been  repeated.  He  adverted  to  this  particularly,  because,  if  there 
was  a  possibility  of  the  marriage  of  the  daughters  without  such 
consent  as  was  here  required,  it  was  clear  that  the  portions  could 
not  be  immediately  uplifted ;  as,  in  case  they  did  so  marry,  the 
portions  were  not  given  to  the  husband  and  wife,  but  to  the 
children  of  the  marriage. 
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But  the  question  was,  Whether  such  consent  could  now  ever  Grakt 
be  given  ?  or,  in  other  words,  Whether  the  consent  was  confined  dteb. 
to  the  executors  and  survivor  of  them  personally,  or  meant  to  be 
extended  to  the  representatives  of  the  survivor  ?  The  general 
course  of  the  decisions  went  to  confine  this  power  of  giving  or 
withholding  consent  to  those  who  were  personally  named,  and 
not  to  extend  it  to  representatives.  If  then  the  appellants  were 
not  entitled  to  uplift  the  portions,  he  was  inclined  to  think  that 
it  could  not  be  on  the  ground  that  any  consent  might  be  wanting 
to  their  marriage  that  could  now  be  given,  but  on  the  ground 
that  the  husbands  were  to  receive  the  principal  of  the  portions, 
and  not  the  daughters, — a  question  which  he  would  consider  by 
and  by. 

The  testator  then  proceeded : — "  And  in  case  any  one  or  more 
of  my  said  daughters  shall  remain  *unmarried,"  &c.  (Vide  ante,  [  ♦85  ] 
sect.  2.)  These  were  certainly  very  strong  words,  to  show  that  it 
was  the  intention  of  the  testator  to  suspend  immediate  payment 
in  any  event  that  might  happen.  But  then  this  was  to  be  con- 
sidered, that,  it  the  principal  sums  must  either  go  to  them  on  their 
marriage,  or,  in  the  event  of  their  not  marrying,  fall  into  the 
residue,  and  the  residuary  legatee  made  over  his  interest  to 
them,  they  were  entitled  to  the  interest  of  the  portions  under  the 
will  and  to  the  principal  as  having  added  to  their  own  title  the 
title  of  the  residuary  legatee.  A  supposed  case  had  been  put,  of 
a  sum  of  money  bequeathed  to  A.  in  the  event  of  his  attaining 
the  age  of  31,  and  in  case  he  did  not  attain  that  age,  then  the 
sum  to  fall  into  the  residue;  and  it  had  been  said  that  the 
Court  could  not  order  the  legacy  to  be  paid  to  A.  till  he  attained 
the  age  of  31,  even  with  consent  of  the  residuary  legatee.  He 
did  not  concur  in  that  opinion.  As  the  only  other  person 
interested  was  the  residuary  legatee,  the  result  was  that  the 
money  might  be  paid  as  much  sooner  as  he  chose ;  and  if  he 
agreed  that  it  should  be  paid  to  A.  at  the  age  of  21,  the  Court 
had  nothing  to  do  with  that. 

The  will  then  proceeded  thus : — "  I  also  give  and  bequeath  to 
each  of  my  said  three  younger  daughters  the  farther  sum  of 
1,00W.  a-piece,  from  the  time  of  my  said  wife's  decease,  to  be 
paid  to  such  of  them,  or  the  husband  of  such  of  them  as  shall  be 
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Obant  married,  within  one  year  from  the  time  of  her  death,  &c. ;  but 
Dteb.  the  said  farther  principal  sum  of  such  daughter  as  shall  remain 
unmarried  shall  remain  vested  in  the  said  trustees,  &c.  and  shall, 
[*86  ]  *at  her  or  their  deaths,  revert  to  and  become  part  of  my  said 
estate,"  (their  Lordships  would  notice  the  words  "  said  estate  ") 
"  in  the  same  manner  as  is  before  expressed,"  &c.  (Vide  ante, 
sect.  8.) 

The  testator  then  proceeded  to  give  an  annuity  of  2502.  to  his 
wife,  and  the  use  of  his  household  goods,  with  an  option  to  his 
son  to  take  them  in  the  event  of  his  marriage  (without  reference 
there  to  any  age)  in  her  lifetime,  upon  payment  of  5002.  to  the 
widow.  And  then  he  gave  some  small  legacies,  200Z.  to  his  wife, 
&c. ;  and  then  disposed  of  the  residue  in  this  way  : — "  It  is  my 
farther  will  and  desire,  that  after  deducting  and  reserving  the 
several  legacies,"  <fec.     (Vide  ante,  sect.  4.) 

Their  Lordships  would  here  observe  that  the  residue  of  the 
testator's  estate  was  given  to  his  son,  A.  Grant,  but  with  direc- 
tions that  the  interest  only  should  be  paid  him  till  he  attained 
the  age  of  81,  or  married;  and  on  his  attaining  the  age  of 
81,  or  being  married,  **  then  the  trustees  were  to  pay  and  make 
over  to  him,  &c.  all  such  unappropriated  sums  of  money,  <fec. 
as  the  testator  should  die  possessed  of,  &c. ;  excepting  always 
such  sums  of  money  as  are  above  reserved  and  appropriated  for 
the  uses  and  purposes  before  expressed." 

Then  followed  a  very  material  passage.  Subsequent  words 
might  revoke  prior  words,  but  where  the  meaning  was  clear 
before,  the  revocation  must  be  very  clear  in  order  to  be  effectual, 
and  they  must  look  at  the  context  to  ascertain  from  the  whole 
what  was  the  real  meaning  of  the  testator.  "  And  in  case  my 
said  son  A.  Grant  shall  happen  to  die  under  the  age  of  81 
r  ♦87  ]  years,  or  unmarried,  then  my  will  *i8,  that  my  said  executors, 
&c.  shall  stand  possessed  of,  and  interested  in,  my  said  residuary 
estates,  &c.  in  trust  for  my  said  four  daughters,"  &c.  (Vide  ante, 
sect.  5.) 

If  the  will  had  stopped  there,  independent  of  the  subsequent 
passage,  it  would  still  be  very  difficult  to  say  that  it  ought  not  to 
be  construed,  as  a  will  might  be,  so  as  that  the  word  or  should 
be  considered  as  if  it  had  been  and,  where  such  appeared  from 


TOL.XIV.]  1818.    H.  L.    2  DOW,  87—88.  127 

the  context  to  be  the  meaning  of  the  testator.  The  former  part  Gbavt 
of  the  will  gave  the  title  absolutely  in  the  events  either  of  attain-  byer. 
ing  the  age  of  81  or  marrying :  and  then  followed  the  passage, 
"that  in  case  the  son  died  mider  81,  or  unmarried,  the  residue 
was  to  go  to  the  daughters ;  "  the  effect  of  which  latter  clause, 
unless  the  word  or  should  be  construed  as  if  it  were  and,  would 
be  this,  that  though  by  the  former  clause  the  son  was  to  have 
the  residue  either  on  attaining  the  age  of  81,  or  marrying, 
whichever  should  first  happen ;  by  the  latter  clause  he  might 
have  it  neither  in  the  one  event  nor  the  other.  Though  he 
attained  the  age  of  81,  he  could  not  have  the  residue  till  he 
married ;  and  though  he  married,  unless  he  also  attained  the  age 
of  31,  the  residue  must  go  over. 

Then  followed  the  words: — "And  in  the  event  of  the  said 
A.  Grant  dying  without  having  attained  the  age  of  81  years 
complete,  and  unmarried,  as  is  before  expressed;  then  it  is 
my  will,  that  my  said  residuary  estates  shall  be  charged  with 
the  payment  of  a  farther  yearly  sum  of  lOOi.  to  my  said  wife, 
&c.;  and  in  case  my  *said  son  shall  die  as  aforesaid,"  (which,  [*88] 
referring  to  the  last  antecedent,  meant  in  case  he  died  under 
31,  and  unmarried,)  ''and  my  said  four  daughters  shall  all 
die  without  being  married,"  &c.     (Vide  ante,  sect,  6.) 

This  latter  clause  showed  that,  unless  the  son  died  both  under 
the  age  of  81,  and  unmarried,  the  residue  was  not  intended  by 
the  testator  to  go  over;  and  this  was  consistent  with  the 
first  part  of  the  will.  Then  the  intermediate  clause  must  be 
construed  in  the  same  way  as  if  the  word  or  had  been  and;  and, 
by  this  construction,  the  son,  when  he  attained  81,  had  the 
absolute  title  against  all  subsequent  claimants. 

Then  it  was  said  that  the  residue  given  to  the  son  was  minus 
the  portions — these  portions  having  been  expressly  excepted. 
But  the  exceptions  extended  only  to  the  sums  appropriated  to 
other  purposes  mentioned  in  the  will ;  and  whatever  remained 
undisposed  of  (including  all  the  interest  that  was  undisposed  of 
in  the  9,000Z.  portions)  fell  into  the  residue. 

Then  the  effect  of  the  will  on  the  whole  was,  that  it  excluded 
all  claim  to  the  residue  after  the  son  attained  the  age  of  81, 
(which  he  did,)  or  married,  whichever  first  happened;  and  if 
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Gbakt       the  interlocutor  meant  any  thing  else,  the  legal  effect  of  the  will 

Dyeb.       had  been  misunderstood. 

But  then  it  was  said  that  the  portions  must  remain  vested  in 
terms  of  the  trust  till  it  was  seen  whether  the  daughters,  or  any 
of  them,  should  marry  with  the  consent  required  in  the  will : 

[  •89  J  and  if  the  *consent  mentioned  in  the  will  had  extended  to  the 
representatives  of  the  surviving  trustee,  then  the  proposition  was 
undeniable  on  the  terms  of  the  will.  But  this  consent  being 
properly  a  matter  of  personal  confidence,  was  not  to  be  construc- 
tively extended  to  individuals  unknown  to  the  testator. 

This  reduced  the  matter  to  the  only  other  question,  Whether 
the  interlocutor  was  right  in  finding,  "  that  in  hoc  statu  the  por- 
tions could  not  be  uplifted  by  the  daughters,  but  must  remain  in 
terms  of  the  trust  till  the  death  or  marriage  of  each  of  them  ?  " 
He  originally  thought  it  was  right,  and  it  was  diflScult  to  think 
that  such  was  not  the  intent  of  the  testator  :  but  then  consider 
what  was  the  efifect  of  the  will  and  the  subsequent  events.  The 
effect  was,  that  before  the  ladies  got  the  title  of  the  son  the 
interest  of  the  9,000Z.  belonged  to  the  daughters,  and  the 
principal  to  the  son  in  the  event  of  their  dying  unmarried  ;  but 
when  the  daughters  got  the  title  of  the  son,  it  was  impossible  not 
to  say  that  they  were  entitled  to  receive  the  9,000i.  unless  somebody 
else  might  be  entitled  to  it  independent  of  any  thing  the  daugh- 
ters could  do  in  the  mean  time.  Here  was  an  immediate  gift  to 
the  daughters,  and  then  a  trust ;  and  it  had  been  argued,  that  if 
the  brother  had  been  living,  and  they  had  released  to  the  brother, 
he  would  have  the  right  against  everybody  else — even  against  the 
husbands — and  he  thought  he  would.  When  they,  then,  acquired 
the  interest  of  the  residuary  legatee,  in  his  judgment,  this 
property  was  absolute  in  them,  and  they  might  uplift  it  imme- 
diately ;  and  so  far  the  interlocutor  was  wrong. 

[  90  ]  He  was  authorised  to  state  that  this  opinion  was  fortified  by 

the  authority  of  his  noble  and  learned  friend  (Rbdesdale),  who 
had  attended  at  the  hearing,  and  who  had  felt  less  difficulty  in 
coming  to  this  conclusion  than  he  had. 

Interlocutor  altered  conformably  to  the  above  opinion. 
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England. — In  Error  from  the  Court  op  King's  Bench. 

HAWKINS    V.    EEX.t  nn. 

(2  Dow,  App.  Cas.  124—148.)  2W^5. 

At  8  meeting  dvly  held  for  the  election  of  an  alderman  for  the  Kldos,  L.('. 
borough  of  Saltash,  Hawkins  and  Spicer  were  candidates.  Two  votes  [  124  ] 
were  given  for  each,  when  they  were  interrogated  whether  they  had 
qualified  by  taking  the  sacrament  within  a  year  before  the  election,  as 
required  by  13  Car.  II.  stat.  2,  cap.  1,  sect.  12.t  Hawkins  admitted  he 
had  not.  Spicer  answei-ed  that  he  had.  Public  notice  then  given  of 
Hawkins's  disqualification,  but  poll  proceeds;  and,  after  the  notice, 
20  vote  for  Hawkins,  16  for  Spicer.  Mayor  swears  in  Hawkins ;  two  of 
the  aldermen  (as  they  might  do  by  the  constitution  of  the  borough) 
swear  in  Spicer.  Hawkins  takes  the  sacrament  within  the  time  limited 
by  the  Annual  Indemnity  Act.  Held  by  the  Court  below: — 1st,  That 
though  notice  of  the  disqualification  of  Hawkins  was  not  given  till  after 
the  commencement  of  the  election,  all  the  votes  for  him,  after  that 
notice,  were  thrown  away.  2nd,  That  Spicer  having  the  greatest 
number  of  legal  votes  was  duly  elected,  and,  he  having  been  sworn  in, 
the  ofifioe  was  legally  filled  up  by  him,  so  as  to  exclude  the  operation 
♦of  the  Indemnity  Act  in  favour  of  Hawkins;  that  Act  (47  Geo.  III.  [  'IS"*  ] 
Stat.  2,  cap.  35,  sect.  6,{  corresponding  to  42  Geo.  III.  cap.  23,  sect.  5, 
in  last  edition  of  printed  statutes)  not  curing  the  want  of  qualification 
in  cases  of  offices  legally  filled  up  at  the  time  of  its  passing.  3rd,  That 
Spioer  most  be  presumed  to  have  been  qualified  according  to  his  own 
declaration,  there  being  no  evidence  to  the  contrary.  The  Court  below 
appear  to  have  considered  it  of  great  weight  that  the  majority  (36  out 
of  40)  remained  unpolled  at  the  time  of  the  notice,  though  not  prepared 
to  say  that  it  would  have  made  any  difference  though  the  notice  hail  not 
been  given  till  a  more  advanced  state  of  the  poll,  if  the  votes  for  Spicer 
had  exceeded  the  number  given  for  Hawkins  before  notice.  This 
judgment  affirmed  in  the  House  of  Lords— the  Chancellor  (Eldon) 
appearing  to  think  that  those  who  voted  for  a  disqualified  person  with- 
out notice  might,  if  they  chose  to  demand  that  privilege,  vote  again  for 
another  person,  but  that  nobody  was  bound  to  call  on  them  to  do  so. 

This  was  an  information,  in  nature  of  a  quo  warranto,  calling 
on  the  defendant  to  show  by  what  title  he  claimed  to  be  an 
alderman  of  the  borough  of  Saltash.  The  defendant  pleaded, 
stating  the  constitution  of  the  borough  ;  viz. — 

"  That  a  charter  was  granted  7th  June,  1774,  whereby  the 
persons  therein  named,  the  mayor,  aldermen,  and  free  burgesses 

t  Reported  in  the  Court  below,  10  (1868)  L.  B.  3  Q.  B.  629,  37  L.  J. 

East,  211.    The  case  is  referred  to  in  Q.  B.  288,  18  L.  T.  851.— B.  C. 

the  judgment  of  Blackbxtbn,  J.,  in  %  Bepealed,  34  &  35  Vict.  c.  48. 
The  Queen  v.  Mayor  of  Tewkesbury 

B.B. — TOL.  XIV.  K 
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Hawkins     of  the  borough  of  Saltash,  and  their  successors,  were  declared  to 
Rex,        be  a  body  corporate. 

'^  That  there  should  be  one  of  the  aldermen  who  should  be  the 
mayor,  and  six  other  free  burgesses  of  the  inhabitants  of  the 
borough,  besides  the  mayor;  viz.  seven  capital  free  burgesses 
inhabitants,  who  should  be  the  aldermen  and  council  of  the 
borough. 
[  126  ]  **  That  the  alderman  who  should  have  executed  the  ofiSce  of 

mayor  for  the  preceding  year  should  be  a  justice  to  preserve  the 
peace  within  the  borough  until  another  mayor  should  be  elected. 
'*  That  the  mayor,  justice  of  the  peace,  and  the  rest  of  the 
aldermen,  or  the  major  part  of  them,  (of  whom  the  mayor  and 
justice  were  to  be  two,)  should,  whenever  it  should  seem  conve- 
nient, elect  such  persons  to  be  free  burgesses  as  should  please 
them,  and  administer  an  oath  of  fidelity. 

''  That  when  any  of  the  aldermen  should  die,  or  be  amoved 
from  their  offices,  it  should  be  lawful  for  the  mayor,  justice  of 
the  peace,  and  the  rest  of  the  aldermen  and  free  burgesses,  or 
the  major  part  of  them,  to  elect  one  or  more  of  the  free  burgesses, 
inhabitants  of  the  borough,  in  his  or  their  place,  who  should 
hold  their  office  during  their  lives,  unless  they  should  be  amoved 
as  therein  mentioned,  he  or  they  first  taking  their  oath  before  the 
mayor  or  justice  of  the  peace,  or  two  or  more  of  the  aldermen  ; 
or,  in  default  of  the  mayor,  justice,  and  aldermen,  and  not  other- 
wise, before  four  or  more  free  burgesses,  inhabitants  of  the 
borough,  well  and  truly  to  execute  their  offices." 

The  plea  then  stated  the  acceptance  of  the  charter ;  and,  ''  that 
on  the  6th  November,  1806,  Bichard  Thomas,  one  of  the 
aldermen,  died;  and  that  on  the  18th  December,  1806,  the 
mayor,  justice  of  the  peace,  and  the  four  other  aldermen,  and 
divers  of  the  free  burgesses,  assembled  at  the  Guildhall  to  elect 

[  *127  ]  one  of  the  free  burgesses,  inhabitants,  to  *be  an  alderman,  in  the 
place  of  the  said  Bichard  Thomas ;  and  that  the  mayor,  justice 
of  the  peace,  aldermen,  and  free  burgesses,  so  assembled,  elected 
the  plaintiff  in  error,  then  being  a  free  burgess  and  inhabitant, 
to  be  an  alderman,  in  the  room  of  the  said  Bichard  Thomas ; 
and  that  on  the  same  day  and  year,  at  the  borough  aforesaid, 
he  took  his  oath  before  the  then  mayor,  well  and  truly  to  execute 
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bis  office  of  alderman,  and  was  then  and  there  duly  sworn  into     Hawkixs 
the  office  of  alderman.*'  i^bx. 

The  replication,  admitting  the  fact  of  the  due  assembling,  took 
three  issues : — 

"  1st,  That  the  mayor,  justice  of  the  peace,  aldermen,  and  free 
borgesses,  being  so  assembled  as  aforesaid,  did  not  then  and 
there,  viz.  on  the  18th  of  Dec.  1806,  at  the  borough  aforesaid,  elect 
the  said  plaintiff  in  error  to  be  an  alderman,  in  the  room  of  the 
said  Richard  Thomas,  in  manner  and  form  as  the  plaintiff  in  error 
hath  in  his  plea  alleged ;  and, 

"  2nd,  That  the  plaintiff  in  error  did  not  in  due  form  take  his 
oath  before  the  then  mayor,  well  and  truly  to  execute  his  office 
of  alderman  in  manner  and  form,  &c. ;  and, 

"  3rd,  That  the  said  plaintiff  in  error  was  not  duly  sworn  into 
the  said  office  of  alderman,  in  manner  and  form,"  &c. 

On  issues  joined,  a  special  verdict  was  found,  stating,  ''  that, 
on  the  18th  of  December,  1806,  the  place  of  one  of  the  aldermen 
of  the  borough  being  vacant,  the  mayor,  justice  of  the  peace, 
*and  the  rest  of  the  aldermen  and  84  of  the  free  burgesses,  [  *i28  ] 
a^embled  in  the  guildhall  of  the  borough,  on  due  notice,  in 
obedience  to  a  writ  of  mandamus  commanding  them  to  proceed 
to  elect  and  swear  in  an  alderman,  &c. ;  that  the  plaintiff  in 
error  and  Peter  Spicer  were  proposed  as  candidates  for  the 
vacant  office  of  alderman ;  that,  after  two  persons  had  voted  for 
plaintiff,  and  two  for  Spicer,  the  agent  of  Spicer  asked  Spicer, 
Whether  he  had  received  the  sacrament  within  a  year?  to  which 
he  answered,  he  had,  (but  no  other  evidence  was  given  of  it ; ) 
that  the  said  agent  then  asked  the  plaintiff  whether  he  had  so 
done ;  to  which  he  answered,  he  had  not ;  and  thereupon  the 
agent  gave  notice  that  the  plaintiff  was  on  that  account  ineligible, 
and  the  votes  for  him  would  be  thrown  away,  and  read  the 
twelfth  section  of  13  Gar.  II.  stat.  2,  cap.  1 ;  that  20  persons 
afterwards  voted  for  the  plaintiff,  who  were  all  present  when  the 
above  notice  was  given,  except  two  or  three,  and  16  voted  for 
Spieer ;  that  the  plaintiff  was  then  sworn  in  by  the  mayor ;  that 
Stephen  Drew,  one  of  the  aldermen,  declared  Spicer  was  duly 
elected,  and  he  was  tendered  to  the  mayor  to  be  sworn,  but  the 
mayor  refused  to  swear  him  ;  whereupon  Spicer  was  sworn  in  by 

K  2 
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Hawkiks     two  of   the  aldermen:    that  the  plaintiff  had  not  taken   the 
Rex.        sacrament  within  a  year  before  the  election,  but  took  the  same 
on  the  4th  of  October,  1807    but  whether  the  defendant  was  duly- 
elected  an  alderman,  or  duly  took  his  oath  before  the  mayor,  or 
[  *129  ]      was  duly  sworn  into  the  oflSce,  *the  jurors  prayed  the  advice  of 
the  Court,"  &c.  &c. 

On  this  verdict  judgment  was  given  for  the  Crown,  in  T.  T. 
1808 :  whereupon  Hawkins  brought  his  writ  of  error. 

Abbott,  for  plamtiff  in  error  : 

The  prosecutor  relied  on  the  objections  to  the  plaintiff  in 
error's  title,  arising  on  18  Gar.  II.  stat.  2,  cap.  1,  sect.  12 ;  but 
the  plaintiff  in  error  contended  that  this  objection  was  removed 
by  47  Geo.  III.  c.  85,  which  received  the  royal  assent  on  the 
19th  of  February,  1807  ;  he  having  taken  the  sacrament  on  the 
4th  of  October,  1807,  within  the  time  limited  by  that  Act.  But 
it  was  insisted  that  this  case  came  within  sect.  6  of  47  Geo.  III. 
c.  85,  because  the  office  was  at  the  time  of  passing  the  Act 
legally  filled  up  and  enjoyed  by  Spicer.  Mr.  Hawkins  was  a 
good  officer  by  the  operation  of  the  Act  of  47  Geo.  III.  c.  35, 
except  under  this  proviso.  But  it  was  submitted  that  the  defen- 
dant in  error  was  not  entitled  to  say,nnder  this  proviso,  that  the 
office  was  avoided,  or  legally  filled  up  as  if  the  Act  had  not  been 
made,  by  Mr.  Spicer.  There  were  two  modes  of  avoidance  to 
which  the  Act  applied, — a  judgment  of  the  King's  Bench,  and 
amovgil  by  the  corporation.  This  was  neither  of  these  cases  ; 
and,  Hawkins  not  having  been  removed,  the  office  could  not 
have  been  legally  filled  up  by  another  person  at  the  passing  of 
the  Indemnity  Act. 

One  point  therefore  was,  whether  the  proviso  was  applicable  to 
the  case  of  a  person  claiming  by  a  contemporaneous  election. 
[  •  130  ]  By  the  charter  of  this  *borough,  the  power  of  swearing  in  lay  in 
two  distinct  authorities, — in  the  mayor,  and  in  two  aldermen. 
The  mayor  administered  the  oath  to  Hawkins, — ^the  aldermen  to 
Spicer.  But  the  question  was.  Whether  this  proceeding  as  to 
Spicer  satisfied  the  terms  of  this  proviso  ?  or.  Whether,  in  order 
to  deprive  Hawkins  of  the  benefit  of  the  Act,  he  must  not  have 
been  removed  by  judgment  of  the  Court  of  King's  Bench,  or  by 
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the  Corporation  ?    If  he  could  not  be  deprived  of  it  in  any  other     Hawkiks 
way,  then    the    judgment    of    the    Court    below  was    wrong.         rex. 
Hawkins  himself  was  in  office  at  the  time  of  passing  the  Act ; 
and  the  first  point  then  was,  that  the  office  could  not  have  been 
legally  filled  up  by  another  person. 

Admitting  that  the  proviso  applied  to  a  case  of  contempora- 
neous election  and  swearing  in,  still  the  question  was.  Whether 
Spicer  was  fully  in  office  ?  for  if  he  was  not,  their  case  was  at 
an  end.  The  majority  voted  for  Hawkins,  and  Spicer  was  not 
elected,  unless  Hawkins's  votes  were  entirely  thrown  away. 
There  were  not  many  cases  where  it  had  been  decided  that  the 
votes  of  the  majority  were  so  absolutely  thrown  away  as  to  give 
the  election  to  the  minority.  That  was  a  strong  measure  in  any 
case :  and  it  was  submitted  that  it  could  not  hold  here,  unless 
the  notice  of  disqualification  had  been  given  before  the  com- 
mencement of  the  election.  The  electors  ought  to  have  notice 
and  time  to  speak  and  dehberate  before  they  were  called  upon  to 
vote.  Before  11  Geo.  I.  c.  4,+  this  inconvenience  existed,  that 
the  election  of  officers  must  take  place  on  the  day  fixed  by  the 
charter,  and  an  election  on  any  *other  day  was  bad.  That  Act  [  *131  ] 
made  it  good  if  done  the  next  day,  or  upon  mandamus.  But  all 
who  had  a  right  to  attend  must  have  notice ;  and  if  not,  what 
was  done  was  void.  In  one  case  {Mitsgrave  v.  Nevinsoriy  1  Str. 
584,)  all,  except  one,  were  present,  and  all  concurred ;  but  the 
election  was  void.  That  could  have  been  on  no  other  ground  than 
that  the  absent  voter  had  a  right  to  deliberate  and  speak,  as  his 
vote,  though  he  had  been  present,  would  have  been  of  no  effect. 

In  another  case,  where  the  question  was  as  to  a  removal,  all 
were  present  except  one  ;  yet  the  Court  held  that  the  proceeding 
was  bad.  In  another  case  (Rex  v.  May  and  Little,  5  Burr.  2681), 
which  arose  out  of  this  same  borough  of  Saltash,  the  meeting 
was  not  held  in  the  usual  place.  All  had  notice  of  the  meeting ; 
all  except  two  were  present.  Yet  the  proceeding  was  bad,  as  the 
meeting  was  not  at  the  usual  place,  nor  notice  given  in  the  usual 
way,  by  the  ringing  of  a  bell.  These  cases  were  cited  to  esta- 
Uish  the  principle,  that  on  the  election  or  removal  of  officers,  all 
must  have  notice,  that  they  might  have  time  to  deliberate  and 
t  Repealed,  Stat.  Law  Rev.  Act,  1887. 
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Hawkins  spea  In  corporation  elections,  one  might  recommend  one. 
Rex.  another  another,  and  all  the  members  had  a  right  to  take  a  part 
in  the  discussion  that  might  arise  as  to  the  merits  of  the  different 
candidates;  but  all  that  right  of  deliberating,  advising,  and 
debating,  might,  in  effect,  be  destroyed,  if  notice  of  disqualifica- 
tion was  sufficient  after  the  commencement  of  the  election. 

The  persons  who  in  this  case  voted  for  the  incapacitated  can- 
didate, and  who,  undoubtedly,  had  not  thrown  away  their  votes 
[  *i32  ]  at  the  time  when  they  *were  taken,  were  by  these  means  as 
much  deprived  of  the  effect  of  their  votes,  as  those  who  had 
notice  and  voted  in  defiance  of  it.  It  was  by  no  means  clear, 
that  if  any  other  candidate  had  been  put  up  in  lieu  of  Hawkins, 
they  could  have  returned  to  the  hall  and  polled  again  for  such 
other  candidate,  the  same  election  still  continuing  ;  and  Hawkins 
being  capable  of  receiving  their  votes  when  they  polled  for  him, 
they  had  no  reason  to  remain  in  the  hall  after  their  votes  were 
taken. 

If  the  law  did  not  require  the  notice  to  be  given  before  the 
commencement  of  the  election,  at  what  period  of  the  election 
might  it  be  given  so  as  to  invalidate  it  ?  Might  it  be  done  just 
at  the  period  when  the  voters  for  the  other  candidate  made  a 
small  majority  over  the  votes  given  for  the  candidate  objected 
to  ?  If  it  might,  it  seemed  that  this  doctrine  might  be  misused, 
and  much  fraud  practised,  which  it  would  be  impossible  to 
detect.  Supposing  the  whole  number  of  voters  to  be  30,  of 
which  one  party  had  12,  and  the  other  18.  If  the  person  for 
whom  the  18  were  engaged  should  be  incapacitated,  and  the 
notice  must  be  given  before  the  election,  the  18  would  have  an 
opportunity  of  exercising  their  franchise,  and  might  choose  some 
other  candidate ;  but  if  notice  might  be  given  during  the  elec- 
tion, the  12  might  wait  till  10  of  their  opponents  had  polled,  and 
then,  by  giving  notice,  secure  the  election  to  their  own  candidate, 
who  had  originally  a  minority ;  the  eight  would  be  thrown  away, 
and  the  10  who  were  good,  as  polling  before  notice,  would  be 
outnumbered  by  the  12. 
[  ♦ISB  ]  If  it  was  enough  to  give  notice  of  the  disqualification  *after 

two  votes  had  been  given,  it  might  be  so  after  any  number  :  and 
even  though  those  who  polled  without  notice  were  to  be  called 
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upon  to  vote  again,  it  would  be  very  inconvenient ;  for  it  would     Hawkins 
be  necessary  to  ascertain  who  had  polled  with,  and  who  had         rkx. 
polled  without  notice  ;  and  it  must  be  often  difficult,  and  some- 
times impossible,  in  the  tumult  of  an  election,  to  know  when 
notice  was  given,  or  who  had  notice  and  who  not.    But  if  the 
rule  should  be  that  the  notice  must  be  given  before  the  com- 
mencement of   the  election,  all  that   inconvenience  would  be 
avoided.    In  the  case  of  Rex  v.  Coe  (Heywood,  County  Elections, 
538,)  after  nine  had  voted  for  the  opponent  of  Coe,  he  was 
declared  disqualified.     The  rest  of  his  votes  polled  for  another, 
but  there  were  not  enough ;  and  Coe,  who  would  otherwise  have 
been  out- voted,  was,  though  he  had  only  a  minority,  declared 
elected.    Rule  absolute  against  Coe.    In  Rex  v.  Bridge,  1  M.  &  S. 
76,  t  (case  of  election  for  mayor  of  Colchester,)  Sparling  had 
91  votes  and  Bridge  11,  when  notice  was  given  that  Sparling 
was  disqualified.     The  poll  proceeded,  and  the  numbers  were  123 
for  Sparling,  22  for  Bridge.     The  Court  was  clearly  of  opinion 
that  the  91  votes  given  before  notice  were  not  thrown  away. 
That  case  showed,  that  if  notice  were  given  at  such  a  period  that 
a  suflScient  number  did  not  remain  to  tarn  the  majority,  the 
party  who  had  only  a  minority  could  not  have  the  election. 

(Eldon,  L.C:   You  must  make  out  not  only  that  Spicer  is 
not  elected,  but  that  you  are.) 

If  Spicer  was  not  elected,  Hawkins  was  ;  as  the  defect  was  cured 
by  the  Indenmity  *Act,  47  Geo.  III.  c.  85,  provided  the  [  *ni  j 
oflSce  was  not  legally  filled  up  by  another.  There  was  a  case 
which  would  remove  that  difficulty.  Rex  v.  Parry  and  Phillips, 
14  East,  549.  That  was  a  case  of  an  election  of  six  common- 
council-men  for  Haverford  West.  After  two  votes,  for  defen- 
dants, notice  was  given  that  they  were  disqualified.  The  poll 
went  on,  and  they  had  a  majority  on  the  whole,  though  con- 
siderably more  than  two  votes  were  given  for  each  of  the  candi- 
dates in  the  minority.  The  defendants  were  sworn  in,  and 
afterwards  qualified  within  the  time  allowed  by  the  Indemnity 
Act.  Held  that  the  Indemnity  Act  cured  the  defect,  the  office 
not  having  been  avoided  by  judgment  of  Court,  and  not  legally 

t  Post,  p.  395. 
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HAWKTK8     filled  up  by  any  other  person  :  bo  that  Hawkins  was  clearly  well 
Rex.        elected,  if  Spicer  was  not. 

In  considering  the  point  of  time  at  which  notice  must  be  given, 
not  merely  the  interests  of  the  candidates,  bat  the  rights  of  the 
voters  must  be  taken  into  account.  If  only  two  persons  were 
candidates,  one  might  say  of  these  two,  "  I  vote  for  Spicer.'* 
But  if  he  had  had  notice  sooner,  non  constat  but  there  might 
have  been  some  other  candidate  for  whom  he  would  have  voted 
in  preference. 

(Eldon,  L.C.  :  That  point  was  argued  in  Burke's  case,  before 
a  committee  of  the  House  of  Commons.) 

There  was  a  difference  between  an  election  for  a  Member  of 
Parliament  and  an  election  for  a  corporation  officer.  The 
election  for  a  corporation  officer  might  be  adjourned. 

(Eldon,  L.C. :  Was  there  any  finding  in  the  special  verdict 
that  another  meeting  had  been  proposed  ?) 

[  *i3o  ]       No ; — and  *they  (for  plaintiff  in  error)  relied  upon  that.     No 
such  thing  was  done  here. 

The  decisions  in  which  effect  was  given  to  the  minority  of 
votes  were,  Rex  v.  Withei's,  Regina  v.  Boscawen^  and  Taylor  v. 
Mayor  of  Bath,  all  cited  in  Rex  v.  Mnnday,  Cowp.  537.  These 
were  relied  on  by  the  defendant  in  error.  The  disqualifications 
in  these  cases  were  of  a  different  description,  and  nothing 
appeared  in  them  in  regard  to  what  time  the  disqualification  was 
notified.  It  might  have  been  before  the  election.  There  was  no 
authority  distinctly  in  point  to  this  case  of  The  King  v.  Haickins^ 
of  notice  given  after  the  commencement  of  the  poll ;  and  if  the 
rule  were  to  be  established,  that  notice  after  the  commencement 
was  sufficient,  it  would  violate  the  first  principle  of  corporation 
law.  which  required  that  all  should  have  an  opportunity  of 
deliberating  and  speaking.  If  the  notice  must  be  given  before 
the  commencement  of  the  poll,  this  and  other  inconveniences 
would  be  obviated. 

Another  point  in  the  case  arose  from  the  nature  of  the  dis- 
qualification itself.    In  two  cases,  the  election  by  the  minoritj^ 


VOL.  XIV.]  1818.    H.  L.    2  DOW,  135—137.  137 

was  held  Bafficient;    but  there  the  disqualification  was  very     Hawkins 
different  from  that  in  the  present  case.    It  was  one  thing  to  say        rbx. 
that  votes  were  thrown  away  where  there  was  an  absolute  dis- 
qualification, and  another  to  say  so,  where  the  disqualification 
was  not  absolute.     It  was  not  meant  here  to  rely  on  the  Annual 
Indemnity  Act,  but  on  the  Permanent  Act,  5   Geo.  I.  c.  6, 
8. 3.f    It  was  admitted  that  there  were  dicta  against  them, 
*but  there  was  no  case  in  which  the  decision  did  not  turn  upon       [  •i36  ] 
an  absolute  disqualification.     The  13th  Car.  II.  stat.  2,  cap.  1, 
did  absolutely  disqualify,  till   5  Geo.  I.  c.  6,  which  did  more 
than  was  generally  supposed.     It  removed  the  disqualification, 
not  merely  in  case  no  proceedings  were  commenced  within  six 
months,  but  also  *'  unless  such  person  be  so  removed,"  &c. 

Now  it  was  not  denied  but  that,  by  the  effect  of  that  statute, 
Mr.  Hawkins  would  have  been  a  good  officer,  if  no  proceedings 
for  his  removal  had  been  commenced  within  six  months  from 
the  time  of  election.  But  it  would  be  said  that  here  the  informa- 
tion was  filed  within  six  months.  True; — but  the  point  con- 
tended for  was,  that  the  votes  were  a  nullity  only  where  the 
disqualification  was  absolute ;  in  which  case  Mr.  Hawkins  could 
not  by  possibility  have  been  a  good  officer.  Here  he  would  have 
been  a  good  officer,  unless  the  prosecution  had  been  commenced 
within  six  months.  Suppose  a  single  candidate  were  elected, 
with  notice  of  the  disqualification,  and  died  within  six  months, 
without  any  proceedings  commenced  for  his  removal ; — the 
effect  under  5  Geo.  I.  c.  6,  would  be,  that  all  his  acts  would 
be  good ;  and,  he  being  dead,  no  proceedings  could  be  com- 
menced against  him.  It  would  be  carrying  the  law  farther  than 
had  as  yet  been  done,  to  say  that  the  votes  given  to  one  under 
such  circumstances  should  be  a  mere  nullity.  It  was  admitted 
that  there  were  opinions  of  Judges  to  the  contrary,  but  there 
were  no  cases  where  the  point  had  been  determined. 

1st,  Then,  a  filling  up  by  a  contemporaneous  election  was  not       [  i^^  ] 
a  filling  up  within  the  meaning  of  the  sixth  section  of  the 
hidemnity   Act;   and  Hawkins  having  the  benefit  of  it,   his 
election  was  good.     If  their  Lordships  should  be  against  him  on 
that  point,  then, 

t  Bep.  Stat.  Law  Bey.  Act,  1867. 
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HAWKI2C3         2nd,  The  notice  of  disqualification,  to  be  of  any  avail,  ought  to 
Rex.        be  given  before  the  commencement  of  the  election. 

3rd,  The  Act  13  Car.  II.  was  governed  by  5  Geo.  I.  c.  6 ;  or 
at  least  the  point  was  so  doubtful  that  voters  ought  not  to  be 
punished  by  declaring  their  votes  null. 

A.  Buller,  for  plaintiff: 

The  notice  was  not  given  in  time  to  render  Spicer's  election 
good,  the  majority  of  votes  being  in  favour  of  Hawkins  ;  and  if 
Spicer's  election  was  not  good,  the  Indemnity  Act  put  Hawkins 
in  the  same  situation  as  if  he  had  been  originally  qualified.     It 
appeared  from  the  cases,  that  the  Court  of  King's  Bench  had 
always  been  anxious  that  the  voters  should  have  time  to  deliberate. 
In  one  case,  that  Court  had  said,  that  all  ought  to  be  present  to 
debate  as  well  as  to  vote.     In   Taylor  v.  Mayor  of  Bath  and 
Regina  v.  Boscawen,  it  was  clear  that  the  notice  must  have  been 
given  previous  to  the  election.     In  Oldknow  v.  JVaimcrightf  the 
majority  refused  to  vote  at  all,  and  were  considered  as  consenting 
to  what  was  done  by  the  minority.   In  Rex  v.  Withers,  five  voted, 
and  six  refused  to  vote,  and  were  held  as  having  consented  to 
what  the  others  did.     This   then  was  the  first  case  in  which 
[  ♦!  ;8  ]      notice  after  some  *had  voted  was  held  to  be  sufficient.     The 
principle  upon  which  the  election  was  in  some  cases  given  to  the 
minority  was,  that  the  majority  might  prevent  the  office  from 
ever  being  filled  up  at  all,  by  constantly  voting  for  a  disqualified 
person ;  but  there  was  no  occasion  to  carry  the  matter  beyond 
this.     In  Rex  v.  Coe,  it  was  stated  in  a  note  by  Lens,  Serjeant, 
that  two  objections  were  made  : — Ist,  That  the  other  candidate 
had  the  majority.     2nd,  That  the  election  was  not  conformable 
to  the  usages  of  the  borough.     From  Mr.  Serjeant  Heywood's 
note,  it  would  appear  that  the  question  had  been  decided  on  the 
second  point ;  but  from  that  of  Mr.  Serjeant  Lens,  as  if  it  had 
not  been  decided  merely  on  that  point.     In  Rex  v.  Brid/^e,  the 
Court  had  said  that  the  mayor  was  not  at  liberty  to  say  that 
the  votes  were  thrown  away,  and  it  was  always  anxious  that  there 
should  be  no  surprise  upon  the  voters.     The  voters  for  Hawkins 
considered  the  objection  as  stated  merely  for  the  purpose  of 
taking  them  in.     True,  they  were  bound  to  know  the  law,  but 
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still  the  notice  ought  to  have  been  given  in  suflScient  time  to     Hawkins 

enable  them  to  deliberate — to  consider  the  objection,  and  bring        rex. 

forward  another  candidate,  if  they  thought  proper.     This  case 

therefore  did  not  seem  to  have  received  that  consideration  which 

many  of  great  legal  ability  thought  it  deserved.     It  might  be 

said  that  notice  of  the  disqualification  given  to  the  person  before 

he  voted  was  sufficient.    In  county  elections,  that  rule  might  be 

convenient ;  but  it  was  otherwise  in  the  case  of  a  corporation 

election.    These  persons  ought  to  have  been  called  *on  to  begin      [  *139  ] 

again.    Hitherto  the  point  had  not  been  decided,  and  no  injury 

could  arise  from  beginning  again.     The  voters  did  not  intend  to 

vote  for  a  disqualified  person  ;  and  it  Was  only  where  it  must  le 

necessarily  concluded  that  the  voters  did  so  intend,  that  the 

Court  would  say  the  votes  were  lost. 

Pell,  Serjeant,  for  defendant  in  error : 

The  cases  cited  on  the  other  side  did  not  bear  at  all  on  the 
question.  The  Act  13  Car.  II.  absolutely  disqualified  those  who 
did  not  comply  with  its  provisions.  If  an  unqualified  candidate 
should  be  elected  in  defiance  of  the  Act,  the  election  was  declared 
null  and  void  altogether.  What  was  this  case  ?  There  were  two 
candidates :  two  votes  were  given  on  each  side.  Notice  was  then 
ffiven  of  the  disqualification  of  one  of  the  candidates.  There 
were  36  votes  still  remaining,  and  yet  the  majority  of  these  went 
on  and  gave  him  their  votes;  and  no\^  they  complained  that 
they  were  injured,  after  having  voted  for  one  who  admitted  that 
he  was  disqualified.  The  question  then  was,  Whether  on  such 
a  mode  of  voting,  Hawkins  was  or  was  not  duly  elected  ?  The 
argrunent  on  the  other  side  was  twofold  : — 1st,  That  Spicer  was 
not  duly  elected.  2nd,  that  Hawkins  was  now  a  good  officer,  his 
original  want  of  qualification  being  cured  by  the  Annual 
Indemnity  Act.  It  was  admitted  then  that  the  case  came  within 
the  Act  13  Car.  II.  It  had  been  argued  that  those  only  were 
excepted  from  the  benefit  of  the  Indemnity  Act  who  had  been 
removed  by  judgment  of  the  King's  Bench,  or  by  the  corporation. 
So  such  *clause  however  was  to  be  found  in  the  Act.  The  [*uo] 
excepting  clause  was  very  general ;  it  extended  to  all  those  cases 
where  the  office  was  legally  filled  up,  and  the  argument  for  the 
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Hawkiks  Grown  was,  that  Mr.  Spicer  was  daly  elected,  and  that  therefore 
Bex.  the  office  was  legally  filled  up.  They  had  been  hard  pressed  on 
the  other  side  when  they  represented  the  Act  5  Geo.  I.  c.  6,  as 
qualifying  the  operation  of  13  Car.  II.  as  far  as  regarded 
absolute  disqualification,  when  they  admitted  at  the  same  time 
that  their  case  did  not  come  within  the  terms  of  that  Act.  The 
argument  then  came  to  the  point  of  notice  :  and  it  was  said  that 
notice  must  be  given  before  the  election  began.  No  case  to  that 
effect  was  cited.  There  might  perhaps  be  cases  where  that  would 
be  necessary.  But  the  question  was,  Whether  it  was  so  or  not 
in  a  case  like  the  present  ?  That  the  election  should  be  good, 
after  the  admission  of  the  candidate  that  he  was  disqualified, 
appeared  a  very  extravagant  proposition.  The  notice  it  was  said, 
must  be  given  before  the  election  began.  Suppose,  then,  that 
none  had  voted  for  Hawkins,  and  one  only  for  Spicer ;  would  the 
notice  then  be  too  late  ?  If  not,  then  this  showed  that  it  was  not 
necessary  in  all  cases  to  give  the  notice  before  the  commence- 
ment of  the  election.  It  was  submitted  that  the  subsequent  votes 
were  lost ;  and  it  did  not  clearly  appear  that  this  doctrine  would 
be  attended  with  any  inconvenience.  Hawkins  was  not  elected, 
but  Spicer  was  ;  and  therefore  Hawkins  was  not  in  a  situation  to 
claim  the  benefit  of  the  Indemnity  Act. 

[  HI  ]  Adam,  jun.  for  defendant  in  error : 

As  the  case  stood,  there  were  three  points  made : — Ist,  that 
there  was  no  filling  up  to  bring  the  case  within  the  exception  in 
the  47th  of  the  King,  as  the  filling  up  must  be  after  removal  by 
judgment  of  the  King's  Bench,  or  by  the  corporation.  But  no 
reason  was  assigned  why  that  should  be  considered  as  the  true 
interpretation  of  the  Act  rather  than  that  of  the  Court  below. 
The  words  were,  **  legally  filled  up  ; "  and  if  it  could  be  shown 
that  Spicer  was  elected,  and  the  other  not,  then  the  office  was 
legally  filled  up. 

2nd,  The  general  doctrine  was  clear,  that  after  notice  of  dis- 
qualification, the  votes  for  the  disqualified  person  were  thrown 
away.  They  (for  defendant  in  error)  had  no  decision  upon  the 
point  in  a  case  where  notice  was  given  after  the  commencement 
of  the  election ;  but  neither  had  they  on  the  other  side  any 
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decision  to  show  that  the  general  doctrine  did  not  apply  in  a  case     Hawkins 
of  this  kind.    There  was  no  necessity  for  stating  particularly         rsx. 
the  cases  where  the  general  doctrine  was  clearly  recognized. 
Oldknow  V.  Wainwright,  Harrison  v.  Evans,  Rex  v.  Parry  and 
PhiUips,  &c 

The  disqualification  was  established  by  the  Act  Gar.  II.  c.  18 
whether  known  to  the  voters  or  not ;  with  this  diflference,  that  if 
they  had  no  notice  of  the  disqualification,  their  votes  were  not 
thrown  away.  But  the  exception  was  to  be  construed  strictly, 
and  saved  only  the  votes  given  before  notice.  Then  this  incon- 
venience had  been  stated, — that  those  who  voted  before  would 
have  no  opportunity  *of  deliberating,  and  cases  had  been  cited  to  [  *142  ] 
show  that  the  Court  was  anxious  that  this  opportunity  should  be 
afforded.  But  suppose  the  disqualification  only  became  during 
the  election ;  according  to  this  doctrine,  that  notice  must  be 
given  before  the  commencement,  no  advantage  could  be  taken  of 
the  information  thus  acquired.  Suppose  a  still  stronger  case, — 
that  the  disqualification  arose  during  the  election  by  bribing  a 
voter,  that  the  candidate  thus  bribing  was  seated  by  this  vote, 
and  that  he  discharged  the  duties  five  or  six  years  before  he 
could  be  ousted :  the  inconvenience  in  this  view  of  the  effects  of 
the  rule  which  it  was  attempted  on  the  other  side  to  establish, 
rather  preponderated  the  other  way. 

Then  it  was  said,  that  in  the  tumult  of  an  election,  it  was 
difficult  to  say  when  notice  was  given,  or  who  had  notice,  or  who 
not.  But  that  lay  in  the  mouth  only  of  the  party  in  the  minority. 
There  might  have  been  another  candidate,  it  was  said  ;  and  why 
was  there  not  here  ?  There  still  remained  36  voters  to  poll  after 
the  notice, — more  than  sufficient  to  control  the  election.  The  two 
persons  who  polled  for  Hawkins  before  notice  might  have  voted 
for  another  person  if  they  chose ;  and  here  they  were  not  injured, 
for  they  could  not  have  controlled  the  20  who  voted  for  Hawkins 
after  notice. 

3rd  point    But  another  point  was  raised :  that  the  election 
was  not  void,  but  voidable.   This  point  had  been  already  decided. 
Gbosb,  in  Rex  v.  Munday^  (Cov^.  687,)  took  this  very  objection 
without  *effect  (vide  Harrison  v.  Evans,  and  also  Crawford  v.       [  •HS  ] 
Porett,  2    Burr.    2018—2016).      The    prosecution    here    was 
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Hawkins     commenced  within   six  months ;   and  the  instant  it  was  com- 
rbx.        menced  the  election,  if  only  voidable  before,  became  void. 

Abbott,  in  reply : 

The  argument  was,  that  the  office  was  filled  up  before  the 
passing  of  the  47th  of  the  King.  The  way  in  which  they  said  it 
was  filled  up  was,  that  the  minority  elected  Spicer,  who  was 
sworn  in  by  two  aldermen ;  and  that  he  was  then  in  the  legal 
enjoyment  of  the  office.  This  had  led  him  to  contend,  that  the 
office  could  only  be  filled  up  after  amoval  of  the  disqualified 
person.  The  reason  was,  that  as  the  expression,  ''  so  avoided," 
referred  to  avoidance  by  judgment  of  record,  the  other,  "  or 
legally  filled  up,"  appeared  to  refer  to  filling  up  after  amoval  by 
the  corporation,  or  in  some  other  way,  of  the  disqualified  person. 
Then  he  had  to  consider,  whether,  from  the  facts,  it  appeared 
that  Spicer  was  so  elected  as  to  fill  up  the  office.  That  brought 
him  to  the  question  arising  from  the  time  at  which  the  notice 
was  given. 

(Eldon,  L.C.  :  That  was  the  only  point.  There  was  no 
doubt  among  them  as  to  the  effect  of  5  Geo.  I.  c.  6,  that  it  did 
not  alter  13  Car.  U.  stat.  2,  cap.  1,  sect.  12.  He  would, 
however,  avail  himself  of  such  opportunities  as  he  might  have 
of  consulting  the  Judges  out  of  the  House.  There  was  a  notion 
in  some  quarters  that  judicial  business  had  not  increased.  It 
had  so  much  increased,  that  they  could  not  in  this  case  have  the 
attendance  of  the  Judges.) 

[  *144  ]  Then  *he  would  confine  himself  to  that.  The  question  was  put 
as  to  Hawkins  having  taken  the  sacrament :  he  replied  in  the 
negative.  Information  was  then  given  to  the  assembly,  that  the 
votes  for  him  would  be  thrown  away.  But  no  proposition  was 
made  that  the  election  should  begin  again.  If  this  had  been 
done,  and  the  voters  for  Hawkins  had  gone  on  notwithstanding, 
that  would  have  raised  a  different  question. 

Then  it  was  said,  that  only  two  on  each  side  voted  before 
notice,  and  that  they  neutralized  each  other.  But  then  it  might 
be  20  on  each  side,  or  any  number ;  and  then,  if  three  remained. 
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it  followed  that  the  election  would  be  made  by  two  oat  of  the  Hawkins 
three.  That  was  a  state  of  facts  which  their  Lordships  would  hex. 
not  be  very  ready  to  recognize.  These  elections  had  been  com- 
pared to  elections  for  Members  of  Parliament.  But  cases  of  the 
latter  description  did  not  necessarily  apply;  as  such  elections 
were  not  properly  corporate  acts,  nor  under  the  control  of  courts 
of  law.  One  mode  of  proceeding  might  be  adapted  to  the  one 
case,  and  another  to  the  other.  He  had  quoted  some  cases  to 
show  that  the  members  ought  to  have  an  opportunity  of 
deliberating. 

(Eldon,  L.C.  :  Did  the  Court  consider  it  the  duty  of  the 
returning  officer  to  begin  again  in  these  cases?  He  could 
easily  conceive  in  theory  all  might  be  considered  as  present 
during  the  whole  time.  If  those  who  had  voted  without  notice 
did  not  claim  to  vote  again,  was  there  any  rule  that  the  return- 
ing officer  should  desire  them  to  do  so  ?  If  that  was  brought 
before  the  Court  below,  they  *thought  nothing  of  it.  The  calling  [  •u:>  ] 
upon  them  to  vote  again,  by  the  objecting  party  or  presiding 
officer,  might  furnish  better  evidence,  but  neither  the  party  nor 
officer  was  boand  to  do  so.) 

Unless  the  election  of  Hawkins  was  a  mere  nullity,  Spicer  was 
not  well  elected.  Unless  it  should  be  the  rule  that  the  notice 
must  be  given  before  the  commencement  of  the  election,  many 
of  the  voters  might  go  away  after  having  voted,  and  never  hear  of 
the  disqualification  ;  and  he  might  put  that  case.  They  might 
never  know  that  any  objection  was  started ;  and  yet  all  they  had 
done  might  be  unavailing,  and  the  voice  of  one  might  elect. 
Though  the  law  might  presume  that  all  the  voters  were  present 
during  the  whole  time,  that  was  contrary  to  the  fact.  In  some 
cases,  the  places  were  not  large  enough  to  hold  them  all.  He 
was  not  aware,  however,  of  any  instance  in  which  electors,  under 
such  circumstances,  voted  twice.  They  were  not  called  upon  to 
do  so  here ;  and  it  would  be  attended  with  great  inconvenience, 
even  though  it  were  to  be  done  at  their  own  request.  All  that 
inconvenience  would  be  avoided,  if  it  were  laid  down  as  the  rule, 
that  the  notice  of  disqualification  must  be  given  before  the  com- 
mencement of  the  election. 
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Hawkins     Eldon,  L.C.  : 

Rbsx.  Though  before  final  judgment  he  should  avail  himself  of  the 

opportunities  which  he  might  have  of  consulting  the  Judges  to 
rectify  his  opinion  in  case  he  should  be  wrong ;  yet,  as  he  was 
unwilling  to  postpone  the  decision,  in  case  his  opinion  should  be 
[  *i4^  ]  confirmed,  *he  should  now  state  what  occurred  to  him  on  the 
question. 

He  would  confine  himself  to  what  appeared  in  the  special 
verdict;  hut  Mr.  Abbott  ^wsls  right  in  urging  every  point  which 
he  thought  necessary  to  do  justice  to  his  case,  and  he  seldom,  it 
might  be  said  never,  submitted  any  point  that  was  not  worthy 
of  attention. 

The  special  verdict  stated,  that  '^  the  mayor,  justice  of  the 
peace,  and  the  rest  of  the  aldermen  of  the  said  borough,  and 
divers,  to  wit  34  of  the  free  burgesses  of  the  said  borough,  did 
assemble  and  meet,  &c.  on  due  notice.'*  Taking  it,  then,  that  the 
electors  ought  to  have  an  opportunity  to  deliberate  and  speak, 
it  must  be  after  they  were  met.  When  deliberating  separately 
as  individuals,  they  were  not  then  deliberating  as  a  corporation. 
There  was  a  fixed  time  and  place  for  meeting  and  deliberating  in 
their  corporate  capacity. 

However,  they  met  here  on  dxie  notice.  There  were  two  can- 
didates,— Hawkins  and  Spicer.  It  might  happen  that  an  objec- 
tion might  be  kept  back  fraudulently.  In  this  particular  case, 
there  was  no  appearance  of  fraud.  There  were  a  considerable 
number  of  free  burgesses  present, — 40,  suppose: — ^two  voted 
for  each  candidate ;  and  it  must  be  supposed  that  the  knowledge 
of  the  disqualification  then  appeared.  Their  Lordships  would 
attend  to  that,  as  a  question  had  been  made.  Whether  the  notice 
must  not  be  given  before  the  election  commenced  ? 
[  *147  ]  It  did  not  appear  that  any  of  them  voted  either  *for  Hawkins 

or  Spicer,  that  would  not,  at  any  rate,  have  voted  for  them ;  but 
he  agreed  that  the  objection  might  be  taken  by  both  parties,  as 
in  Burke's  case.  They  might  say,  "We  did  vote  for  E.  B.  and 
the  other  candidate  ;  but  if  we  had  known  all  the  circumstances, 
we  would  have  voted  for  neither  of  them." 

No  objection  of  this  kind  was  then  taken.     The  election  pro- 
ceeded, and  the  great  majority  voted  for  Hawkins;  and  the 
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election  of  Hawkins  was  an  absolute  nullity  by  the  Act  13  Car.     Hawkins 
n.  lib.  1.     If  there  had  been  no  other  candidate,  it  was  a        rex. 
nullity,  independent  of  the  Indemnity  Act :  and  if  there  was 
another  candidate,  it  might  then  have  been  to  be  considered 
whether  the  Indemnity  Act  could  take  effect.    But  there  was  no 
such  question  here,  if  Spicer  was  duly  elected. 

If  the  majority  were  unpolled  at  the  time  of  the  notice  given, 
the  utmost  that  those  who  had  polled  without  notice  could  say 
would  be,  "  Place  us  in  the  same  situation  in  which  we  would 
have  been  if  notice  had  been  given  at  the  beginning  of  the 
election ; "  and  that  was  only  matter  for  consideration,  if  they 
could  not  proceed  on  the  theory,  that  all  continued  present  till 
the  election  was  over.  The  notice  was  given,  and  why  did  the 
election  continue  under  these  circumstances  ?  and  why  did  not 
those,  who  were  surprised  perhaps,  require  to  vote  again? 
Unl^s  it  was  the  duty  of  others  to  call  on  them  to  do  so,  they 
ought  to  have  done  it ;  and  if  they  did  not,  they  sanctioned  all 
that  was  done ;  and  their  complaint  came  too  late  when  they 
*might  have  required  to  vote  again,  and  have  made  the  election  [  *i*8  1 
effectual  by  voting,  or  ineffectual,  if  their  votes  had  been 
refused. 

But  no  other  man  would  have  been  chosen  here.  The  majority 
knowingly  voted  for  this  dead  man,  and  that  was  to  be  attended 
to.  If  he  were  to  go  farther,  he  should  take  the  ground  that  the 
majority  was  unpolled  at  the  time  of  the  notice ;  and  if  he  were 
to  go  farther,  he  should  say,  it  was  his  opinion,  that  when  a 
voter  had  polled  without  notice,  it  rested  on  him  to  require  to  be 
permitted  to  vote  again.  If  he  should  alter  his  opinion,  he 
would  state  that  circumstance  afterwards. 

Judgment  of  Court  below  affirmed. 
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Scotland. — Appeal  from  the  Court  of  Sbssiok. 
1814.       8ELKRIG  (Teuoteb  foe  Cbeditoes  op  FAIEHOLMES) 
"—  '         V.  DAVIE8  AND   SALT   (Assignbes  under  a   Com- 
bldo»,l.c.        mission  against  GARBETT,  a  Bankeupt). 

r  230  1 
•     ••        •*  (2  Dow,  App.  Cas.  230—250;  S.  C.  reported  in  2  Eose,  291.) 

It  IB  now  settled  law  in  Scotland,  founded  on  a  principle  of  inter- 
national law,  that  the  assignment  under  an  English  commission  of 
bankrupt  vests  in  the  assignees,  ipso  jure,  and  without  the  nec^ity  of 
intimation,  the  whole  of  the  bankrupt's  personal  or  moveable  property 
in  Scotland. 

If  a  Scotch  creditor  chooses  to  come  in  under  the  English  oomniission, 
he  must  do  so  on  the  terms  of  the  English  Bankrupt  law,  giving  up,  for 
the  benefit  of  the  general  creditors,  any  security  he  has  obtained,  by 
means  of  the  Scotch  law.f 

[  231  ]  Mr.  Samuel  Garbett,  one  of  the  founders  of  the  Carron  iron 

works,  carried  on  considerable  trading  concerns  both  in  England 
and  Scotland.  Mr.  Garbett  being  indebted  to  the  estate  of 
Messrs.  Fairholmes,  bankrupts,  Mr.  Grant,  trustee  for  the  Fair- 
holmes'  creditors,  in  1773,  arrested  certain  shares  of  Carron 
stock,  belonging  to  Mr.  Garbett.  In  1774,  it  was  agreed  that 
the  arrestments  should  be  withdrawn,  in  consequence  of  an 
arrangement  from  which  the  Fairholmes'  creditors  derived  some 
advantage,  but  not  the  whole  that  was  stipulated. 

The  arrestment,  instead  of  being  formally  vacated,  was  made 
over  by  Mr.  Grant  to  the  trustee  for  the  creditors  of  Mr.  Gar- 
bett's  son  and  son-in-law,  bankrupts,  for  the  alleged  purpose  of 
extricating  their  concerns,  which  were  involved  with  those  of 
Mr.  Garbett.  No  process  of  forthcoming  was  instituted ;  but  the 
[  •232  ]  arrestments  were  founded  *upon  in  certain  subsequent  proceed- 
ings, which,  as  was  contended,  prevented  the  prescription. 

In  March,  1782,  a  commission  of  bankrupt  in  England  issued 
against  Mr.  Garbett,  and  in  April  of  the  same  year,  his  effects  in 
Scotland  were,  on  his  own  appUcation,  sequestrated,  with  the 
consent  of,  or  without  any  opposition  from,  the  assignees  under 
the  commission.  No  formal  intimation  of  the  assignment  was 
given  to  the  Carron  Company;   but  as  the  assignees  (one  of 

t  The  case  is  cited  as  an  authority      161,  167,  49  L.  J.  Bk.  33,  42  Xi.  T. 
for  this  principle,  in  Banco  de  For-      698. — ^R.  C. 
ttigal  V.  Waddell  (1880)  6  App.  Cas. 
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whom  was  a  trustee  under  the  sequestration)  corresponded  with      Selkbig 
the  Company  on  the  subject  of  the  shares,  and  continued  to  deal      davies. 
with,  or  to  claim  the  right  to  deal  with,  these  shares  after  the 
sequestration  had  expired,  the  question  was  raised.  Whether  this 
was,  or  was  not,  sufficient  intimation  ? 

Mr.  Grant  offered  to  prove  under  the  English  commission,  upon 
affidavit  of  the  debt  remaining  due  to  the  Fairholmes'  creditors,  and 
that  he  held  no  other  security  for  it,  except  a  decree  of  adjudica- 
tion, not  mentioning  the  arrestment.  The  proof  was  opposed,  but 
a  claim  for  15,000Z.  was  allowed  to  be  entered.  Mr.  Selkrig,  the 
appellant,  having  succeeded  Mr.  Grant  in  1793,  renewed  the  ap- 
pUcation  to  be  permitted  to  prove  under  the  English  commission, 
and  made  an  affidavit,  stating  the  agreement  for  withdrawing  the 
arrestment  of  1773,  and  produced  certificates  from  the  Signet 
Office,  with  a  view  to  show  that  the  arrestment  had  expired. 

The  Conmiissioners  were  ordered  to  report  on  the  state  of  the 
facts  in  regard  to  this  claim,  but  before  the  proceedings  under 
the  order  were  terminated,  Mr.  Selkrig,  finding  that  the  seques- 
tration of  1782,  *not  having  been  renewed  in  terms  of  the  [•233] 
Bankrupt  Acts,  23  Geo.  EH.  c.  18, t  and  33  Geo.  III.  c.  74,  t  had 
expired,  raised  an  action  against  Mr.  Garbett  in  Scotland,  and, 
in  1798,  arrested  the  shares  of  Garron  stock. 

In  an  action  of  multiple-poinding,  soon  after  brought  at  the 
instance  of  the  Carron  Company,  the  question  of  preference,  as 
between  the  English  commission  and  the  Scottish  arrestments, 
came  before  the  Court. 

The  Court  of  Session  was  unanimous  in  favour  of  the  general 
principle,  that  the  English  assignment  transferred  the  whole 
of  the  bankrupt's  personal  property,  wherever  situated;  and 
that  the  effect  of  the  subsequent  arrestment  of  1798  was  thereby 
barred.  All,  except  Lord  Armadale,  appeared  to  have  been  of 
opinion,  that  the  appellant  was,  by  the  agreement  of  1774 
precluded  from  founding  on  the  arrestments  of  1773.  Lord 
Meadowbank  said,  that  if  he  reprobated  the  agreement,  he  must 
refond  the  benefit  received  under  it ;  and  (in  regard  to  the  inti- 
mation of  the  English  assignment)  that  legal  assignments,  like 
those  of  marriage,  operated  without  intimation.     Lord  Balmuto 

t  Bep.  Stat.  Law  Bey.  Act,  1871. 
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Sblkrig  said,  that  as  the  appellant  and  his  predecessor  had  claimed 
DAvisa  under  the  English  commission,  he  could  not  now  object  to  the 
effect  of  the  general  assignment  under  that  commission.  Lord 
Abmadalb,  while  he  concurred  in  the  general  principle,  that  the 
assignment  under  the  English  commission  transferred  the  whole 
of  the  bankrupt's  moveable  property,  wherever  situated,  and 
barred  the  affect  of  all  subsequent  diligence,  doubted  whether 
[  ♦234  ]  the  principle  applied  to  this  *particular  case,  as  an  arrestment  of 
1773  appeared  to  be  still  subsisting. 

On  the  20th  November,  1804,  the  Court  pronounced  an  inter- 
locutor, ''finding  the  assignee  imder  the  English  commission 
preferable  on  the  fund  in  medio.**  The  appellant  having  re- 
claimed, an  interlocutor  was  pronounced  on  the  20th  November, 
1806,  "  finding  that  the  assignment  (the  common  debtor  being 
domiciled  in  England)  was  preferable  to  the  arrestment  of  1798, 
but  appointing  the  parties  to  state,  in  mutual  memorials,  their 
averments  as  to  the  effect  of  the  arrestment  of  1773."  The  re- 
spondents gave  in  a  memorial  accordingly,  but  the  appellant 
presented  a  note,  stating,  that  he  had  been  advised  not  to  agitate 
farther  the  effect  of  the  arrestment  of  1773  in  that  Court.  On 
the  3rd  June,  1808,  the  Court  pronounced  an  interlocutor,  "  find- 
ing upon  the  whole  matter,  in  terms  of  the  interlocutor  of  20th 
November,  1804,  that  the  assignees  were  preferable  on  the  fund." 
From  these  interlocutors,  Selkrig  appealed. 

Adam  and  Leach,  for  appellant : 

The  arrestment  of  1773  must  be  considered  as  still  in  force, 
having  never  been  vacated,  the  prescription  having  been  pre- 
vented, by  its  being  made  and  continued  litigious,  and  the 
creditors  of  the  Fairholmes  not  having  received  the  whole  of  the 
advantages  stipulated  by  the  agreement  for  withdrawing  that 
arrestment.  If  the  appellant  was  well  founded  in  this  part  of 
the  case,  it  put  an  end  to  the  other ;  the  preference  by  the 
[  *235  ]  arrestment  of  1773  being  clear,  ♦both  as  against  the  English 
commission  and  Scotch  sequestration. 

But  suppose  the  arrestment  of  1773  could  not  be  made 
available,  that  of  1798  gave  the  preference, — the  sequestration  of 
1782  having  expired, — the  Bankrupt  Act,  83  Geo.  III.  c.  74, 
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having  laid  the  fond  open  to  the  legal  diligence  of  any  creditor,  Sblkeio 
prior  or  posterior  to  the  sequestration, — and  the  arrestment  of  davibs. 
1798  being  the  first  diligence. 

Under  this  very  important  branch  of  the  case,  two  questions 
were  to  be  considered : — Ist,  Whether  the  English  assignment, 
ipso  jure,  carried  the  Scotch  property,  so  as  to  exclude  the 
preference  by  subsequent  attachment,  without  previous  intima- 
tion. 2nd,  WTiether,  if  previous  intimation  was  required,  it  had 
been  given. 

In  1798,  there  was  no  idea,  with  judge  or  counsel,  that  Selkrig 
could  have  proceeded  otherwise  than  he  had  done,  or  that  the 
English  assignment,  ipso  jure,  transferred  the  Scotch  property. 
The  law,  previous  to  the  late  cases  of  Strothers  v.  Reid,  and 
Bank  of  Scotland  v.  Stein  and  others,!  appeared  to  have  been 
founded  on  the  lex  domicilii,  and  the  rule  that  personal  property 
followed  the  person.  But  in  this  decision,  and  that  in  Stein's 
case,  the  Court  had  deserted  the  notion  of  the  lex  domicilii.  A 
Scotchman,  domiciled  in  Scotland,  comes  to  England,  commits 
an  act  of  bankruptcy,  and  the  commission  founded  on  that  act 
transfers,  ipso  jure,  the  whole  personal  property  in  Scotland  to 
be  distributed  by  a  different  law.  This  was  the  first  appeal  from 
that  principle. 

As  the  law  stood  before,  the  English  assignment  *was  ad-  .  C  *236  ] 
mitted  on  the  same  footing  as  that  of  a  private  person ;  but  then 
it  gave  no  title  in  opposition  to  an  arrestment  there,  unless 
previously  intimated.  The  question  of  preference  was  to  be 
judged  of  according  to  the  law  of  Scotland.  In  the  case  of  John 
Aberdeen,  a  bankrupt,  (Kilk.  13th  Nov.  1747,)  a  commission 
issued  against  a  Scotchman  residing  in  England.  Ogilvie,  one 
of  the  creditors  for  a  debt  contracted  in  England,  arrested  effects 
of  the  bankrupt  in  Scotland.  Upon  an  action  of  forthcoming, 
the  assignees  appeared,  and  claimed  the  preference.  "  The 
Court  was  of  opinion,  that  moveables  in  Scotland  could  only  be 
attached  by  diligence  out  of  the  Courts  of  Scotland ;  and  that 
therefore  the  preference  could  be  judged  only  according  to  the 
law  of  Scotland,  and  preferred  the  arrestment."  The  next  case 
was  that  of    Thorold   and  others,  Assignees  of  ThoTnson  and 

t  1  Bose,  462. 
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SELKBia      Tabor,  v.  Forrest  and  Sinclair  (Appendix  to  Morrison's  Diet,  voce 
Davikf.      "  Foreign  ")•    The  judgment  there  was,  "  that  the  assignees  had 
a  sufficient  title  to  compear  and  compete  in  the  action ;  but  that 
the  proceedings  under  the  commission  did  not  bar  the  creditors 
of    the    bankrupts,  whether    their    debts  were   contracted    in 
England  or  in   Scotland,  from  affecting  their  debtors'  effects 
situate  in  Scotland,  or  debts  due  to  them  by  persons  residing  in 
Scotland,  by  legal  diligence,"  &c.     In  a  case  {Asffignees  of  Wilson 
V.  Fairholvie,  Jan.  81,   1755)  decided  before  that  of  Thomson 
and  Tabor's  bankruptcy,  the  Court  preferred  the  assignees  under 
the  English  commission  to  the  arrester ;  but  on  this  ground, 
that  the  debts  arrested  in  Scotland  were  constituted  by  bonds 
[  ♦237  ]       *granted  in  England  in  the  English  form,  made  payable  in 
England,  originating  in  debts  contracted  there,  and  were  to  be 
considered  as  English  debts.     So  in  the  case  of  Crauford  v. 
Brmcn  and  Crew,}  assignees  under  Dunlop's  commission,  it  was 
decided  that  where  the  debts  arrested  were  Scotch,  the  arresters 
were  preferred  to  the  assignees.     In  the  case  of  Divison  and 
Graham  v.  Fraser^l  only  a  few  months  before  the  present  ease, 
it  was  observed  on  the  bench, — "It  is  not  very  long  since 
assignees  under  an  English  commission  of  bankruptcy  were 
allowed  to  sue  or  insist  in  diligence  at  all ;  and  it  is  still  clear 
law,  that  the  creditors  of  a  bankrupt  may  obtain  a  preference 
over  them  by  arresting  or  adjudging;  which  proves,  that  in 
questions  occurring  here,  a  radical  right  is  held  to  remain  with 
the  bankrupt."     The  whole  of  these  cases  were  in  opposition  to 
the  principle,  that  the  English  commission,  ipso  jure,  transferred 
to  it  the  property  in  Scotland.     Though  the  assignees  had  a  title 
to  appear,  the  assignment  must  be  completed  by  the  forms  neces- 
sary in  Scotland  to  give  it  full  effect. 

In  the  subsequent  cases,  however,  a  different  rule  had  been 
adopted,  which  their  Lordships  were  now  called  upon  to  review. 
In  the  case  of  Strothers  v.  Reid,^  the  English  assignees  were 
preferred ;  but  that  was  the  case  of  an  English  creditor  arresting 
funds  in  Scotland  for  payment  of  a  debt  contracted  in  England, 
and  the  Court  might  have  made  the  same  distinction  as  in  the 

t  March  6,  1759,  Fac.  Coll.  vol.  ii.  §  July  3,  1803,  Fac.  ColL 

X  July  3,  1798,  Fac.  Coll. 
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case  of  Wilson's  bankruptcy.  Stein's  case  was  the  only  one  that  Sblkbio 
exactly  resembled  the  present,  and  that  might  be  considered  as  davibs. 
also  under  appeal. 

The  common  debtor  was  stated  in  one  of  the  interlocutors  to  [  238  ] 
be  a  domiciled  Englishman.  In  Stein's  case,  he  was  a  domiciled 
Scotchman.  The  point  could  not  turn  on  the  domicil.  What 
then  was  the  principle  ?  Mobilia  non  liabent  situm.  The  party 
might  carry  them  with  him.  If  this  meant  more,  it  led  to  a 
false  conclusion.  Moveables,  in  a  certain  sense,  had  a  situs. 
They  must  be  acquired  and  transferred  according  to  the  law  of 
the  place  where  they  were  situated,  and  not  according  to  the  law 
of  the  place  where  the  owner  might  accidentally  be.  The  owner 
here  was  in  England,  and  personal  rights  followed  the  person. 
A  commission  was  taken  out  against  him,  and  the  English  law 
said,  that  the  property  belonged  to  the  assignees,  with  the  same 
rights  as  the  bankrupt  could  have  exercised  in  England.  The 
cases  of  Waring  v.  Knight,  j:  Hunter  v.  Potts^l  and  Sili  v.  Wars- 
/nci-,§  carried  the  principle  no  farther.  But  the  Court  of  Session 
had  gone  beyond  this, — had  repealed  the  old  law,  and  adopted 
an  English  statute  on  the  ground  of  expediency. 

With  respect  to  the  question  of  intimation,  it  had  been  said, 
that  a  legal  assignment  was  in  itself  notice  ;  but  it  was  denied 
that  such  was  the  law  in  regard  to  legal  assignments  in  a  foreign 
country.  They  stood  on  the  same  footing  as  judgments  in  a 
foreign  country  which  must  be  proved.  In  Stein* s  case,  however, 
it  had  been  avowed,  that  intimation  was  not  necessary.  Here  it 
was  contended,  that,  if  necessary,  it  had  been  given.  But  the 
mere  fact,  that  the  Carron  C!ompany  knew  of  the  assignment, 
was  not  sufficient.  The  notice  must  be,  that  the  ^assignee  was  [  *289  ] 
entitled  in  virtue  of  the  assignment,  and  no  such  notice  had  been 
given ;  one  of  the  assignees  having  dealt  with  the  shares  merely 
b?  force  of  the  sequestration. 

Romilly  and  WetheraU,  for  respondents : 

The  appellant  having  refused  to  discuss  farther  the  effect  of 
the  arrestment  of  1773,  though  called  upon  by  the  Court  below 
to  do  so,  must  be  considered  as  having  abandoned  that  ground. 
+  1  Cooke,  325.     J  2  E.  E.  353  (4  T.  E.  182).     §  2  E.  E.  816  (1  H.  Bl.  665). 


152  1814.    H.  L.     2  DOW,  239—240.  [b.r. 

Sklkbio  It  was  important  to  have  it  decided,  whether,  after  that  refusal. 
Da  VIES.  ^^  ^^9  competent  for  him  to  argue  that  point  here.  But  at  any 
rate  the  effect  of  the  arrestment  of  1773  was  a  question  purely 
of  Scotch  law, — nay,  of  Scotch  practice ;  and  it  must  be  a  very 
strong  case  indeed  that  would  justify  a  reversal  on  that  ground. 
That  arrestment  had  prescribed,  and  certificates  had  been  pro- 
duced to  the  Chancellor  by  the  appellant,  to  show  that  it  had 
prescribed.  But  suppose  it  had  not ;  it  had  been  abandoned  by 
express  agreement,  from  which  the  appellant  had  derived  ad- 
vantages which  he  had  not  offered  to  restore. 

The  question  as  to  the  effect  of  the  arrestment  of  1798  was  one 
of  the  greatest  importance.  The  principle  was,  that  an  English 
commission  transferred  all  the  property,  wherever  situated.  It 
was  not  founded  on  any  analogy  to  the  law  of  an  intestate's 
domicil.  A  commission  might  be  taken  out  against  a  person, 
though  not  domiciled  here.  One  might  be  in  different  places  to 
different  purposes,  but  an  intestate  had  only  one  domicil.  The 
Steins  were  domiciled  in  both  countries. 

[  *240  ]  (Eldon,  L.C.  :  It  had  been  held  over  and  over  *again,  that 

if  a  man  trading  to  this  country  was  long  enough  here  to  commit 
an  act  of  bankruptcy,  a  commission  against  him  was  good.) 

It  had  been  repeatedly  decided  here,  that  a  foreign  commission 
passed  the  effects  in  this  country  to  the  foreign  commission. 

The  general  doctrine  was  this,  —  that  the  commission  (or 
equivalent  proceeding  in  other  countries)  passed  the  whole  of 
the  bankrupt's  effects,  wherever  situated.  "Property  of  the 
bankrupt  abroad  may  be  attached,  notwithstanding  the  com- 
mission ;" — the  meaning  of  which  was,  that  the  law  of  England 
could  not  be  administered  in  foreign  countries.  This  was  a 
question  of  international  law.  The  law  of  a  particular  state 
might  form  an  exception  to  the  general  rule  of  law  among 
civilized  nations.  Scotland  might  form  an  exception.  But 
there  was  at  least  a  strong  presumption,  that  this  was  the  law  of 
Scotland  as  well  as  of  the  rest  of  the  world.  The  late  cases  of 
Strothers  and  the  Steins  were  conformable  to  the  law  of  the 
world.  But  there  were  other  cases  before,  of  which  one  only 
was  a  direct  authority,  and  that  was  opposed  to  the  two  cases  of 


VOL.  XIV.]  1814.    H.  L.    2  DOW,  240—242.  168 


Strothers  and  the  Steins.    In  Aberdeen's  case,  the  arrestment  was      Sklkbio 
prior  to  the  date  of  the  commission,  and  the  Courts  in  Scotland      davies. 
paid  no  attention  to  its  relation  to  the  act  of  bankruptcy.     So, 
in  the  case  of  Wilson's  bankruptcy,  the  arrestment  was  prior  to 
the  commission,  though  subsequent  to  the  act.     The  retrospect 
was  statutory,  and  of  no  force  in  Scotland.    In  Dunlap's  case, 
the  arrestment  was  also  prior  to  the  date  of  the  commission.     In 
the  case  of  Thomson  v.  Tabor,  it  had  indeed  been  held,  *that  a      [  *241  ] 
subsequent  arrestment  was  preferable ;  and  this  had  led  to  the 
erroneous  statement  of  the  law  on  this  point  in  Erskine's  very 
valuable  book.     Then  came  the  case  of  Strothers,  and  this  was  a 
direct  authority  for  the  respondent,  unless  it  was  a  good  ground 
of  distinction,  that  the  arresting  creditor  was  English.     On  what 
principle  was  that  distinction  founded  ?    What  was  it  that  made 
an  English,  and  what  a  Scotch,  creditor  ?    How  were  they  to  be 
distinguished  in  cases  of  negociable   securities,   for  instance? 
One  rule  was  easy, — that  every  creditor  who  might  have  the 
advantage  of  the  conmiission  should  be  bound  by  it.    If  two 
nations  were  at  war,  it  might  be  doubted  whether  a  commission 
in  the  one  country  could  prevent  the  effect  of  an  attachment  in 
the  other,  where  the  attaching  creditor  could  have  no  remedy 
under  the  commission.    But  the  only  distinction  was,  whether 
or  not  the  creditor  could  thus  have  his  remedy.    And  so  it  had 
been  conceived  by  the  Court  below  in  these  latter  decisions,  when 
these  questions  were  more  frequent,  and  better  imderstood.     The 
cases  of  Strothers  and  the  Steins  were  not  new  in  specie,  though 
the  circumstances  had  now  arisen  which  required  that  the  prin- 
ciple should  be  matured.     The  rule  laid  dovm  was  in  analogy  to 
that  of  the  English  law.    The  Courts  here  gave  credit  to  foreign 
Courts,  that  they  would  distribute  so  as  to  do  justice  to  the 
English  creditors,  in  the  same  manner  as  they  subscribed  to 
judgments  of  foreign  Courts.     Nothing  could  be  more  unwise 
than  a  rule  depending  on  distinctions  between  English  and 
Scotch  creditors.    A  rule  founded  on  the  lex  domicilii  presented 
the  same  ^inextricable  difficulties.     The  effect  of  having  a  co-      [  •242  ] 
existent  sequestration  and  commission  would  be  to  create  two 
incompatible  systems  of  management,  one  pulling  one  way, 
another  pulling  another  way,  and  throwing  the  whole  into  utter 
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Selkbiq      confusion  (vide  Lord  Meadowbakk's  speech  in  judgment  in  Stein's 
Da  VIES,      case,  1  Bose,  Bank.  Ca.  480).    No  question  arose  here  as  to 
heritage,  the  shares  being  clearly  personal  property. 

(Eldon,  L.C.  :  My  own  individual  opinion  is,  that  all  property 
involved  in  a  partnership  concern  ought  to  be  considered  as 
personal.) 

Adam^  in  reply : 

The  old  cases  had  not  been  cited  with  a  view  to  set  up  a 
distinction  between  English  and  Scotch  creditors  as  a  rule,  but 
to  show  that  there  was  no  idea  before  of  the  rule  now  adopted. 
What  they  (for  appellant)  now  contended  was,  that  the  comitas 
gentium  ought  to  be  exercised  with  reference  to  the  law  of  the 
country  where  the  question  arose  ;  and  there  an  arrestment  was 
preferred  to  an  unintimated  assignment,  and  the  English  assign- 
ment had  not  been  intimated. 

(Eldon,  L.C. :  Does  the  law  of  Scotland  require  a  formal 
intimation  ?) 

The  intimation  ought  to  be  by  notorial  instrument,  or  something 
equivalent;  and  there  must  be  an  intention  to  intimate.  The 
sequestration  had  been  awarded  with  the  concurrence  of  the 
assignees,  and  there  could  have  been  no  intention  therefore  to 
intimate  an  assignment  which  was  conceived  to  have  nothing  to 
do  with  the  Scotch  property.  Admitting  then  that  the  com- 
[  ♦243  ]  mission  transferred  the  bankrupt's  rights,  it  *could  only  transfer 
the  Scotch  property,  with  the  qualification  annexed  by  the  Scotch 
law ;  otherwise  the  Court,  assuming  the  functions  of  the  Legis- 
lature, repealed  the  old  law,  and  enacted  a  new.  This  was  the 
error  in  Stein's  case. 

Eldon,  L.C. : 

Considering  the  nature  and  importance  of  this  case,  he  need 
make  no  apology  for  requesting  their  Lordships'  attention  to  the 
reasons  why  he  thought  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 
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He  passed  over  much  of  the  ground  that  had  been  taken  in  Sblkbig 
regard  to  the  arrestment  of  1778,  which  had  led  to  the  treaty  davibs. 
under  which  Fairholmes'  creditors  had  received  a  certain  sum, 
though  not  the  whole  of  their  demand.  A  sequestration  was 
afterwards  awarded  against  S.  Garbett,  under  the  Bankrupt  Act, 
12  Geo.  III.  c.  72,  renewed  by  20  Geo.  III.  c.  43.  The  Act 
23  Geo.  III.  c.  18  (1783),  was  then  passed,  which  enacted, 
that  sequestrations  obtained  under  the  former  Acts  should  remain 
in  force  for  six  months  after  the  commencement  of  that  Act, 
during  which  time  it  was  made  competent  to  renew  such  seques- 
trations. Then  came  the  Act  33  Geo.  III.  c.  74  (1793),  which 
enacted,  "  That  sequestrations  created  under  the  Act  12  Geo.  III., 
and  not  renewed  under  23  Geo.  III.,  in  case  of  failure  of  appli- 
cation to  the  Court  to  have  a  scheme  of  division  made  within 
six  months  from  the  conmiencement  of  this  last  Act,  should  be 
entirely  at  an  end ;  and  that,  if  any  efifects  falling  under  such 
sequestrations  remained  undivided,  the  same  should  be  open  to 
the  l^al  diligence  *of  any  creditor  of  the  bankrupt,  prior  or  [  ♦2^4  ] 
posterior."  This  had  been  referred  to  as  the  foundation  of  the 
argument,  that  when  the  sequestration  of  1782  had  expired  in 
terms  of  this  statute,  the  remaining  personal  effects  were  laid 
open  to  the  diligence  of  1798.  The  argument  might  be  well 
foonded,  with  reference  to  the  sequestration  ;  but  in  the  case  of 
a  claim  paramount  to  the  sequestration  itself,  the  consequence 
did  not  follow. 

hi  1782,  a  commission  of  bankrupt  in  England  issued  against 
(iarbett,  and  the  appellant's  predecessor  applied  for  permission 
to  come  in  under  that  commission.  The  application  did  not 
fully  saceeed,  but  a  claim  was  allowed  to  be  entered  on  the  pro- 
ceedings ;  and  he  need  not  tell  their  Lordships  that  this  was  of 
some  consequence,  as  a  final  dividend  was  never  made  till  the 
claim,  unless  substantiated,  was  expunged. 

The  appellant  afterwards  applied  to  the  Chancellor  sitting  in 
hankruptcy  to  be  permitted  to  prove ;  and,  in  his  affidavit  made 
on  that  occasion,  he  stated  that  he  held  no  security  for  the  debt, 
except  the  arrestment  of  1778,  which  he  represented  as  having 
been  withdrawn  by  agreement.  He  also  produced  certificates  to 
show  that  no  process  of  forthcoming  had  been  instituted,  and. 
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Selkbio     generally  speaking,  that  the  arrestment  had  prescribed.      He 

Davieb.      ^^^9  however,  as  he  alleged,  received  nothing  under  the  English 

commission ;  but  that  made  no  difference  in  the  present  question. 

In  1798,  the  appellant  executed  another  arrestment  of  the 
Carron  stock  shares ;  and  the  question  now  was.  Whether  either 
[  •245  1  of  the  arrestments— that  *of  1773,  or  that  of  1798— could  have 
the  preference  as  against  the  English  commission  of  1782  ?  The 
arrestment  of  1778  clearly  could  not.  Whether  that  of  1798 
ought  to  be  preferred,  depended  upon  the  effect  of  an  English 
commission  with  respect  to  the  bankrupt's  property  in  Scotland. 

It  might  be  fairly  stated,  that  when  the  commission  of  1782 
issued,  the  general  persuasion  was,  that  both  an  English  com- 
mission and  Scotch  sequestration  were  necessary.  This  fact 
appeared  to  be  proved  to  demonstration  by  the  proceedings  in 
this  very  cause. 

Stein's  case,t  lately  decided,  involved  the. general  principle. 
The  Bank  of  Scotland  in  that  case  applied  for  a  sequestration  of 
the  property  of  the  bankrupts  in  Scotland.  They  were  met  by 
the  assignees  under  the  English  commission,  who  claimed  the 
whole,  both  Scotch  and  English.  In  that  particular  case,  the 
bankrupts  had  executed  to  the  assignees  dispositions,  in  the 
Scotch  form,  of  the  whole,  not  only  of  their  moveable,  but  also 
of  their  heritable  property  situated  in  Scotland.  In  the  very 
able  and  learned  exposition  of  the  grounds  of  judgment  there, 
it  appeared  to  have  been  taken  for  granted  that  the  English 
commission  imposed  not  only  a  moral,  but  a  legal  obligation  on 
the  bankrupts  to  convey  their  real  property  in  Scotland  to  the 
assignees.  But,  according  to  the  English  law,  there  was  no 
authority  to  compel  a  bankrupt  to  convey  the  real  estate,  and  he 
knew  that  infinite  difficulty  had  occasionally  resulted  from  that 
circumstance.  If  this  was  a  defect,  the  remedy  must  be  applied, 
not  by  their  Lordships  in  their  judicial  capacity,  but  by  the 
[  *246  ]  Legislature.  *He  understood  that  one  mode  of  getting  at  the 
real  property  in  these  cases  was  for  the  creditors  to  assign  their 
debts  to  some  individual,  who  proceeded  against  the  heritable 
property  according  to  the  forms  of  the  Scotch  law ;  and  another 
way  was  to  withhold  the  certificate  till  the  bankrupt  consented 
t  See  report  in  1  Eose,  462. 
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io  convey,  the  moral  obligation  upon  him  to  do  so  being  clear.      Sklkbio 
In  this  manner,  the  amount  of  the  real  property  was  frequently      davies. 
brought  into  the  common  fund.   But  if  a  judgment  rested  merely 
on  the  ground  that  a  bankrupt  could,  by  legal  process  in  England, 
be  compelled  to  convey  his  Scotch  heritable  property,  he  was 
apprehensive  that  such  a  judgment  could  not  be  sup;">orted. 

If  the  appellant's  cestui  que  trusts  had  not  had  all  the  stipulated 
benefit  from  the  transaction  of  1778 — 4,  they  had  at  least  had  a 
considerable  share ;  and  he  agreed  with  those  judges  below  who 
had  said,  that  unless  they  had  derived  no  advantage  from  the 
agreement,  they  must  not  be  permitted  now  to  set  up  the  first 
arrestment.  If  they  rejected  the  agreement,  they  ought  to 
refund  the  benefit  received  under  it.  But  more  especially  after 
the  proceedings  before  the  Chancellor,  the  statement  that  the 
appellant  held  no  security  for  the  debt,  and  had  no  means  to 
satisfy  it,  that  arrestment  could  not  be  available. 

He  observed  it  had  been  stated  that  the  second  arrestment 
(1798)  was  affected  by  the  first  transaction.  But  he  took  it  for 
granted  that  the  arrestment  of  1798  was  good,  subject  to  the 
question  whether  it  could  be  supported  as  against  the  English 
commission.  Here  difl&culties  presented  themselves  *which  [  *247 1 
strongly  called  for  legislative  interposition.  When  one  con- 
sidered what  was  the  effect  of  a  Scotch  sequestration — that  it 
might  be  called  for  by  the  debtor,  as  well  as  demanded  by  the 
creditor — ^that  the  plan  of  distribution  under  it  was  different 
from  that  under  the  English  commission — that  it  cut  down  all 
voluntary  securities  granted  within  a  certain  number  of  days 
previous  to  the  first  deliverance  on  the  application,  whether  given 
htftidfide^  or,  as  they  would  say  in  England,  in  contemplation  of 
bankruptcy ;  when  one,  on  the  other  hand,  considered  the  ne- 
cessity in  England  of  a  previous  act  of  bankruptcy  as  a  foundation 
for  the  conunission,  and  the  relation  which  the  commission  had 
to  a  latent  act  of  bankruptcy,  the  difficulty  of  applying  to  the 
whole  of  the  bankrupt's  property  in  England  and  Scotland  the 
commission  in  one  event,  or  sequestration  in  another,  must  be 
obvious,  A  co-existing  commission  and  sequestration  would 
involve  the  matter  in  still  more  inextricable  confusion,  unless  the 
one  were  used  for  the  purpose  of  distribution  under  the  other. 
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Selkbio     But  it  was  at  any  rate  clear,  that  the  English  commission  passed 

Daviss.      ^^®  personal  property  in  Scotland,  and  all  other  parts  of  the  world. 

Then  it  had  been  contended,  that  the  assignment  under  the 

commission  was  like  an  assignation  by  a  particular  individual, 

and  that,  by  the  law  of  Scotland,  an  arrestment  was  competent, 

unless  the  assignment  had  been  previously  intimated  to  the 

debtor.     Here,  it  was  insisted,  no  intimation  had  been  given 

before  1798,  and  that  consequently  the  arrestment  was  good  as 

[  *248  ]      against  the  commission.    He  *agreed  with  a  distinguished  writer 

on  the  Scotch  bankrupt  law,  that  all  the  cases,  prior  to  that  of 

Strothers,  exhibited  a  very  distressing  versatility  of  opinion  ;  for 

he  confessed  he  was  unable  to  discover  any  principle  common  to 

them  all.     The  true  character,  however,  of  the  present  case 

was  this,  that  the  whole  Court  was  unanimous  on  the  principle, 

one  Judge  only  dissenting  upon  the  ground  of  the  transaction  of 

1778 — 4;  also,  that  this  was  not  the  only  decision  upon  the 

subject,  but  that  judgment  after  judgment  had  been  given  on 

the  same  principle  since  1808,  and  that  consequently  the  case 

came  with  more  authority  than  if  it  had  stood  alone. 

A  formal  intimation,  it  appeared,  was  not  absolutely  neces- 
sary, something  equivalent  being  held  sufficient.  But  as  to  the 
question,  whether  intimation  was  at  all  necessary  here,  they 
must  consider  the  difference  between  the  assignation  of  a  debt 
by  one  individual  to  another,  and  an  assignment  of  the  whole  of 
a  bankrupt's  personal  property  for  the  use  of  all  the  creditors. 
If  they  were  to  hold,  that  the  rule  of  law,  with  respect  to  inti- 
mation, applied  to  the  latter  case,  they  would  cut  up  by  the 
roots  the  use  of  an  English  commission  in  relation  to  Scotch 
property.  In  many  cases,  no  account  could  be  examined  and 
settled  till  long  after  the  commission  had  issued,  and  a  lono- 
time  might  consequently  elapse  before  intimation  of  the  assign- 
ment of  a  debt  could  be  given.  Lord  Mbadowbank,  therefore, 
in  Stein's  case,  on  account  of  the  particular  nature  of  this 
assignment,  held,  that  it  operated  like  the  transference  by 
£•249]  marriage.  A  marriage  in  England  rendered  *the  Scotch  pro- 
perty of  the  wife  her  husband's,  without  intimation ;  and  such 
must  be  the  law  in  cases  like  the  present,  if  an  English  com- 
mission were  to  have  any  effect  at  all  in  Scotland. 
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Bat  he  went  farther.  If  intimation  was  necessary,  it  had  Selkbiq 
here  been  given.  Mr.  Adam  had  well  argued  at  the  Bar,  that  it  davies. 
coold  never  have  been  intended  that  the  English  assignment 
shoold  be  intimated,  as  the  assignees  had  consented  to  the 
issuing  of  the  Scotch  sequestration  in  1782.  That  sequestration 
however  had  fallen  to  the  ground,  and  when  it  did  so,  nothing 
remained  but  the  commission,  till  1798.  The  question  then 
was,  Whether  the  intermediate  transactions  had  not  furnished 
intimation  sufficient  ?  and  he  was  of  opinion  that  they  had. 

But  independent  of  other  considerations,  if  a  Scotch  creditor 
thought  proper  to  come  in  under  an  English  commission,  he 
was  to  be  considered,  to  all  intents  and  purposes,  as  an  English 
creditor  who  must  deliver  up,  for  the  benefit  of  the  general 
creditors,  all  securities  for  his  debt  before  he  could  be  permitted 
to  prove.  If  an  English  creditor  attached  the  bankrupt's  pro- 
perty abroad,  he  must  account  to  the  assignees.  This  did  not 
rest  merely  on  the  principle  of  equality  in  the  distribution,  but 
on  the  ground  that  the  law  passed  the  property.  The  assignees 
said,  "  If  you  claim  anything  here,  you  shall  not  keep  for  your 
own  exclusive  use  what  you  have  got  by  force  of  the  law  of 
another  country."  If  he  refused  to  prove  at  all  on  these  terms, 
the  Chancellor  could  not  compel  him  to  do  so.  Whether  the 
assignees  could,  *  by  law  in  another  form,  get  the  property  out  [  'zso  ] 
of  his  hands,  was  another  question.  Well, — the  appellant  here 
had  claimed  under  the  English  commission,  and  their  Lordships 
already  knew  what  followed. 

This,  then,  being  personal  property  merely,  his  opinion  was, 
that  the  judgment  ought  to  be  affirmed  for  these  reasons: — 
1st,  That  in  the  case  of  transference  by  assignment  under  a 
commission,  intimation  was  not  necessary.  2d,  That,  if  neces- 
sary, it  had  in  this  instance  been  given.  Sd,  That  the  appellant 
was  precluded  from  taking  advantage  of  his  Scotch  arrestment, 
by  his  having  claimed  under  the  English  commission. 

Judgment  accordingly  affirmed. 
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Eldon,  L.0 

Lord 
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Scotland. — ^Appeal  fbom  the  Coubt  of  Session. 
SIBBALD  AND  Otbers  v.  HILL  and  Othebs. 

(2  Dow,  App.  Caa.  263—267.) 

A  London  merchant,  instiring  at  Leith,  represents  (contrary  to  the 
fact)  that  he  had  done  some  insurance  at  Lloyd's,  upon  the  same 
voyage,  at  the  same  premium  given  to  the  Leith  underwriters,  who  (not 
being  well  acquainted  with  the  nature  of  the  risk  themselves)  subscribe 
the  policy,  from  their  confidence  in  the  skill  and  judgment  of  the  London 
underwriters.  Held,  by  the  House  of  Lords  (reversing  the  judgment  of 
the  Court  of  Session),  that  this  was  a  fraud  which  vitiated  the  policy, 
though  the  misrepresentation  was  not  such  as  affected  the  nature  of 
therisk.t 

Hill,  a  London  merchant,  (April  8, 1802,)  wrote  to  his  brother 
to  get  some  insurance  done  at  Leith  on  two  South  Sea  whalers, 
Redbridge  and  Britannia,  at  and  from  the  southern  fishery  to 
London.  The  letter  had  these  words: — "I  have  two  ships  in 
the  southern  fishery,  on  which  I  have  done  as  much  as  my 
underwriters  here  are  inclined  to  take,  and  I  wish  to  do  some- 
thing at  an  out-port,  &c.  I  have  no  objection  to  give  eight 
guineas  per  cent,  on  these  ships,  which  is  the  highest  premium 
I  have  given."  The  broker  wrote  accordingly  to  Robb,  a  Leith 
merchant,  one  of  the  appellants,  stating,  inter  alia,  as  follows : — 
**  Mr.  Hill  has  done  as  much  insurance  upon  the  two  ships  as 
the  underwriters  here  are  inclined  to  take  at  eight  guineas  per 
cent."  Some  difl&culty  *occurred  in  getting  the  insurance 
effected,  owing  to  the  ignorance  of  the  Leith  underwriters  as  to 
the  nature  QjE  the  risk.  But  the  appellants,  trusting  to  the  skill 
and  information  of  the  Lloyd's  underwriters,  underwrote  the 
policy  of  the  Redbridge  to  the  amount  of  l,750i.  at  eight  guineas 
per  cent.  The  vessel,  on  Dec.  30,  1801,  was  captured  on  the 
coast  of  Chili ;  but  the  underwriters  having  discovered  that  the 
premiums  at  Lloyd's  on  this  ship  had  been  fifteen,  eighteen,  and 
twenty-five  guineas,  refused  to  pay,  and  an  action  was  brought  by 
Hill  in  the  Scotch  Admiralty  Court.    The  Judge- Admiral  decided 


t  For  recent  cases  of  the  applica- 
tion of  the  principle,  see  lonides  v. 
Pender  (1874)  L.  R.  9  Q.  B.  531,  538, 
43  L.  J.  Q.  B.  227,  30  L.  T.  547 ; 


Rivaz  V.  OeruMi  (C.  A.  1 880)  6  Q.  B.  D. 
222,  227.  229,  50  L.  J.  Q.  B.  176 
44  L.  T.  79.— B.  C. 
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for  the  underwriters,  on  the  ground  of  the  misrepresentation ;     Sibbald 
but  his  decree  was  reduced  by  the  Lord  Ordinary  and  Court  of       hill. 
Session,  from  whose  judgment  the  cause  was  appealed. 

The  interlocutor  of  the  Lord  Ordinary,  adopted  in'substance 
by  the  Court,  found,  "  that  the  statement  given  by  the  pursuer, 
as  to  the  amount  of  the  premium  he  had  given  on  former  policies, 
was  not  a  misrepresentation  as  to  any  of  the  circumstances 
attending  the  situation  or  condition  of  the  ship,  or  nature  of  the 
voyage,  which  could  affect  the  nature  of  the  risk,  but  partakes 
rather  of  the  nature  of  these  verba  jactantia,  not  very  moral 
perhaps,  but  very  common,  and  not  illegal,  which  are  used  at 
the  cheapening  of  goods,  and  other  bargains,  the  seller  alleging 
that  such  goods  cannot  be  bought  so  cheap  elsewhere,  &c.,  and 
which  representations  or  misrepresentations  will  not  avail  to  set 
aside  a  sale,  as  concealments  or  misrepresentations  may  do  as 
to  the  defects  or  qualities  of  the  goods,"  &c. 

There  was  another  point  as  to  the  concealment  of  a  material        I  263  J 
fact,  but  it  seems  unnecessary  to  state  it,  as  the  judgment  of 
the  Lords  turned  on  the  question  of  misrepresentation. 

Park  and  Nolan   for  appellants  ;  Adam  and  Romilly  for 
respondents. 

Eldon,  L.C.  : 

It  appeared  to  him  that  the  judgment  of  the  Lord  Ordinary 
and  Court  of  Session  ought  to  be  reversed,  and  that  of  the 
Judge-Admiral  affirmed.  But  whatever  might  be  their  Lord- 
ships' opinion,  it  would  be  necessary  to  attend  to  these  inter- 
locators,  and  alter  the  terms,  so  that  the  ground  of  their 
judgment  might  not  be  misunderstood.  The  Judge-Admiral's 
interlocutor  found,  ''  that  in  this  case  the  rate  of  premium  was 
fixed  and  accepted  in  consequence  of  false  information,  &c., 
holding  out  the  same  premium  of  eight  guineas  per  cent,  as 
the  highest  premium  exacted  by  the  underwriters  in  London ; 
whereas  it  appeared,  and  was  now  acknowledged  by  the  pursuer, 
that  the  very  lowest  premium  paid  by  him  on  the  same  vessel 
at  London  amounted  to  fifteen  guineas  per  cent."  He  had  not 
been  able  to  find  that  any  such  acknowledgment  was  made  by 

B.R, — ^voii.  xrr.  M 
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SiBBALD     the  respondent,  or  that  the  circumstance  was  apparent;  and 

Hill.        therefore,  if  it  should  be  their  Lordships'  opinion  that  the  Lord 

Ordinary  was  wrong,  still  the  principle  of  their  judgment  might 

be  misunderstood,  if  that  judgment  should  state  a  fact  which 

did  not  appear  in  the  cause. 

[  •266  ]  As  to  the  judgment  of  the  Lord  Ordinary,  and  *that  of  the 

Court,  which  was  in  substance  the  same,  they  (the  Judges)  did 
not  say  that  this  was  not  such  a  misrepresentation  as  would 
affect  the  premium,  but  that  it  was  not  such  a  misrepresentation 
as  could  affect  the  nature  of  the  risk, — "  that  it  partook  rather 
of  the  nature  of  these  verba  jactantia^  not  very  moral  perhaps^ 
but  very  common,  and  not  illegal,  which  were  used  at  the 
cheapening  of  goods,"  &c. — he  should  suppose  that  at  least  the 
word  perhaps  ought  to  be  left  out,  for  there  could  be  no  doubt 
but  that  such  misrepresentations  were  grossly  immoral — "  and 
which  representations  or  misrepresentations  would  not  avail  to 
set  aside  a  sale,"  &c.  Taking  that  as  a  general  proposition,  he 
could  not  admit  the  truth  of  it ;  for  even  in  chaffering  about 
gooda«  there  might  be  such  misrepresentations  as  would  set 
aside  the  contract.  When  the  misrepresentations  were  made 
under  such  circumstances  and  in  such  a  way  that  they  took  the 
confidence  of  the  purchaser,  and  induced  him  to  act  when  other* 
wise  he  would  not,  this  was  a  fraud  which  would  affect  the  sale. 
It  appeared  to  him  settled  here,  that  if  a  person,  meaning  to 
effect  an  insurance,  exhibited  a  policy  underwritten  by  a  person 
of  skill  and  judgment,  knowing  that  this  would  weigh  with  the 
other  party  and  disarm  the  ordinary  prudence  exercised  in  the 
common  transactions  of  life,  and  it  turned  out  that  this  person 
had  not  in  fact  underwritten  the  policy,  or  had  done  so  upon 
such  terms  as  that  he  came  under  no  obUgation  to  pay,  it  appeared 

[•267  ]  to  him  to  be  settled  here,  that  this  would  vitiate  the  policy. 
The  Courts  in  this  country  would  say  that  this  was  a  fraud,  not 
on  *the  ground  that  the  misrepresentation  affected  the  nature 
of  the  risk,  but  because  it  induced  a  confidence,  without  which 
the  party  would  not  have  acted.  If  one,  then,  sent  down  a 
policy  to  Leith,  with  the  names  of  two  or  three  underwriters  at 
Lloyd's,  were  the  Leith  underwriters  to  send  to  Lloyd's  to  ascer* 
tain  whether  these  were  fair  and  bond  fide  subscriptions? — No. 
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And  where  was  the  diJBFerence  between  sending  policies  and  Sibbald 
letters  ?  But  then  another  question  had  been  raised, — Whether  hill. 
the  real  meaning  of  the  letters  was,  that  insurance  had  been 
effected  on  the  same  voyage  at  Lloyd's  at  eight  guineas  per  cent.? 
He  took  the  letters,  in  fair  and  obvious  construction,  as  repre- 
senting that  insurance  had  been  effected  at  Lloyd's  on  the  very 
same  voyage  at  eight  guineas  per  cent.,  and  an  attempt  by 
nice  criticisms  to  show  that  they  were  susceptible  of  a  different 
meaning  would  not  do.  Such  being  bis  opinion  on  the  first 
point,  he  thought  it  needless,  unless  their  Lordships  disagreed 
with  him,  to  address  himself  to  the  rest. 

Lord  Rbdesdalb  assentiente. 

Interlocutors  of  Lord  Ordinary  and  Court  reversed, 
and  Judge- Admiral's  decree  affirmed,  with  an 
alteration  as  above. 
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(2  Dow,  App.  Cas.  301—314.) 

The  mere  exhibition  of  a  plan  of  a  new  street,  at  the  time  of  ike  sale 
of  a  piece  of  ground  on  which  to  build  a  house  in  the  line  of  the  intended 
street,  does  not  of  itself  amount  to  a  warranty  or  engagement  that  all 
that  is  exhibited  on  the  plan  shall  be  done,  more  especially  where  the 
purchaser  has  a  distinct  contract  put  into  the  solemn  form  of  a  charter, 
in  which  nothing  is  said  about  that  which  he  claims  merely  on  the 
foundation  of  its  haying  been  exhibited  on  the  plan. 

Thus,  where  the  governors  of  Heriot's  Hospital,  and  the  magistrates  of 
Edinburgh,  in  selling  certain  lots  of  ground  for  building  in  the  line  of  an 
intended  new  street  (York-place),  exhibited  a  plan  of  the  street  and  some  of 
the  surrounding  objects,  which  represented,  or  was  supposed  to  represent, 
certain  old  buildings  (not  belonging  to  the  magistrates  or  Hospital)  as 
taken  down,  so  as  to  make  the  street  of  equal  breadth  through  its  whole 
extent, — though  the  feu  charters  granted  to  the  purchasers  contained 
nothing  about  any  obligation  on  the  grantors  to  purchase  and  remove 
these  old  houses,  the  Court  of  Session  held  that  the  magistrates  were 
bound  to  remove  them, — and  to  purchase  them  for  that  purpose  when  an 
opportunity  offered  of  doing  so  at  a  reasonable  price,  and  that  the 
purchasers  were  entitled  to  retain  the  feu  duty  till  this  was  done.  Bat 
the  judgment  was  in  effect  reversed  on  appeal,  on  the  general  ground, 
that  the  mere  exhibition  of  the  plan  was  no  warranty,  especially  when 
coupled  with  the  silence  of  the  charters  on  the  point  in  dispute,  f 

The  magistrates  of  Edinburgh  intended  to  continue  Queen 
Street  (New  Town)  on  the  east  to  a  place  called  Broughton  Loan, 
procured  a  clause  to  *be  inserted  in  an  Act  of  Parliament 
obtained  by  the  city  in  1786,  empowering  them  to  make  this 
street,  which  was  to  be  80  feet  wide,  and  for  that  purpose  to 
purchase  houses,  grounds,  &c.  This  authority  to  purchase 
houses  was  made  to  expire  Jan.  1, 1797,  and  the  magistrates  had 
not  an  opportunity  of  carrying  the  plan  into  execution  till  the 
authority  had  actually  expired.  Afterwards,  the  magistrates, 
and  the  Governors  of  Herriot's  Hospital,  projected  a  continua- 
tion in  the  line  of  what  is  now  called  York  Place  as  far  as  their 


t  Otherwise  where  the  plan  is  re- 
ferred to  so  as  to  be  incorporated  in 
the  contract.  See  North  British  By. 
Co,  V.  Tod  (1866)  12  CI.  &  Fin.  722, 
1 0  Jud.  975.    And  Nen e  Valley  Dra in- 


age  Commissioners  v.  Dunkley  (1876) 
4  Ch.  Div.  1,  where  the  plan  was  held 

to  be  incorporated  by  implication 
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ovn  property  extended,  making  the  street  114  feet  wide,  and  a 
plan  of  the  new  street  was  drawn  out  accordingly.  As  part  of 
the  property  belonged  to  the  town,  and  part  to  the  Hospital,  an 
arrangement  was  made,  by  which  the  magistrates  were  to  have 
the  whole  of  the  purchase  money  of  the  several  areas  or  lots  to 
be  sold  for  building,  and  the  Hospital  to  have  the  feu  duty. 

On  the  8rd  March,  1797,  the  lots  were  exposed  to  sale  by 
public  roup,  or  auction,  the  articles  of  which  referred  to  the 
several  lots  as  marked  and  numbered  on  the  ground  plariy  which 
plan  itself,  though  the  articles  applied  exclusively  to  the  lots  to 
be  sold,  delineated  some  of  the  adjoining  and  surrounding 
objects.  One  of  the  lots  was  purchased  by  the  respondent, 
Gibson,  for  184  guineas,  (which  sum  was  immediately  paid  to 
the  magistrates,)  and  4Z.  19ir.  annual  feu  duty  to  be  paid  to  the 
Hospital ;  and  he  obtained  a  charter  from  the  Hospital,  dated 
April  15,  1799,  in  which  free  ish  and  entry  by  York  Place  were 
warranted. 

Gibson  having  for  eight  years  together  refused  to  pay  the  feu 
duty,  on  the  ground  that  certain  old  ^houses  at  the  east  end  of  the 
street,  delineated  on  the  plan  as  intended  to  be  taken  down  so  as 
to  make  the  street  of  equal  breadth  at  both  ends,  had  not  been 
removed,  the  appellants  raised  an  action  of  declarator,  of  irri- 
tancy ob  non  solutum  canonem  on  the  Act  of  1597,  c.  246,  by 
which  it  was  enacted,  that  the  feuar  who  failed  to  pay  his  feu 
duty  during  the  space  of  two  years  together  should  lose  his  feu. 
The  Lord  Ordinary  (Glbnleb)  ordered  a  special  condescendance 
o!  the  grounds  of  the  defences  to  this  action,  and  a  condescend- 
ance was  accordingly  given  in,  stating, — 1st,  That  the  feu  had 
been  purchased  on  the  faith  of  the  plan  referred  to  in  the  articles 
of  sale,  according  to  which  York  Place  was  to  be  of  the  same 
breadth  from  one  end  to  the  other,  and  from  which  it  appeared, 
by  certain  markings,  that  the  old  houses  at  the  east  end  were  to 
be  taken  down.  2nd,  That  the  ground  was  conveyed  in  the 
charter  "  with  free  ish  and  entry  to  the  said  house  by  the  street 
now  called  York  Place."  The  defender  (respondent)  therefore 
inflisted  that  he  had  a  right  to  retain  the  feu  duties  till  the  old 
buildings  were  removed,  and  the  street  of  York  Place  completed. 
The  answers   stated,  that  there  was  free  ish  and   entry  on 
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the  west  by  Queen  Street,  and  on  the  east  by  a  passage  admitted 
to  be  80  feet  wide,  but  which  the  appellants  contended  was  in 
fact  49  feet  at  the  narrowest.  As  to  the  other  point,  it  was 
answered,  that  [mere  lines  and  markings  on  a  plan  could  not 
create  an  obligation,  of  which  there  was  not  the  slightest  men- 
tion in  the  articles  of  sale,  ia  the  charters,  or  any  distinct  agree- 
ment ;  that  it  could  not  have  been  reasonably  conceived  that  the 
^magistrates  or  appellants^  by  such  markings,  could  intend  to 
come  under  any  obligation  to  pull  down  houses  belonging  to 
individuals  over  whom  they  have  no  control,  their  power  under 
the  Act  of  1786  having  expired :  and  besides,  the  markings  coald 
not  fix  the  time  within  which  the  obligation  was  to  be  performed. 
That  the  plan  comprehended  a  great  part  of  the  new  town,  and 
was  intended  to  exhibit  the  general  effect  in  case  the  magistrates 
should  be  enabled  to  carry  into  execution  certain  schemes  which 
they  had  then  in  contemplation ;  and  that,  supposing  an  obliga- 
tion could  be  inferred  from  mere  markings  on  a  plan,  the 
markings  on  the  plan  in  question  were  not  such  as  to  raise  the 
inference  contended  for  by  the  respondent. 

The  Lord  Ordinary  repelled  the  defences,  and  found,  that 
unless  the  defender  paid  his  feu  duties,  decree  would  fall  to  be 
pronounced  against  him ;  and  after  two  representations,  his 
Lordship  decerned  against  the  defender,  but  superseded  extract, 
&c.  To  these  interlocutors  the  Court  of  the  Second  Division 
adhered.  The  respondent  reclaimed,  and  stated  a  case  where 
the  magistrates  had  been  prevented  from  going  on  with  certain 
buildiags  which  they  had  begun  to  raise  opposite  the  present 
line  of  houses  in  Prince's  Street,  because  they  had  represented 
the  place  as  an  open  area,  or  pleasure  ground,  on  a  plan  ex- 
hibited when  the  sites  of  the  present  houses  were  sold.  It  was 
also  urged,  that  the  magistrates  had  neglected  an  opportunity 
that  had  offered  of  purchasing  the  old  houses  at  a  reasonable 
rate.  The  Court  ordered  a  condescendance  as  to  this  latter 
point,  which  was  given  in  and  answered ;  *the  appellants  con- 
tending, — 1st,  that  the  question  was  totally  irrelevant ;  and,  2nd, 
denying  the  truth  of  the  allegation.  It  was  likewise  argued, 
that  the  appellants  were  not  answerable  for  the  neglect  of  the 
magistrates,  supposing  there  had  been  any  negligence ;  and  as 
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to  the  Prince's  Street  case,  it  was  different  from  the  present, 
inasmuch  as  the  property  there  belonged  to  the  magistrates 
themselves.  The  Court  however  assoilzied  the  defender,  and 
decerned,  reserving  to  the  Governors  of  the  Hospital  their 
claim  of  relief  against  the  magistrates,  and  to  them  their 
defences. 

The  appellants  reclaimed,  and  offered  to  prove  a  new  fact 
which  had  come  to  their  knowledge, — ^that  the  dotted  lines,  on 
which  the  respondent  had  so  much  relied,  had  been  added  to 
the  plan  in  1799  or  1800.  The  Court  then  pronounced  the 
following  judgment: — 

"  Having  advised  this  petition,  and  in  respect  that  the  inter- 
locutor reclaimed  against  is  founded  on  the  magistrates  of  Edin- 
burgh having  failed  to  embrace  an  opportunity  which  occurred  of 
acquiring,  on  terms  not  unreasonable,  the  property  necessary  to 
complete  York  Place  in  the  manner  it  was  held  out  to  the  feuars 
thereof,  as  destined  to  be  completed  ^.when  such  opportunity 
occurred,  and  as  meant  to  operate  agreeably  to  the  doctrines  of 
Bw  as  to  mutual  contracts,  whereby  retention  operates  as  a 
compulsitor  for  implement,  and  loco  facti  imprestabilia  succedit 
damnum  et  interesse;  that  the  interest  of  the  petitioners  is 
involved  by  the  transactions  of  the  magistrates;  and  that  the 
attempt  now  to  impeach  grounds  in  fact,  on  which  *this  Court 
sustained  the  obligation  on  the  defenders,  is  neither  made 
tempestive,  or  in  a  shape  entitling  it  to  regard — ^refuse  the 
petition." 

Against  these  last  interlocutors  the  appellants  lodged  their 
appeal. 
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Lord  Advocate  and 
lor  respondent. 


for  appellant ;  Adam  and  Romilly 


Eldon,  L.C.  : 

This  case  was  important  on  account  of  the  general  principle 
which  it  involved;  and  he  was  therefore  desirous  that,  before 
proceeding  to  judgment,  they  should  see  the  Prince's  Street 
case,  to  ascertain  whether  it  had  been  decided  on  the  points 
which  occurred  here.    Lord  Mansfield  there  spoke  of  "  laying 
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the  order  of  the  House  upon  the  Court  below  to  pass  the  bill  of 
suspension,  that  it  might  be  conjoined  with  the  action  of  decla- 
rator, and  the  question  of  right  decided."  That  appeared  to  be 
for  the  purpose  merely  of  putting  the  question  in  a  proper  shape 
for  the  decision  of  the  right.  No  one  however  could  well  doubt 
what  would  have  been  the  opinion  of  that  very  eminent  Judge 
if  the  question  of  right  had  been  then  to  be  decided ;  yet,  with 
all  due  deference  to  that  opinion,  he  should  have  liked  it  much 
better  as  a  law  authority  if  Lord  Mansfield  had  confined  him- 
self to  the  dry  question  of  law,  without  pressing  upon  feelings 
and  principles  of  honour,  with  which,  however  familiar  the^' 
might  be  to  him  as  a  private  individual,  he  had,  in  judgment, 
nothing  at  all  to  do. 

It  would  be  very  difficult  to  sustain  the  judgment  *on  the 
ground  on  which  it  appeared  now  to  stand.  The  question  was. 
Whether  the  magistrates  were  bound  to  purchase  and  remove 
these  houses  ?  If  they  were,  they  ought  to  do  so,  whether  the 
price  was  high  or  low ;  if  they  were  not  bound,  the  offer  at  a 
reasonable  price  made  no  difference.  Unless  there  was  some 
special  Scotch  law  on  that  point,  the  judgment  could  not  stand 
merely  on  the  ground  of  the  offer  at  a  reasonable  price,  and  the 
neglect  to  purchase. 

Then  it  was  said,  that  there  was  an  Act  of  Parliament  autho- 
rising the  purchase,  and  that  the  plan  laid  them  under  the 
obligation  to  do  so.  But  there  was  no  such  Act  at  the  time ;  it 
had  expired.  Mr.  Adam  had  said,  that  it  was  a  private  Act, 
and  that  the  respondent  did  not  know  that  it  had  expired.  His 
answer  was,  that  he  could  not  then  know  that  such  an  Act  had 
existed.  If  he  recognized  the  Act  at  all,  he  must  take  it  with  all 
its  circumstances. 

The  magistrates  of  Edinburgh,  who  ought — if  it  had  been  so 
agreed — to  have  executed  this  improvement,  got  the  whole  of  the 
consideration ;  the  feoffees  of  the  Hospital  being  entitled  only  to 
the  feu  duty,  of  which  they  were  at  present  deprived,  without 
the  means  in  this  action  of  compelling  relief  from  the  magis- 
trates. 

But  it  was  perfectly  wild  to  say  that  the  mere  exhibition  of  a 
plan  was  sufficient  to  form  a  binding  contract.     One  man  might 
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purchase  on  the  notion  that  the  intended  street  would  soon  be 
completed;  another  perhaps  with  the  idea  that  it  would  not. 
But  the  whole  amounted  to  this, — "  You  may  purchase  on  the 
notion  that  this  plan  will  be  executed,  *but  all  that  we  have  any- 
thing to  do  with  is  our  contract."  The  feuar  then  enters  into  a 
fiolenm  contract,  and  if  his  contract  contained  nothing  about  this, 
how  could  he  say  that  the  magistrates  were  bound  by  the  plan. 
The  feu  charter  was  the  material  document  here,  and  must  be 
carefully  examined.  There  might  be  such  an  obligation  in  it  as 
that  here  contended  for,  but  it  appeared  to  him  that  the  judg- 
ment could  not  rest  on  the  ground  which  the  Court  below  had 
taken. 
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LoBD  Redesdale  : 

He  concurred  in  all  that  had  been  said  by  his  noble  friend. 
The  effect  of  the  judgment  was,  that  the  Hospital  must  part  with 
their  property  without  consideration.  It  was  worthy  of  atten- 
tion, that  the  feu  charter  in  several  instances  entered  minutely 
into  particulars,  but  contained  nothing  on  this  head. 

The  Prince's  Street  case  would  be  examined,  but  that  did  not 
appear  to  be  a  decision  on  the  point  of  right.  The  order  was 
merely  to  pass  the  bill,  that  the  right  might  be  put  in  a  shape 
for  being  determined. 

The  terms  of  the  feu  grant  had  been  attended  to  by  neither 
side.  It  appeared  to  him  that  it,  by  inference  at  least,  excluded 
this  claim  ;  for  it  contained  nothing  about  it,  though  it  anxiously 
provided  for  other  particulars  of  a  similar  nature. 

Eldon,  L.C.  (after  stating  the  case) : 

At  this  auction,  or  roup,  various  lots  were  sold,  and  Gibson 
bought  his  at  what  they  called  a  slump  sum  to  be  paid  to  the 
magistrates,  reserving  the  feu  duty  for  the  feoffees  of  the 
Hospital.  Then  it  was  said,  that  the  "^magistrates  were  bound 
to  complete  the  street  as  exhibited  on  this  plan,  and  that  the 
ieoar  was  entitled  to  retain  the  feu  duty  till  this  was  done.  To 
be  sore,  if  that  was  the  case,  the  feoffees  were  placed  in  a  most 
improvident  situation ;  for  the  magistrates,  who  were  bound  to 
complete  the  street,  were  paid  the  whole  of  their  demand,  while 
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the  feoffees  of  the  Hospital  were  to  have  nothing  till  they 
compelled  the  magistrates  to  perform  the  contract. 

When  this  came  before  the  Lord  Ordinary,  he  was  not 
satisfied  that  there  was  anything  that  could  be  called  a  con- 
tract, or  any  such  breach  of  faith  as  to  preclude  the  pursuers 
from  insisting  on  payment  of  the  feu  duty,  and  therefore  he 
repelled  the  defences,  and,  meaning  to  give  the  feuar  time  to 
pay,  that  he  might  not  forfeit  his  feu,  found,  that  unless  he  did 
pay,  decree  would  fall  to  be  pronounced  against  him.  Two  repre- 
sentations having  been  given  in  and  refused,  the  Lord  Ordinary, 
in  stronger  terms,  now  decerned  against  the  defender,  but  super- 
seded extract,  &c.  To  these  interlocutors  the  Court  adhered,  so 
that  the  pursuers  had  three  interlocutors  of  the  Lord  Ordinary, 
and  one  of  the  Court,  in  their  favour. 

Afterwards,  on  application  to  the  Court,  they  ordered  a  con- 
descendance  of  the  facts  which  the  defender  averred  and  under- 
took to  prove,  with  regard  to  the  opportunity  the  pursuers  had 
of  purchasing  the  houses  in  question  at  a  reasonable  price,  and 
then  pronounced  an  interlocutor  in  favour  of  the  defender, 
reserving  to  the  pursuers  their  claim  of  relief  against  the  magis- 
trates, &c.  The  appellants  *reclaimed,  and  offered  to  prove 
that  certain  dotted  lines,  which  had  been  much  relied  upon  by 
the  defender  as  evidence  of  the  contract,  had  been  added  to  the 
plan  subsequent  to  the  period  at  which  the  contract  was  made. 
But  the  Court  adhered  to  its  previous  interlocutor,  stating,  that 
the  attempt  to  impeach  the  facts  on  which  the  Court  had  pro- 
ceeded was  neither  made  tempestive,  nor  in  a  shape  entitling  it 
to  regard.  When  Gibson,  however,  came  with  this  allegation 
as  to  the  neglect  of  an  opportunity  to  purchase  at  a  reasonable 
price,  it  might  have  been  said,  that  that  too  would  have  been 
more  tempestire  if  it  had  been  brought  forward  at  the  beginning. 
The  judgment  appeared  to  rest  on  this  principle, — that  if  the 
magistrates,  who  had  very  comfortably  got  their  money,  who  were 
not  parties  to  the  suit,  and  who  could  not  by  this  action  be  com- 
pelled by  the  feoffees  to  perform,  had  neglected  a  favourable  oppor- 
tunity to  purchase,  the  feoffees  had  no  right  to  their  feu  duty. 
Then  it  was  said  on  the  one  side  that  this  neglect  was  proved, 
and  on  the  other  side  that  it  was  not ;  and  it  was  difficult  for 


VOL.XIY. 


1814.    H.  L.    2  DOW,  310--312. 


171 


him  to  comprehend  the  nature  of  the  proof.  The  purchase  of 
two  or  three  floors  would  hardly  have  answered  the  purpose,  and 
in  such  a  case  the  maxim  Cujus  est  solum,  ejtis  est  usque  ad 
cakm,  would  not  applj.  But  the  result  was,  that  they  altered 
the  former  judgment,  and  decided  for  the  defender,  reserving  to 
the  pursuers  their  claim  of  relief  against  the  magistrates.  This 
was  again  brought  under  review.  It  had  been  contended, 
that  certain  dotted  lines  on  the  plan  amounted  to  a  war- 
ranty that  the  magistrates  were  bound  to  exe3ute  all  *that  it 
offered  to  the  eye.  They  offered  to  prove  that  these  dots  were 
added  subsequent  to  the  time  of  the  contract.  But  the  Court 
refused  the  petition,  on  the  grounds  stated  in  their  interlocutor, 
(vide  ante). 

From  these  two  last  interlocutors  the  present  appeal  was 
brought.  There  was  a  reference  to  one  case  where  the  magis- 
trates exhibited  a  plan  with  a  beautiful  view  of  the  disposition 
of  the  grounds  in  front  of  the  new  buildings  to  be  erected,  a 
thing  which  was  done  here  every  day  without  any  idea  that  the 
proprietors  were  to  be  prevented  from  erecting  other  houses 
merely  by  having  exhibited  a  different  disposition  of  the  grounds 
in  a  picture,  unless  it  were  so  stipulated  in  the  contracts  between 
the  parties.  The  magistrates, — ^the  ground  being  their  own, — 
began  to  erect  houses  where  they  had  exhibited  terraces  and 
valks.  An  action  of  declarator  was  brought  to  have  it  declared 
that  the  magistrates  were  not  entitled  to  erect  these  new  build- 
ings without  consent  of  the  feuars,  and  a  process  of  suspension 
vas  also  instituted  to  stop  the  progress  of  the  work  in  the  mean- 
time. The  Court  refused  to  pass  the  bill,  and  the  question  came 
to  this  House,  where  Lord  Mansfield,  who  would  be  remembered 
as  long  as  the  law  of  England  or  of  Scotland  existed,  made  a 
very  eloquent  speech.  But  after  all  that  he  had  said,  what  he 
did  was  merely  to  give  an  opportunity  of  examining  the  question 
of  right.  He  could  easily  conceive  that  deference  to  his  opinion 
had  put  an  end  to  farther  proceedings  in  that  case,  the  corpora- 
tbn  having  been  perhaps  almost  frightened  out  of  their  senses 
by  his  speech ;  but  still  this  was  no  judgment  upon  the  question 
of  *right,  and  at  any  rate  there  was  a  material  distinction 
between  that  case  and  the  present.    This  was  not  a  case  where 
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one  restricted  himself  as  to  the  free  use  of  his  own  land,  but 
where  he  was  supposed  to  have  become  bound,  without  a  special 
contract  to  that  effect,  to  make  himself  owner  of  the  lands  of 
others. 

He  held  it  in  all  cases  to  be  dangerous,  that  when  men  had 
put  their  contracts  into  the  solemn  form  of  a  charter,  they 
should  look,  not  at  what  was  contained  in  that  charter,  but  say 
that  the  charter  should  operate  as  if  a  term  had  been  in  it 
which  was  not  there,  merely  because  there  had  been  some  repre- 
sentation about  such  a  condition  at  the  time  the  contract  was 
formed.  He  held  it  also  to  be  dangerous  to  say,  when  a  plan  of 
a  beautiful  street  was  exhibited,  which  could  not  be  completed 
till  certain  houses  were  removed,  that  the  mere  exhibition  of  the 
plan  should  be  considered  as  an  engagement  that  all  that  was 
exhibited  should  be  done.  The  plan  comprehended  a  variety  of 
other  intended  improvements.  Was  it  to  be  a  warranty  for  the 
execution  of  the  whole  ?  Or,  if  not,  where  was  it  to  stop  short  ? 
One  would  naturally  say,  that  merely  a  hope  was  held  out.  But 
what  could  be  stronger  than  this, — that  the  charter  expressly 
provided  for  many  things  being  done  which  appeared  on  the 
plan  ?  If  the  exhibition  on  the  plan  was  a  warranty,  how  came 
these  to  form  part  of  the  charter  ? 

As  to  the  point  of  ish  and  entry,  unless  the  law  was  different 
from  that  of  England  with  respect  to  ingress  and  egress,  it 
appeared  that  the  respondent  had  ish  and  entry  according  to  the 
engagement  in  the  charter. 

*With  regard  to  honour  and  principle,  it  belonged  to  the 
parties  themselves  to  consider  what  these  required  of  them.  He 
had  only  to  declare  their  legal  rights,  and  the  judicial  man  could 
seldom  be  suflBciently  well  informed  of  motives  and  circum- 
stances to  enable  him  with  safety  to  go  farther.  He  dared  not 
advise  their  Lordships  to  say  that  this  plan  was  a  warranty. 
The  whole  amounted  to  this  only, — that  the  parties  might 
entertain  a  rational  hope  that  what  was  exhibited  might  be  done 
in  the  course  of  improvement.  But  there  was  no  ground  to  say 
that  this  amounted  to  an  engagement  that  it  should  be  done. 
With  respect  to  their  Lordships'  judgment,  the  more  temperate 
course  would  be,  to  remit  to  the  Court  below,  so  as  to  give  the 
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feoar  an  opportunity   of   paying  the  feu  daty  and  keeping  his     Heriot*s 
estate.  Hospital 


Lord  REDEsbALB : 

It  appeared  to  him  to  be  dangerous,  when  parties  entered  into 

a  contract,  to  suffer   anything  to  aflFect  it  which  was  extraneous 

io  T?hat  was  in  the  contract  itself.    There  was  no  undertaking 

b' lie  governors  of  the  Hospital  that  this  street  should  be  com- 

pleted,  and  they  could  not  with  propriety  have  entered  into  any 

8Qch  undertaking ;   for   the  effect  would  be  to  deprive  them  of 

any  benefit  from  the  property,  except  they  compelled  the  magis- 

trates  to  make  this  street. 

If  this  was  matter  of  contract,  the  contract  was  absolute.     If 
they  were  bound  at  all,  they  were  bound  whatever  might  be  the 
expense ;  and  how  this  neglect  of  opportunity  to  purchase  at  a 
reasonable  price  came  into  question  at  all  he  could  not  under- 
stand.   They  were  bound,  even  if  the  thing  had  been  impossible, 
— botoid  so  far  as  to  be  liable  to  answer  in  damages ;  and  it  was 
only  in  the  form  *of  damages  that  the  governors  of  the  Hospital 
could  proceed  against  the  magistrates.     If  there  was  a  contract 
at  all,  it  could  not  be  of  the  nature  supposed  by  the  Court  below. 
But  he  concurred  in  the  opinion,  that  the  exhibition  of  the  plan 
waa  no  warranty.    At  the  same  time,  it  was  fitting  that  the  respon- 
dent should  have  the  opportunity  of  preserving  his  estate. 

Judgment. — Feu  duties,  to  be  paid  within  a  short 
period,  to  he  fixed  by  the  Court  of  Session,  and 
remit. 
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Scotland. — ^Appeal  prom  the  Court  op  Session. 
1814.       SMITH  AND   Others  (Underwriters)  v.  EOBERTSON 


May  2.  June  8, 
July  27, 

Bldon,  L.C. 

Lord 
.Bedesdalb. 

[474] 


AND   Others  (Merchants).! 

(2  Dow,  App.  Cas.  474^482.) 

Insurance  on  ship  Ruby,  at  and  from  Halifax  to  Plymouth,  captured 
on  the  voyage — inteUigence  of  the  capture  and  immediate  abandonment, 
and  some  steps  taken  by  the  underwriters  to  settle  the  loss — intelligence 
then  of  her  being  re-captured,  and  refusal  by  the  underwriters  to  settle, 
except  for  a 'partial  loss.  Held  by  the  Scotch  Admiralty  Court  and 
Court  of  Session,  that  upon  notice  of  abandonment,  given  on  intelligence 
of  the  capture,  the  transaction  was  closed,  and  not  subject  to  be  dis- 
turbed by  any  event  appearing  on  subsequent  intelligence,  and  the 
judgment  afi&rmed  in  the  House  of  liords  on  the  ground  of  the  aooept- 
ance  of  the  abandonment  by  the  underwriters ;  by  this  means  keeping 
clear  of  the  principle  on  which  the  Court  of  Sing's  Bonch  had  decided 
the  cases  of  Bainbridge  v.  NeilMn^X  &nd  Faulkner  v.  Hdchie,^ 

The  ship  Ruby,  belonging  to  respondents,  merchants  at 
[  *4^  ]  Greenock,  was  insured  at  Glasgow,  "  at  and  *from  Halifax  to 
the  discharging  port  in  Britain,  with  leave  to  call  at  Quebec." 
The  Ruby  sailed  Aug.  24,  1805,  from  Quebec  for  Plymouth.  She 
was  captured  on  the  voyage,  Sept.  16,  1805,  by  the  Vangctdor, 
Spanish  privateer.  On  Oct.  18,  1805,  the  owners  received  intel- 
ligence of  the  capture,  and  on  the  same  day  wrote  to  their 
brokers  at  Glasgow,  stating  the  circumstances,  and  adding,  *'  In 
the  meantime  we  abandon  our  interest  in  the  ship  to  the  under- 
writers, and  you  will  be  pleased  to  communicate  the  same  to 
them."  On  the  following  day,  the  brokers  wrote  in  answer,  that 
they  had  notified  the  abandonment  accordingly.  The  master's 
protest  was  sent  to  Glasgow  on  the  19th  October,  and  was,  on 
21st  October,  referred  by  the  underwriters  to  two  of  their 
number,  who  returned  it  to  the  brokers  on  the  24th,  with  a 
notification  that  they  were  satisfied. 

On  the  afternoon  of  the  24th,  advice  was  received  of  the 
re-capture  of  the  vessel  by  a  Guernsey  privateer.      Certain 


t  Followed  in  Provincial  Ins,  Co. 
of  Canada  v.  Ltduc  (1874)  L.  R.  6 
P.  C.  224,  241 ;  43  L.  J.  P.  C.  49, 
31  L.  T.  142. 


}  10  R.  R.  316,  and  see  note  there 
(10  East,  329).— R.  0 
§  2  M.  &  S.  290. 
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underwriters  upon  her  at  Greenock  (who  afterwards,  pursuant  to  Smith 
award  of  two  referees  at  Lloyd's,  settled  as  for  a  total  loss)  took  bobebtson. 
charge  of  the  vessel  without  prejudice,  and  brought  her  from 
Gnemsey  to  Plymouth,  where  she  discharged  her  cargo  and 
earned  her  freight.  The  Glasgow  underwriters  refused  to  settle 
except  for  a  partial  loss,  and  proceedings  against  them  were 
instituted  by  the  owners  in  the  Scotch  Admiralty  Court,  and 
upon  judgment  there  in  favour  of  the  owners,  the  underwriters 
carried  the  matter  by  suspension  before  the  Court  of  Session. 
An  attempt  was  made  there  to  show,  that  there  had  been  an 
over-valuation,  and  *that  there  had  been  no  complete  abandon-  C  **^^  3 
ment,  but  without  effect.  The  points  chiefly  relied  upon  were 
two : — 1st,  That  the  moment  when  the  assured  received  advice 
of  the  capture,  the  right  to  abandon  vested;  and  that  the  owners 
having  exercised  that  right  bond  fide  upon  the  state  of  the  fact 
as  it  had  come  to  their  knowledge,  the  transaction  was  finally 
closed  as  between  the  parties,  and  not  to  be  opened  up  or  dis- 
turbed by  any  subsequent  event,  or  event  of  which  the  intelligence 
Bubsequently  arrived.  2d,  That  the  underwriters,  in  this  case, 
had  acquiesced  in  or  accepted  the  abandonment,  and  therefore 
were  concluded  independent  of  the  general  principle.  The  Court 
of  Session  (First  Division)  gave  judgment  in  favour  of  the  owners 
npon  the  principle.  From  this  judgment  the  underwriters 
appealed. 

The  case  was  argued  at  length  in  the  House  of  Lords  on  the 
principle ;  though  it  seems  unnecessary  to  follow  that  argument, 
as  the  decision  ultimately  turned  upon  the  acceptance.  Marshall, 
Serjt.,  (for  respondent,)  said,  that  whoever  read  the  judgment  of 
the  Court  of  Session  must  be  convinced  that  it  could  not  easily 
be  shaken ;  and  the  speech  of  Lord  President  Blair  would  have 
done  honour  to  any  judge  that  ever  sat  in  that  Court  or  in 
Westminster  Hall.  The  foreign  books,  especially  Pothier,  the 
reasonableness  of  the  principle  itself,  and  the  language  of  Lord 
Mansfield  in  Oobb  v.  Withers,}  were  relied  upon  for  the  assured. 
To  th^e,  on  the  part  of  the  underwriters,  were  opposed  chiefly  the 
decisions  of  the  Court  of  Bang's  Bench  in  Bainhridge  v.  Neil8on,X 

t  2  Bnrr  695.  \  10  B.  B.  316  (10  East,  329). 
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Smith  and,  in  a  subsequent  case,  *Faulkner  v.  Ritchie  A  The  Lord 
BoBKETsoN.  Chancellor,  in  the  course  of  the  argument,  took  occasion  to 
[  *477  ]  notice,  that  the  House  of  Lords  had  determined  that  the  ship 
and  voyage  were  different  things  ;  but  the  Court  of  King's 
Bench  had  afterwards  said  that  they  were  the  same,  and  had 
taken  upon  themselves  to  reverse  a  judgment  of  the  House  of 
Lords  and  the  Exchequer  Chamber.  I  His  Lordship  also  put  a 
case  : — Suppose  a  vessel  proceeding  to  the  East  Indies,  captured 
two  days'  sail  from  the  coast,  re-captured  two  days  after,  and 
the  re-capture  not  known  till  she  reached  her  port — ^action  in 
the  meantime  and  judgment — could  the  underwriters  recover 
back  their  money  in  another  action?  If  the  decisions  in  Bain- 
bridge  V.  NeilsoTif  and  Fatdkner  v.  Ritchie,  were  right,  the  ques- 
tion was,  whether  the  argument  for  the  underwriters  must  not 
go  to  that  extent.  The  judgment  of  the  Court  of  Session,  he 
said,  was  a  very  able  one. 

Adam  and  Romilly  for  appellants ;  Marshall  and  Horner  for 
respondents. 

Eldon,  L.C.  : 

If  he  had  thought  it  sufficient,  in  this  case,  merely  to  have 
come  to  a  conclusion  satisfactory  to  himself,  he  should  have  been 
ready  to  proceed  to  judgment  immediately.  But  from  the  cir- 
cumstances of  the  case,  and  certain  decisions  which  had  taken 
place  in  the  Courts  below  in  this  country,  it  appeared  to  him, 
for  reasons  which  he  should  now  very  shortly  state,  to  be  proper 
[  •478  ]  that  the  case  should  be  argued  again  by  one  *counsel  on  each 
side,  and  in  the  presence  of  the  Judges. 

The  question  arose  in  an  action  on  a  policy  of  insurance  com- 
menced in  the  Court  of  Admiralty  in  Scotland,  and  subsequently 
brought  under  review  of  the  Court  of  Session,  which  took  cog- 
nizance of  these  matters.  The  insurance  was  against  the  usual 
perils,  and  capture  among  the  rest.  The  vessel  was  captured, 
and  the  insured  abandoned  ;  that  was,  they  gave  up  the  property 
to  the  underwriters,  and  claimed  as  for  a  total  loss,  as  they  were 
entitled  to  do  in  case  of  capture.     The  underwriters  (the  counsel 

t  Jan.  26,  1814,  2  M.  &  S.  290.  J  SciL  Fitzgerald  y.  Pole,  Willes,  641. 
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on  one  side  insisted)  agreed  to  accept  this  abandonment ;  while       Smith 
on  the  other  hand  it  was  insisted,  that  the  matter  went  no   robrrtsok. 
farther  than  a  treaty  to  have  it  ascertained  whether  the  loss  had 
taken  place. 

After  this  had  been  concladed,  information  was  received  of  the 
re-capture.  Then  the  loss  was  not  total,  but  only  the  amount  of 
the  flalvage,  &c.  It  was  contended,  on  the  part  of  those  who 
brought  the  action,  that  the  loss  was  total  at  the  time  of  the 
capture,  and  that  they  did  not  know  of  the  re-capture  when  they 
offered  to  abandon ;  and  that,  as  the  contract  of  insurance  was, 
in  most  cases,  construed  according  to  what  was  supposed  to  be 
the  situation  of  things  at  the  time  of  entering  into  it,  the  right 
to  abandon  vested  when  the  intelligence  of  the  capture  was 
received;  and  that  having  so  vested,  nothing  could  deprive 
them  of  that  right,  they  having  chosen  to  exercise  it ;  and  they 
cited  text  writers  and  cases  in  support  of  that  principle.  *An  [  **79  ] 
election  might,  it  was  contended,  be  made  in  these  cases  to 
abandon,  or  to  take  the  chance  of  re-capture,  and  claim  for  a 
partial  loss.  But  here,  they  said,  they  had  made  their  election, 
and  that  this  was  founded  on  their  right  to  do  so ;  and  that  at 
the  time  they  claimed  they  had  the  right,  because  a  present 
demand  could  not  properly  be  made  without  a  present  right ; 
and  that  if  there  was  a  present  right,  there  was  a  corresponding 
obligation  to  accede  to  it  de  prasenti. 

Then  their  Lordships  had  heard  cases  cited  where  the  re- 
capture was  known  at  the  time  of  the  offer  to  abandon ;  and 
eases  with  respect  to  what  would  be  the  law,  if  the  re-capture 
were  known  between  the  offer  to  abandon  and  the  action  brought ; 
if  known  between  the  institution  of  the  action  and  the  judgment, 
or  between  the  judgment  and  execution  or  payment :  and  it  was 
curious,  that  while  those  who  had  been  most  concerned  in  settling 
what  was  the  law  on  this  subject  had  taken  great  credit  to  them- 
eelves  for  its  certainty ;  and  that  the  text  writers  had  boasted 
of  how  Uttle  uncertainty  there  was  in  this  branch  of  law ;  it 
might  perhaps  be  found,  when  the  matter  came  to  be  examined 
with  the  proper  degree  of  impartiality,  that  there  was  full  as 
much  uncertainty  on  this  subject  as  in  any  other  branch  of  the 
l&w,  as  it  appeared  to  him. 

BA— VOL.  nv.  N 
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Smith  If  it  were  fitting  to  decide  this  case  merely  on  the  question, 

RoBEBTsoK.  whether  there  had  or  had  not  been  an  acceptance  ;  perhaps  the 
circumstances  of  this  case  might  afford  a  ground  of  decision  upon 
the  particular  fact,  which  would  prejudice  no  other  past  decision, 
[  •480  ]  and  which  would  furnish  no  precedent  for  *any  future  decision, 
unless  in  a  case  where  the  circumstances  might  be  precisely  the 
same.  But  it  must  be  recollected,  that  the  Court  of  Session  put 
it  on  quite  different  principles.  On  a  subject  of  this  importance 
it  was  impossible  to  leave  the  law  in  such  a  state,  that  what  was 
a  good  decision  in  the  one  country  should  be  bad  in  the  other, 
where  the  decisions  on  this  question  of  mercantile  law  ought  in 
both  countries  to  be  the  same ;  and  it  was  difficult  to  say  that 
the  same  principle  might  not  comprehend  and  determine  the 
whole  of  the  cases  in  which  there  existed  these  minute  shades 
of  difference.  In  deciding  this  case,  their  Lordships  might  affect 
the  decisions  of  their  own  Courts  ;  and  it  was  therefore  proper 
that  the  case  should  be  argued  in  the  presence  of  the  Judges  ; 
and  then  a  question  might  be  put,  which  would  settle  the 
principle  that  would  decide  all  the  cases  that  might  occur  with 
the  variety  of  facts  to  which  he  had  alluded. 

Eldon,  L.C.  : 

It  would  be  in  the  recollection  of  their  Lordships,  that  he  had 
at  one  time  intimated  that  it  would  be  proper  to  have  this  case 
re-heard,  and  that  the  twelve  Judges  should  attend  and  give 
their  advice.  He  had  been  induced  to  propose  the  adoption  of 
this  course,  principally  from  having  regard  to  a  case  (Bainhridge 
V.  Neilson)\  decided  in  the  Court  of  King's  Bench,  and  another 
case  mentioned  at  the  Bar  {Faulkner  v.  Ritchie)  ^  by  which  the 
doctrine  in  the  case  of  Bainbridge  v.  Neilson,  as  to  the  effect  of 
the  abandonment,  was  confirmed. 
[  'Jsi  ]  Their  Lordships  were  aware,  and  it  was  due  to  *the  Court  of 

Session  to  mark  the  fact,  that  these  cases  were  a  J  heard  there* 
in  such  a  course,  that  there  was  no  obstacle  in  point  of  form  to 
prevent  their  coming  before  their  Lordships.  By  the  old  mode 
of  proceeding  in  Westminster  Hall,  40  years  before  he  had  ever 
set  foot  in  it,  the  practice  was,  to  have  special  verdicts  found, 
t  10  B.  B.  316;  and  see  note  there.— B.  0. 
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and  then  the  case  might  come  upon  error  to  the  House  of  Lords.  Smith 
But  this  practice  had  been  altered  by  Lord  Mansfield,  upon  the  RoBEBrsox. 
whole  with  considerable  utility ;  and  now,  for  the  sake  of  ex- 
pedition, instead  of  entering  the  matter  at  length  upon  the 
record  in  a  special  verdict,  special  cases  were  made  for  the 
opinion  of  the  Court ;  and  nothing  appearing  on  the  record  but 
the  general  verdict,  the  subject  might  have  no  door  by  which  to 
come  into  that  House.  But  in  the  Court  of  Session,  as  he 
onderstood  their  practice,  the  cases  were  heard  in  such  a  form, 
that  the  subject  could  not  be  prevented  from  coming  to  their 
Lordships;  and  therefore  it  was  no  discredit  to  the  Court  of 
Session  that  so  many  of  their  decisions  in  these  insurance  cases 
were  brought  under  the  review  of  their  Lordships. 

Since  the  time  when  this  case  was  last  mentioned  to  their 
Lordships,  he  had  had  an  opportunity  of  considering  it  with 
great  attention,  of  consulting  with  his  noble  friend  near  him 
(Lord  Bedesdale),  and  of  discussing  the  question  with  different 
persons  whose  judgment  was  entitled  to  the  greatest  respect ; 
and  the  conclusion  to  which  he  had  come  was  this, — that  with- 
ont  intimating  in  the  least  what,  if  the  cases  of  Bainbridge  v. 
Seihan,  and  Faulkner  v.  Ritchie,  had  come  before  their  Lordships, 
would  ♦be  the  judgment  of  the  House  of  Lords,  and  protesting  [  *482  ] 
against  being  considered  as  giving  any  opinion  agreeing  or  not 
agreeing  with  these  decisions,  it  was  clear  that  the  present  case 
was  out  of  the  principle  of  these  cases.  Here  it  was  not  made 
out  that  the  underwriters  had  any  right  whatever  to  refuse  to 
settle  as  for  a  total  loss  :  they  could  not  be  allowed  to  say  that 
the  loss  was  not  total,  after  they  had  admitted  that  it  was,  and 
acquiesced  in  the  abandonment  as  for  a  total  loss.  It  was 
therefore  on  the  effect  of  the  transactions  in  this  particular  case, 
without  reference  to  others,  that  he  thought  the  decision  of  the 
Court  of  Session  right. 

Lord  BEDSSDAiiE.    I  concur. 

Judgment  affirmed. 
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Scotland. — ^Appeal  from  thb  Coubt  of  Session. 
1814.  CUNNINGHAMS  v.  CUNNINGHAMS.f 

*Xy  20."'  (2  ^^'  App.  Cas.  482-514.) 

A  man  and  woman,  after  a  known  illicit  connexion,  cohabit  togeUicr 

Bldon,  L.C.  £jj^  g^gj^  ^  ^g^y  g^  ^  CTOato  a  repute,  though  a  divided  one,  of  their  being 

Bedbsdale.  married  persons ;  and  the  man,  in  order  to  get  lodgings  in  the  houses  of 

r  482  1  persons  of  respectability,  and  to  save  the  woman  from  rude  treatment 

by  one  *of  his  companions  when  drunk,  acknowledges  that  the  woman 

L    ^^  J  is  his  wife.    Held  by  the  House  of  Lords,  reversing  a  decision  of  the 

Court  of  Session,  that  the  facts  and  circumstances  were  not  sufficient  to 

infer  a  marriage. 

Opinion,  by  Lord  Bedesdale,  that  repute,  to  raise  presumption  of 
marriage,  must  be  founded  on  general,  not  singular  opinion ;  and  that  a 
divided  repute  is,  on  such  a  subject,  no  evidence  at  all. 

The  facts  of  this  case,  as  far  as  it  appears  necessary  here  to 
notice  them,  were  these : — 

While  John  Cunningham,  eldest  son  of  John  Cunningham,  of 
Balbougie,  was  Provost  of  the  borough  of  Inverkeithing,  in  the 
year  1758,  he  hired  Agnes  Hutcheson  as  a  servant.  In  1759  she 
bore  him  a  child,  and  they  were  both  rebuked — she  publicly,  and 
he  privately — by  order  of  the  Kirk  Session.  This  judicatory 
required  of  her  to  produce  a  testimonial  of  her  being  absolved 
from  fornication,  which  she  had  been  guilty  of  in  Edinburgh  ; 
and  she  was  at  length  compelled  to  quit  Cunningham's  service. 
Cunningham  at  this  time  would  not  confess  that  the  child  was 
his;  stating,  "that  he  had  some  doubts  about  that."  The 
connexion  in  its  commencement  was  therefore  clearly  illicit. 

In  1760,  Cimningham's  affairs  having  become  embarrassed, 
he  went  to  live  within  the  precincts  of  the  Abbey,  where  he  was 
joined  by  Agnes  Hutcheson.  Some  time  after,  with  a  view  to 
[  *484  ]  take  the  *benefit  of  the  cessio  bonorum,  he  went  into  gaol,  where 
he  was  attended  by  Agnes  Hutcheson  ;  and  then  the  parties  lived 
together — at  one  period  in  the  Canongate,  and  during  another 
period  in  the  Cowgate — till  1768,  when  Cunningham's  father 
died ;  and  then  they  went  to  Balbougie,  where  they  lived   till 

t  Followed  in  C7am2>6eZ2v.  Campbell      Peerage  case  (1881)  6  A  pp.  Cas,  539. 
{The  Breadalbane  case,  1867)  L.  B.      — E.  C. 
1  Sc.   App.  182;    and  The  Dysart 
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1770;  when  Agnes  Hutcheson,  being  in  ill  health,  either  for 
medical  advice,  or  to  be  near  her  relations,  or  for  both  purposes, 
was  sent  to  Edinburgh,  where  she  died,  and  was  buried  in  the 
Canongate  churchyard,  as  an  unmarried  woman,  with  very  little 
ceremony ;  Cunningham  having  sent  his  bailiff,  or  cowfeeder,  to 
take  charge  of  the  funeral.  The  respondents  were  the  children 
of  Cunningham  by  this  Agnes  Hutcheson ;  after  whose  death, 
Cunningham  took  another  woman  to  live  with  him,  under  the 
name  of  his  housekeeper, — a  Mrs.  Gibson, — whom  he  afterwards 
married. 

The  estate  of  Balbougie  had  been  entailed  by  Cunningham's 
father  upon  his  sons  and  their  issue  male,  in  the  usual  order ; 
and  failing  issue  male,  then  on  their  issue  female,  in  the  usual 
order.  The  issue  male  having  failed,  Cunningham,  being 
desirous  that  his  own  daughters  should  succeed  in  preference 
to  his  brother's  daughters,  resolved  to  attempt  to  prove  a 
marriage  between  himself  and  Agnes  Hutcheson;  and  the 
respondents,  under  his  direction,  in  1790,  raised  an  action  of 
legitimation  before  the  Commissaries  of  Edinburgh.  After  some 
previous  procedure  {vide  the  Lord  Chancellor's  speech  in 
judgment,  post,  p.  182),  a  proof  of  the  marriage  was  allowed. 

The  marriage  was  attempted  to  be  made  out  in  *three  ways — 
by  actual  celebration — by  cohabitation  as  husband  and  wife — 
and  by  acknowledgments,  parol  and  written.  To  prove  the 
celebration,  a  witness  was  produced,  who  stated  that  Cunningham 
tame  to  his  house  some  time  in  1770,  with  an  episcopal  clergy- 
man of  the  name  of  Murray,  who  made  out  a  certificate  of  the 
loarriage,  which  witness  signed ;  but  Agnes  Hutcheson  was  not 
present.  The  certificate  was  then  called  for,  but  was  not  pro- 
duced till  about  ten  years  after,  when  the  witnesses  were  dead, 
^d  then  it  was  impeached  as  a  forgery.  In  a  supplementary 
action  against  Cunningham  himself  by  the  daughters,  raised  in 
1798,  his  declaration  was  taken  ;  and  he  stated  a  celebration  in 
the  Abbey ;  but  this  was  not  relied  upon.  A  great  number  of 
^tnesses  were  examined  respecting  the  alleged  marriage  by 
cohabitation  and  acknowledgment  during  the  residence  of  the 
parties  in  the  Abbey,  the  Canongate,  Cowgate,  and  at  Balbougie. 
The  evidence  of  reputation,  or  habit  and  repute,   as  to  the 
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character  in  which  the  parties  cohabited,  was  contradictory. 
Several  acknowledgments  by  Cunningham  were  proved;  bnt 
the  question  was,  whether  they  were  mutual,  and  whether  not 
made  for  a  particular  purpose. 

With  respect  to  the  law  on  the  subject,  both  parties  appeared 
to  be  agreed,  that  marriage  was  constituted  only  by  mutual 
consent ;  and  that  regular  celebration  was  conclusive  evidence 
of  that  consent.  But  as  to  irregular  marriages,  the  defenders 
maintained,  that  the  evidence  in  support  of  them  might  be 
rebutted  by  other  evidence;  and  that  the  conduct  of  the 
parties,  and  the  opinion  of  the  world  as  *to  the  character  in 
which  they  cohabited  during  the  whole  period  in  which  they 
lived  together,  was  to  be  taken  into  consideration.  For  the 
pursuers  it  was  contended,  that  when  once  cohabitation  as 
husband  and  wife,  or  distinct  acknowledgment,  was  proved, 
they  were  entitled  to  stop  and  say  that  the  marriage  was 
completely  established;  and  that  no  subsequent  declarations, 
or  even  the  oaths  of  the  parties  themselves,  or  of  other  persons, 
could  avail  against  it,  any  more  than  against  a  regular 
celebration. 

The  Commissaries,  and  afterwards  the  Court  of  Session 
(Second  Division),  by  the  casting  vote  of  the  then  Lord  Justice 
Clerk  (Hope),  found  facts  and  circumstances  proven  sufficient 
to  infer  marriage;  and  from  this  judgment  the  appeal  was 
brought. 

[A  number  of  Scotch  authorities  on  both  sides  were  cited 
in  the  judgments  in  the  Court  below.] 


[  487  ]  RomUly  and  Horner  for  appellants ;    Clerk  and  MoncruJ 

for  respondents. 


Eldon,  L.C.  : 

It  would  be  recollected,  that  this  cause  originated  by  a 
summons  of  legitimation,  raised  in  1790  before  the  Com- 
missaries of  Edinburgh;  in  which  it  was  alleged  *'by  Misses 
Elizabeth  and  Alison  Cunningham,  daughters  of  John  Cunning- 
ham, Esq.,  advocate,  who  is  eldest  lawful  son  of  the  deceased 
John  Cunningham,  Esq.,  of  Balbougie,  Writer  to  the  Signet; 
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that  whereas  the  complainers  (viz.  the  said  E.  and  A.  Gunning- 
ham)  are  lawful  children  of  the  said  J.  Cunningham,  procreated 
betwixt  him  and  the  now  deceased  Agnes  Hutcheson,  his  spouse, 
who  were  lawfully  married  together;  yet,  notwithstanding 
thereof.  Misses  Katharine,  Alison,  Mary,  and  Jean  Cunningham, 
children  of  Colonel  James  Cunningham,  of  Balbougie,  and 
Mrs.  Esther  Cunningham,  otherwise  Cauvin,  only  surviving 
*child  of  the  deceased  Dr.  Harry  Cunningham,  third  lawful  son 
of  the  said  deceased  John  Cunningham,  and  spouse  of  Mr. 
Joseph  Cauvin,  Clerk  to  the  Signet,  and  the  said  Colonel  James 
Cnimingham,  as  administrator  in  law  to  his  daughters  Mary 
and  Jean,  who  are  under  age,  and  the  said  Joseph  Cauvin, 
for  his  interest,  with  a  malicious  intention  of  depriving  the 
said  complainers  of  succeeding  to  their  said  father  or  grand- 
father, or  any  of  their  other  relations,  have  taken  upon  them 
to  propagate  and  tell  to  sundry  persons,  that  the  complainers 
are  bastards,  although,  as  above  mentioned,  they  were  begot 
in  lawful  marriage,  and  brought  forth  lawful  children." 

To  this  first  part  of  the  summons  he  called  their  Lordships' 
particular  attention,  as  it  was  of  great  weight  in  the  cause. 
This  summons  was  the  commencement  of  the  suit  in  1790, 
alleging  that  the  complainers  were  the  lawful  children  of  John 
Canningham,  advocate.  Their  father  was  then  alive :  he  lived 
for  a  long  time  after,  and  had  an  opportunity,  if  they  were 
his  lawful  children,  to  consult  their  interest,  to  gratify  their 
anxiety  to  establish  their  legitimacy,  and  also  his  own  anxiety 
which  appeared  in  the  course  of  the  cause,  by  stating  the 
nature  of  his  connexion  with  the  woman,  who  was  certainly 
their  mother.  If  he  and  the  mother  were  married  at  an  early 
period  of  their  acquaintance,  he  could  state  the  time,  the  place, 
and  the  witnesses.  If  the  marriage  took  place  at  a  later  period 
(by  celebration),  he  might  also  point  out  the  time,  place,  and  all 
the  circumstances.  If  any  of  the  witnesses  *were  living,  he 
eoold  point  them  out,  and  mention  their  names.  He  was 
himself  the  best  witness  in  the  world  in  such  a  case,  from  the 
knowl^ge  which  he  must  have  of  all  the  circumstances.  When 
the  complainers  therefore  had  an  opportunity  of  stating  in  this 
Focess  all  the  circumstances  from  which  a  marriage  was  to 
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be  proved  and  inferred,  they  alleged  that  they  were  begot  in 
lawful  marriage,  and  brought  forth  lawful  children;  the 
meaning  of  which  was,  that  they  were  begot  and  brought 
forth  after  the  marriage  of  their  father  and  mother.  By  the 
law  of  Scotland,  their  Lordships  knew,  though  the  complainers 
had  been  bom  before  marriage,  they  would  have  become 
legitimate  by  a  subsequent  marriage  of  their  father  and  mother. 
But  this  allegation  was,  that  they  were  lawful  children  by  a 
marriage  between  their  parents  before  their  birth. 

When  they  must  have  been  instructed  then  by  their  father  as 
to  what  was  the  fact,  and  were  not  driven  to  the  necessity 
of  saying  one  thing  and  then  alleging  another  thing  inconsistent 
with  the  former,  they  went  on  to  state  in  their  summons — "  at 
least,  if  the  complainers,  or  eitRer  of  them,  were  procreated 
or  brought  forth  before  the  said  John  Cunningham,  their  father, 
and  the  said  Agnes  Hutcheson,  their  mother,  were  actually 
married,  the  complainers  were  afterwards  legitimated  by  a 
marriage  which  took  place  betwixt  their  said  father  and  mother ; 
and  they  have  been  always  held  and  reputed  to  be  lawful 
children." 

The  case  then  was  open  to  the  observation  which  he  had 
stated, — that  it  had  been  clearly  instituted  by  the  advice,  and 
conducted  under  the  superintendence,*  and  at  the  expense, 
of  Cunningham  the  father ;  and  on  this  ground  he  was  rejected 
as  a  witness,  though  he  had  been  afterwards  judicially  examined, 
and  made  a  declaration  which  would  by-and-by  be  noticed. 
The  allegation  which  he  permitted  them  to  make  was,  that 
there  had  been  a  formal  marriage  before  their  birth  ;  by  which 
he  supposed  was  meant  the  marriage  by  Don,  or  Dun;  that 
he  was  married  to  their  mother  either  before  their  birth,  or 
after  their  birth,  by  which  they  became  legitimate.  The 
allegation  too  was  on  the  fact  of  an  actual  marriage;  and 
yet  he  should  be  unwilling  to  hold  that  the  summons  excluded 
cohabitation  with  habit  and  repute,  and  acknowledgment.  He 
took  it  as  if  it  meant  to  include  every  thing  by  which  a 
marriage  could  be  inferred;  though  it  was  diflScult  to  believe 
that  this  would  have  been  the  mode  of  expression  if  all  these 
had  been  intended. 
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Appearance  having  been  made  for  the  defender,  K.  A. 
Cunningham,  it  was  said  in  her  defences,  that  the  libel  was 
too  general ;  that  there  had  been  no  celebration,  no  marriage ; 
and  that  the  Pursuers  were  illegitimate. 

Answers  were  given  in  for  the  pursuers;  and,  instructed  as 
they  must  have  been  by  their  father,  as  before  stated,  they 
said,  "that  like  the  children  of  many  very  respectable  families 
in  this  country,  they  were  not  born  in  lawful  wedlock ;  but  they 
have  this  comfort,  that  from  their  infancy  they  and  their 
mother  hved  with  their  father,  and  sat  at  his  table ;  and  when 
they  came  the  length  of  going  about,  they  were  taken  notice 
of  by  all  the  *respectable  people  in  the  neighbourhood;  and  for 
Beveral  years  past,  since  they  came  to  greater  length,  they  were 
visited  and  received  visits  at  their  father's  house  from  all  these 
people,  and  never  heard  the  smallest  surmise  of  their  not  being 
the  legitimate*  children  of  their  father,  till  they  had  information 
to  the  contrary  from  the  defender.  The  pursuers  do  not  know 
why,  in  the  deed  executed  by  their  grandfather  "  (this  deed, 
which  was  in  the  hand-writing  of  Cunningham  the  father,  he 
would  notice  by-and-by),  "leaving  a  legacy  to  the  pursuer, 
E.  Cunningham,  she  was  designed  'a  natural  child.*  They 
never  saw  that  deed,  nor  do  they  know  the  date  of  it ;  but 
it  would  seem  that  it  had  been  written  previous  to  the  marriage ; 
or,  if  after  that  period,  that  their  father  had  not  wished  to 
mention  to  their  grandfather  that  he  was  married :  but  this 
13  of  no  importance  in  the  present  question ;  for  even  supposing 
their  father  were  to  give  a  solemn  declaration  that  they  were  at 
this  moment  natural  children,  it  would  have  no  effect  whatever 
in  contradiction  to  a  positive  proof  of  a  marriage  betwixt  their 
father  and  mother.  The  defender  is  wrong  in  asserting  so 
violently  that  the  pursuers  have  never  been  considered  as  lawful 
children;  because  that  they  not  only  are  so,  but  have  long, 
if  not  always,  been  reputed  to  be  so,  can  be  proven  in  the  most 
satisfactory  manner." 

After  this,  the  Commissaries  "  ordained  the  pursuers  to  give 
in  a  pointed  condescendance  of  the  facts  which  they  offered 
to  prove  in  support  of  their  hbel,  and  in  particular  of  the  facts 
&nd  circumstances    *from    which    they  inferred    a    marriage 
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between  their  parents : "  by  which,  as  he  understood  it,  they 
were  to  have  an  opportunity  of  proving, — Ist,  The  fact  of 
marriage  by  actual  celebration;  or,  2nd,  In  any  other  way 
by  inference.  A  condescendance  was  then  given  in ; — ^and  here 
he  might  be  allowed  to  observe,  that  up  to  this  moment  there 
had  not  been  a  word  said  as  to  the  marriage  at  Holjnrood 
House ;  nor  he  believed  of  an  actual  marriage  in  1770,  except  in 
this  condescendance :  and  not  a  word  about  the  certificate 
in  the  hands  of  the  father.  The  pursuers  then  offered  to 
prove, — "1st,  That  their  father  and  mother  were  formally 
married  in  the  year  1770.  2nd,  That  they  and  their  mother 
always  sat  and  were  entertained  at  their  father's  table;  and 
that  their  mother,  if  not  always,  was  often  called  by  their 
father's  name.  8rd,  That  they  had  been  educated  and  brought 
up  as  their  father's  lawful  children ;  and  that  they  had  always 
been  considered  and  treated  as  such  by  their  relations,  neigh- 
bours, and  acquaintances;  and  there  cannot  be  a  stronger 
instance  given  of  the  idea  which  their  opponent  and  her  family 
had  of  their  legitimacy,  than  to  mention,  &c.  that  she,  her 
mother,  and  two  sisters,  a  few  years  ago,  paid  their  father  and 
them  a  visit  at  Balbougie,  where  they  staid  eight  or  ten  days, 
during  which  the  greatest  friendship  subsisted  among  them ; 
and  they  and  the  pursuers  afterwards  corresponded  by  letters 
always  upon  the  footing  of  cousins." 

Here  then  they  first  offered  to  prove  a  marriage  actually 
celebrated  in  1770,  which  turned  out  to  *be  the  marriage 
supposed  to  have  been  celebrated  by  Murray,  at  the  house 
of  Paterson.  But  those  who  prepared  this  condescendance  (he 
trusted  this  was  an  observation  which  he  was  warranted 
judicially  to  make)  felt  a  difficulty  as  to  the  actual  marriage ; 
and,  under  the  second  and  third  heads,  had  betaken  themselves 
to  cohabitation  with  habit  and  repute. 

After  answers  for  the  defenders,  the  Conmiissaries  "  ordained 
the  pursuers  to  condescend  more  particularly  on  the  circum- 
stances attending  the  marriage  of  their  father  and  mother,  and 
to  specify  the  time  of  the  year,  the  place,  the  celebrator,  and  the 
witnesses."  This  was  not  requiring  too  much,  considering  that 
the  father  was  then  alive,  who  could  not  be  ignorant  of  time, 


VOL.  XIV.]  1814.    H.  L.    2  DOW,  493—494. 


187 


place,   or  circumstanceB    attending  an    actual    celebration    of 
marriage. 

Though  immediately  after  the  hearing  of  this  cause  he  had 
desired  further  time  for  consideration,  he  had  then  no  doubt, 
that  if  this  had  been  one  of  those  cases  in  England,  where 
neither  the  place  of  the  marriage  nor  registration  could  be 
found,  but  where  the  question  was,  whether  rebus  ipsis  et  factisy 
by  cohabitation  as  man  and  wife,  and  what  they  called  reputa- 
tion, marriage  might  not  be  presumed  ;  an  English  jury  could 
not  have  presumed  a  marriage  upon  such  facts  and  evidence  as 
appeared  in  this  cause.  But  though  that  was  his  opinion  then, 
he  had  desired  time  to  consider  what  might  be  the  peculiarities 
of  the  law  of  Scotland,  with  regard  to  such  facts  and  evidence. 

In  this  condescendance,  here  properly  called  for,  *though  the 
particulars  could  only  be  supplied  by  the  father, — ^no  notice  was 
taken  of  the  marriage  at  Holyrood-House ;  but  they  stated, 
''  that  the  marriage  of  their  father  and  mother  took  place  on  the 
5th  of  July,  1770 ;  the  celebrator  being  Mr.  Thomas  Murray ; 
the  witnesses,  David  Shiells  and  William  Paterson ;  place,  the 
house  of  William  Paterson  who  resided  in  the  Canongate." 

Here  nothing  was  said  as  to  the  certificate,  nor  was  it  neces- 
sary to  say  any  thing.  It  was  however  called  for,  and  the 
answer  was,  that  it  had  been  mislaid ;  and  in  point  of  fact,  it 
was  not  produced  till  about  10  years,  or  some  long  time,  after- 
wards. But  it  was  at  length  produced.  There  was  an  offer  to 
examine  Cunningham  himself ;  but,  if  Cunningham  was  carry- 
ing on  the  suit,  supplying  the  expenses,  &c. — by  the  law  of 
Scotland,  as  he  understood  it,  Cunningham  could  not  be  a 
witness.  Upon  a  supplementary  summons  however,  by  the 
pursuers,  against  Cunningham  the  father,  he  was  judicially 
examined  as  a  party ;  and  he  declared,  ''  That  it  was  some 
years  before  the  year  1760,  when  he  became  acquainted  with 
Agnes  Hutcheson ;  that  he  had  several  children  by  her,  and 
that  she  was  the  mother  of  the  present  pursuers :  that  he  lived 
for  four  years  in  the  Abbey,  at  Holyrood-House,  from  1760  till 
1764,  as  he  thinks ;  and  Agnes  Hutcheson,  during  that  period, 
lived  constantly  with  him ;  that,  during  that  time,  he  was 
privately  married  to  the  said 'Agnes  Hutcheson;  that  the  mar- 
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riage  ceremony  was  performed  by  a  Dr.  Don,  or  Dun,  an  English 
clergyman,  who  had  come  from  England  to  reside  in  the  *Abbey 
for  some  time,  on  account  of  debt." — This  was  what  Cunning- 
ham said  in  1808,  18  years  after  the  suit  had  been  instituted. — 
And  then  he  went  on : — "  The  declarant  recollects  that  there  were 
present  at  the  marriage.  Captain  Bobert  Campbell,  of  Monzie ; 
Cowan,  a  watch-maker,  and,  as  he  thinks,  either  Judge  Philp, 
or  Mr.  D.  Dalrymple,  afterwards  Lord  Westhall;  and  he  is 
certain  that  one  or  other  of  them  was  present,  but  which  he  does 
not  recollect ;  that  he  is  not  sure  if  there  were  any  other  persons 
present ;  that  Dr.  Dun  gave  him  a  certificate  of  the  marriage : 
and  he  now  recollects  that  the  woman  of  the  house  in  which  they 
staid  was  present  at  the  marriage;  that  her  husband's  name 
was  Spark,  who  was  one  of  the  King's  trumpeters;  that  the 
above  certificate  the  declarant  gave  to  Agnes  Hutcheson,  after 
he  left  the  Abbey,  when  he  came  to  reside  at  Balbougie,  after 
getting  his  affairs  settled ;  that  his  father  was  very  much  against 
the  marriage,  and  the  declarant  did  every  thing  in  his  power  to 
conceal  it  from  his  father,  who  had  declared  that  if  he  married 
that  woman,  he  would  not  give  him  a  sixpence." 

Their  Lordships  would  permit  him  here  to  observe,  that  the 
suit  had  not  been  instituted  till  long  after  the  death  of  Cunning- 
ham the  grandfather — till  after  the  son  had  gone  to  Balbougie — 
till  after  the  death  of  Agnes  Hutcheson ;  and  the  reason  alleged 
by  Cunningham  for  not  having  brought  forward  this  marriage 
before  was,  that  if  his  father  knew  it  "he  would  not  give  him 
sixpence." 

Then  they  had  from  1764  to  1770,  in  which  to  *look  at  the 
circumstances  from  which  marriage  might  be  inferred,  with  the 
recollection  of  the  fact  of  its  having  been  alleged,  that  between 
1760  and  1764  there  had  been  an  actual  celebration  of  marriage. 
Why  then,  how  happened  it  that  the  evidence  of  facts  and  cir- 
cumstances  was  so  ambiguous  ?  It  might  be  answered — "  Ah, 
but  secrecy  was  necessary."  That,  however,  was  nothing  to  the 
fact  of  actual  celebration ;  and  if  it  applied  to  the  habit  and 
repute  during  the  grandfather's  life,  how  came  the  evidence  to 
be  so  inconsistent,  so  incoherent,  when  the  grandfather  died,  and 
the  cause  of  secrecy  ceased ;  when  the  woman  must  have  been 
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anxious  to  have  all  possibility  of  doubt  on  the  subject  removed ; 
and  when  he,  who,  from  apprehension  of  his  father,  had  com- 
pelled her  for  a  time  to  Uve  in  so  suspicious  a  situation,  must 
have  been  anxious  to  proclaim  her  openly  and  unequivocally  a 
married  woman  ? 

Cunningham  then  proceeded  to  declare,  ''that  in  order  to 
obtain  the  benefit  of.  a  cessio  bonorum,  he  was  some  time  a 
prisoner  in  the  Canongate  tolbooth ;  which  was  some  time  after 
he  had  been  in  the  Abbey ;  that  while  the  declarant  was  in  the 
Canongate  tolbooth,  A.  Hutcheson  Uved  and  slept  with  him ; 
that  the  gaoler  made  some  objection  to  A.  Hutcheson  staying 
with  him,  saying,  that  no  woman  was  admitted  unless  she  was 
married ;  upon  which  declarant  told  him  that  he  was  mar- 
ried, and  referred  him  to  some  people  of  whom  he  might 
inquire  ;  that  he  recollects  staying  in  the  house  of  a  man  of  the 
name  of  Winter,  as  he  rather  thinks  after  having  been  in  Canon- 
gate *gaol ;  that  A.  Hutcheson  lived  with  declarant  in  Winter's 
house,  and  she  was  treated  by  declarant,  and  the  people  of  the 
house,  as  he  thinks,  as  his  wife,  &c. ;  declares  that  he  always 
allowed  A.  Hutcheson  to  manage  his  house  as  his  wife.** — Inter- 
rogated, by  what  name  did  she  go  ?  Declares  ''  that  she  some- 
times went  by  her  own  name,  and  sometimes  by  that  of  declar- 
ant ;  and  that  he  sometimes  desired  people  to  call  her  by  her 
own  name,  by  way  of  keeping  the  matter  private :  *' — (their 
Lordships  could  not  forget  the  evidence,  of  a  message  coming  to 
her  as  his  wife,  at  Edinburgh,  from  Balbougie  ;  a  fact  as  incon- 
sistent as  any  fact  could  be,  with  the  idea  of  secrecy  on  account 
of  the  father :) — "  that  the  declarant  thinks  he  lived  in  another 
house  in  Edinburgh,  for  some  short  time,  after  leaving  Winter's, 
&c. ;  and  that  he  lived  with  her  there  in  the  same  manner  as  in 
Winter's,  and  did  so  in  every  house  where  he  lived  with  her ; 
that  A.  Hutcheson  came  to  live  with  him  at  Balbougie,  after  his 
father's  death ;  that  A.  Hutcheson  was  always  in  bad  health, 
from  the  time  when  she  came  to  reside  at  Balbougie,  and  she 
continued  so  till  her  death,  which  happened  at  Edinburgh  ; 
that,  a  considerable  time  before  she  died,  she  mentioned  to 
declarant  that  she  had  either  lost  or  burnt  Dr.  Dun's  certificate 
of  the  marriage ;  that  declarant  told  the  real  story  to  William 
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Paterson,  porter  in  Ganongate,  and  who  kept  a  public-house,  and 
who  and  his  wife  knew  all  the  affairs  of  A.  Hutcheson,  and  her 
connexion  with  declarant ;  and  upon  telling  the  said  W.  Pater- 
son  the  matter,  he  said  *that  he  would  get  a  Mr.  Murray,  an 
English  clergyman,  who  would  marry  them,  and  who  often  did 
those  things;  and  that  he  Paterson  was  often  present  as  a 
witness,  at  marriages  performed  by  that  man ;  and  accordingly 
Willia7n  Paterson  brought  Mr.  Murray  to  his  own  house,  to  the 
declarant : — (Their  Lordships  would  please  to  observe  the  fact, 
that  Paterson  brought  Murray:) — and  there  Mr.  Murray  per- 
formed the  ceremony  in  the  same  manner  as  had  been  done  before, 
in  order  to  confirm  the  marriage ;  and  Mr.  Murray  did  there- 
after grant  a  certificate  of  the  marriage." 

On  occasion  of  the  alleged  marriage  by  Dun,  Cunningham 
meant,  no  doubt,  to  represent  that  both  parties  were  present ; 
and  here  he  said  that  the  ceremony  was  performed  ^'in  the 
same  maimer  as  before,"  and  a  certificate  granted.  That 
certificate,  which  had  at  last  been  produced,  was  in  these 
words, — 

"  Edinburgh,  July  5,  1770. 
"These  are  to  certify  all  whom  it  may  concern,  that  the 
parties  following,  viz.  Mr.  John  Cunningham,  Advocate,  and 
Agnes  Hutcheson,  were  this  day  duly  married  by  mutual  consent, 
having  first  declared,  (that  is — both  declared,)  that  they  were 
both  free  and  unmarried  persmis  of  equal  stations,  without  the 
forbidden  degrees  of  kindred,  knowing  no  reasonable  objections 
against  their  being  joined  in  the  bands  of  marriage. — These 
presents  being  attested  by  me — 

(Signed)        '*  Tho.  Murray,  Minister." 

This  certificate  was  signed  by  Cunningham,  and  then  there 
was  an  attempt  to  write  "  Agnes  Hutcheson,"  to  which  he 
requested  their  Lordships'  particular  attention.  It  was  also 
signed  by  two  persons  as  witnesses,  David  Shiells  and  William 
Paterson ;  and  Shiells  signed  first,  or  at  least  it  was  not  likely 
that  he  signed  after  Paterson,  as  his  signature  was  above  the 
other.    For  some  reason  or  other,  Shiells  was  not  examined  at 
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all,  but  they  examined  Paterson  and  his  wife;  and  Paterson 
said,  ''  that  above  20  years  ago  Mr.  Cunningham  told  deponent, 
that  he  was  to  be  married  to  Ann  (Agnes)  Hutcheson — ^that 
immediately  thereafter  he  brought  to  deponent's  house  one  Mur- 
ray, who  he  knows  to  have  been  in  the  use  of  performing 
irregular  marriages ;  " — (it  would  be  recollected  that  Cunning- 
ham said,  that  Paterson  had  brought  Murray  ;) — ''  that  this 
person,  in  presence  of  deponent,  wrote  marriage  lines  betwixt 
Mr.  Cunningham  and  Agnes  Hutcheson,  to  which  deponent 
signed  witness — that  upon  this  occasion  Ann  (Agnes)  Hutcheson 
was  not  present y  The  deposition  having  proceeded  thus  far, 
the  Dean  of  Faculty,  as  counsel  for  the  defenders,  required  the 
agent  for  the  pursuers  to  produce  the  certificate  on  which  their 
libel  proceeds ;  whereupon  the  agent  for  the  pursuers  informed 
the  Court,  that  an  express  had  been  sent  to  Mr.  Cunningham, 
in  the  country,  for  this  certificate,  and  that  the  answer  returned 
was,  ''  that  it  was  mislaid  and  could  not  be  found." 

The  object  then  in  calling  Paterson  was  to  establish  the 
fact,  that  a  marriage  had  been  celebrated  between  the  parties 
in  1770 ;  but  though  the  certificate  *was  said  by  Cunningham 
to  be  lost,  he  did  not  produce  Murray,  if  he  was  in  the  world, 
nor  Shiells,  who  unquestionably  then  was  in  it,  to  examine 
either  of  them  as  to  this  point.  Paterson  being  required  to 
state  whether  he  was  present  when  any  actual  marriage  took 
place  betwixt  Mr.  Cunningham  and  A.  Hutcheson,  deponed, 
that  "  he  knew  nothing  more  than  what  he  has  deponed  to  as 
above."  Paterson's  wife  said,  ''that  about  20  years  ago,  she 
saw  Cunningham  and  one  Murray  at  her  own  house ;  that  she 
knows  Murray  was  brought  there  for  the  purpose  of  perform- 
ing a  marriage  between  Mr.  Cunningham  and  Ann  (Agnes) 
Hutcheson;  that  A.  Hutcheson  was  not  present;'' — (she  con- 
firmed her  husband  in  that ;) — ''  that  she  understood  from  what 
she  heard  from  Mr.  Cunningham,  that  A.  Hutcheson  was  to 
have  come  to  the  house  to  be  married,  but  was  prevented  by 
sickness ;  " — (now  really  one  would  think,  that  if  the  wife  could 
not  come  to  the  husband,  the  husband  might  have  gone  to  the 
wife;) — "  that  she  understood,  that  Murray  had  made  out  mar- 
riage lines  between  Mr.  Cunningham  and  A.  Hutcheson,  which 
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had  been  Bubscribed  by  her  husband,  but  deponent  neither  read 
the  lines  nor  heard  them  read,  but  concluded  they  were  mar- 
riage lines  from  Murray  having  been  brought  to  the  house ; 
that  she  knows  this  Murray  died  several  years  ago  ;  and  being 
interrogated  whether  she  ever  heard  Mr.  Cunningham  and 
A.  Hutcheson  acknowledge  one  another  as  man  and  wife, 
depones,  she  can  say  nothing  about  that,  but  that  they  lived 
together  as  such,  which  she  infers  from  *  their  eating  together 
and  sleeping  together;  that  she  knew  they  ate  and  slept 
together  before  the  marriage  lines  were  made  out,  but  did  not 
know  whether  they  did  so  after ;  that  David  Shiells  was  present 
at  the  meeting  between  Mr.  Cunningham  and  Murray,  above 
deponed  to ;  and  it  was  said  among  them,  that  D.  Shiells  had 
subscribed  the  marriage  lines,  but  she  did  not  see  him  subscribe 
them  ;  that  she  did  not  know  where  A.  Hutcheson  lived  at  that 
time,  nor  where  she  then  was." 

This  declaration  having  been  made  as  to  an  actual  marriage 
before  1764,  and  this  evidence  given  as  to  an  actual  marriage 
in  1770,  the  pursuers  examined  besides  a  great  variety  of  wit- 
nesses. The  original  connexion  between  Cunningham  and 
A.  Hutcheson,  was  of  this  nature. — She  went  to  Cunningham's 
house  at  Inverkeithing,  as  a  servant,  and  Mr.  Clerk  and  Mr. 
Moncrief  represented  her  as  then  an  innocent  and  uncorrupted 
young  woman.  By  the  time  she  had  been  nine  days  in  Cun- 
ningham's house,  this  sturdy  virtue  gave  way,  and  she  bore  her 
master  a  child.  This  gave  great  offence  to  the  ecclesiastical 
judicatory,  by  which  she  was  compelled  to  do  penance,  and  she 
was  publicly  rebuked  by  Mr.  Bichardson  the  clergyman. 
Another  circumstance  relative  to  her  chastity  was,  that  they 
ordered  her  to  bring  a  testimonial  from  Edinburgh  of  her  being 
absolved  from  the  scandal  of  fornication  she  had  been  guilty  of 
there.  Such  evidence  was  material  in  a  case  like  the  present, 
because  in  judging  from  circumstances  of  the  nature  of  the 
connexion,  whether  illicit  or  not,  the  question  *must  be,  in  some 
degree,  affected  by  the  mode  in  which  it  originated.  The  pre- 
sumption was  in  favour  of  the  legality  of  the  connexion;  but 
where  it  clearly  appeared  that  it  was  at  first  illicit,  that  the  mm 
had  expressed  doubts  whether  the  child  was  his  own,  such  a 
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connexion  vras  likely  to  continue  illicit,  and  therefore  it  was 
important  to  consider  how  it  began.  The  difficulty  was  this — 
which,  as  far  as  he  had  heard  or  read,  neither  learned  nor  un- 
learned had  grappled  with — ^Was  it  during  the  residence  in 
the  Canongate,  or  Cowgate,  or  at  Balbougie,  or  at  what  time  did 
this  become  a  lawful  connexion  between  man  and  wife  ?  This 
was  material ;  since,  if  their  Lordships  were  called  upon  not  to 
admit  subsequent  declarations  against  the  status  of  wife  and  of 
children,  if  there  was  a  previous  marriage,  it  must  be  shown 
first  that  they  had  acquired  that  status,  she  of  a  wife,  and  they 
of  lawful  children ;  for  otherwise  how  could  it  be  known  whether 
such  declarations  were  made  before  or  after  the  status  had  been 
acquired  ? 

If  we  cannot  establish  a  marriage  by  celebration,  they  said, 
we  can  establish  one  by  acknowledgment,  by  cohabitation — as 
man  and  wife  must  be  meant ;  for  there  might  be  a  cohabitation 
as  man  and  woman  without  its  being  a  cohabitation  as  husband 
and  wife.  None  of  the  Judges  appeared  to  have  thought  that 
there  was  a  marriage  by  cohabitation  with  habit  and  repute, 
&c.  before  the  residence  at  Balbougie ;  and  even  from  this  very 
case  it  was^clear  that  cohabitation  as  man  and  woman  was  not 
considered  as  forming  cohabitation  as  man  and  wife.  Then 
whatever  affection  Mr.  Cunningham  had  for  *this  woman  when 
alive,  he  showed  very  little  regard  to  her  memory  when  she 
died.  In  her  last  sickness  she  had  been  sent  to  Edinburgh, 
where  this  ceremony  was  said  to  have  been  performed,  and 
there  Mr.  Cunningham  left  her;  and  when  he  heard  of  her 
death  he  sent  his  cow-feeder  or  bailiff,  or  some  such  person,  to 
see  her  buried.  She  was  buried  as  Agnes  Hutcheson,  as  an 
unmarried  person,  and  with  hardly  the  decencies  of  the  most 
ordinary  funeral,  and  laid  in  the  grave,  not  in  the  character  of 
wife  but  of  mistress. 

The  Commissaries  were  of  opinion,  that  there  was  no  actual 
celebration  of  marriage,  but  found  facts,  circumstances,  and 
qualifications  proven,  relevant  to  infer  marriage.  The  cause  was 
then  carried  before  the  Second  Division  of  the  Court  of  Session  ; 
and  the  judgment  of  the  Commissaries  was  ultimately  sustained 
by  the  casting  vote  of  the  then  presiding  Judge. 

B.B. — ^VOL.  XIV.  o 
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He  had  read  the  whole  of  this  evidence  with  all  the  attention 
in  his  power,  with  all  the  care  which  the  demands  of  justice 
required,  and  with  a  just  inclination  to  support  the  legitimacy  of 
the  pursuers.  He  wished  he  could  say,  that  he  concurred  with 
those  Judges  of  the  Court  of  Session,  who  thought  that  it  might 
be  supported.  But  it  was  impossible  for  him  so  to  concur; 
though  he  admitted  that  the  case  was  important,  and  attended 
with  considerable  difficulties.  This  was  a  case  where  the  con- 
nexion was  clearly  illicit  in  its  commencement.  The  parties 
were  not  married  till  she  had  borne  him  a  child,  till  she  had 
been  publicly,  and  he  privately  rebuked,  till  after  he  had  ex- 
pressed a  doubt  whether  *the  child  was  his,  and  till  she  had 
been  directed  to  procure  a  testimonial  from  Edinburgh  of  her 
being  absolved  from  the  fornication  she  had  been  guilty  of  there, 
whether  committed  with  him  or  others  did  not  appear,  except 
from  the  doubt  which  he  expressed  as  to  the  child  being  his. 
He  afterwards  went  to  the  Abbey,  where  he  found  her  again,  and 
lived  with  her.  He  did  not  enter  at  all  into  the  question  of 
habit  and  repute,  and  acknowledgment,  and  so  forth,  while  they 
lived  there,  as  he  found  that  there  was  no  difference  of  opinion 
as  to  that  part  of  the  case.  If  there  was  a  single  word  of  truth 
in  this  man's  (Cunningham's)  testimony,  (he  called  it  so,  though 
not  strictly  such,)  a  marriage  had  there  been  actually  celebrated. 
Cunningham  might  wish  to  conceal  it,  but  he  must  say,  that  there 
should  have  been,  on  that  account,  the  greater  care  to  preserve 
the  evidence  of  it  against  the  effect  of  that  concealment.  Every 
act  of  concealment  laid  both  the  parties  under  the  stronger 
obligation  to  preserve  the  evidence  of  the  marriage.  But  when 
they  were  told,  that  this  was  the  purpose,  and  were  at  the  same 
time  called  upon  to  decide  whether  a  marriage  must  not  be 
presumed  from  habit  and  repute,  the  case  appeared  the  most 
difficult  that  well  could  be. 

He  was  perfectly  aware  of  the  distinction  taken  betwixt  coha- 
bitation with  habit  and  repute,  and  acknowledgment,  but  he 
apprehended  that  the  fact  of  mutual  consent  must  be  made  out. 
He  had  examined  this  case  with  reference  to  all  that  was  said  on 
the  subject  in  the  books,  and  in  the  cases  cited ;  and  in  the  fair 
meaning  of  what  was  contained  *in  these  books  and  cases,  it  did 


YOL.XIV.]  1814.    H.  L.    2  DOW,  505—506. 


195 


not  appear  to  him  that  there  was  sufficient,  in  this  case,  to 
entitle  him  to  infer  that  there  had  been  sach  a  consent  as  made 
a  marriage.  This  case  must  be  looked  at  as  one  originating  in 
an  illicit  connection,  said  to  have  become  lawful  at  some  period 
no  one  knew  when;  and  if  the  marriage  depended  on  the 
evidence  as  to  the  cohabitation  with  habit  and  repute  among  the 
circles  in  which  they  lived,  he  desired  to  know  at  what  precise 
period  was  the  nature  of  the  connexion  changed,  and  when  did 
they  thereafter  begin  to  live  together  as  husband  and  wife  ?  If 
their  Lordships  believed  Cunningham,  there  was  an  actually 
celebrated  marriage  before  1764;  but  if  so  he  would  ask, 
whether  all  question  about  it  would  not  have  been  removed  long 
before  the  death  of  Agnes  Hutcheson  ?  If  they  had  been  acting 
before  with  a  view  to  concealment,  he  would  ask  whether,  after 
they  went  to  Balbougie,  after  they  found  themselves  in  the  seat 
of  the  man  at  whose  displeasure  Cunningham  trembled,  if  they 
had  the  feelings,  he  of  a  lawful  father,  and  she  of  a  lawful 
mother,  for  their  children,  they  could  then  have  left  any  doubt 
as  to  whether  they  were  man  and  wife  ?  If  the  design  before 
had  been  secrecy,  why  not  then  have  clearly  and  unambiguously 
relieved  her  from  the  taint  of  the  situation,  in  which  that  pur- 
pose of  secrecy  had  so  long  held  her,  the  moment  they  got  into 
that  house?  And  that  too  in  a  country  where  the  children 
might  have  been  legitimated  so  easily ;  their  situation,  in  that 
respect,  being  different  from  what  it  would  have  been  in  England, 
where  a  man  might  rather  choose  to  rest  *on  a  doubtful  marriage 
prior  to  the  birth  of  his  children.  But  there,  where  they  had  no 
more  to  do  than  to  call  two  or  three  witnesses,  as  in  the  case  of 
M'Adam,  and  in  their  presence  say,  "We  were  married,  but  we 
were  afraid  of  Balbougie ;  we  now  acknowledge  our  marriage, 
and  we  are  married,  &c," — she  had  nothing  to  do  but  to  reiterate 
the  words  and  clearly  intimate  her  consent,  and  then  they  would 
have  given  to  their  connexion  a  character,  and  to  their  children 
a  state  quite  unequivocal.  Instead  of  showing  that  anything  of 
that  kind  had  been  done,  they  went  on  examining  witness  after 
witness,  till  one  could  not  well  tell  what  was  the  nature  of  the 
treatment  which  she  received ;  some  saying  that  she  was  treated 
as  a  ser^^ant,  others,  that  she  was  treated  as  a  wife. 
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There  was  one  circumstance  very  strongly  pressed,  and  por- 
perly  so — ^he  meant  the  conduct  of  the  clergyman.  But  in 
looking  particularly  at  the  evidence  as  to  the  conduct  of  the 
minister,  he  could  come  to  no  such  conclusion  from  it  as  that 
for  which  the  pursuers  contended.  His  acts  did  not  go  the 
length  of  supporting  the  inference  drawn  from  them  by  the 
pursuers ;  and  Brown's  evidence  showed,  that  the  opinion  of  that 
gentleman  was  not  favourable  to  the  idea  of  a  marriage.  It 
was  said,  that  in  the  circles  of  their  friends  and  servants  they 
were  considered  as  man  and  wife ;  but  he  would  ask,  In  what 
circle  had  there  been  an  acknowledgment  of  that  fact  ?  at  what 
time,  in  any  circle,  had  such  an  acknowledgment  been  made  ? 

When  the  cohabitation  of  man  and  woman  was  not  known  to 
have  been  in  its  origin  illicit,  the  ^presumption  was  that  it  was 
lawful.  But  where  it  was  at  first  notoriously  illicit,  and  where  a 
change  in  the  character  of  the  connexion  must  be  operated,  and 
when  they  found  the  means  employed  for  that  purpose  to  be 
such  as  left  half  the  world  in  doubt,  the  servants,  the  relations, 
one  half  thinking  one  way,  the  other  half  the  other ;  at  what 
time,  in  what  circle,  could  it  be  said  that  there  was  such  a  habit 
and  repute  as  raised  the  presumption  that  the  parties  had 
mutually  consented  to  be  husband  and  wife?  He  could  not 
admit  that  mere  cohabitation  as  man  and  woman  was  a  cohabi- 
tation as  husband  and  wife.  Give  him  that,  and  let  the  law  be 
what  it  might,  what  it  was  contended  to  be  on  one  side  or  the 
other,  he  said  that  the  weight  of  evidence  was  against  the  legiti- 
macy, independent  of  actually  celebrated  marriage ;  and  if  there 
had  been  an  actual  celebration,  the  facts  and  circumstances  must 
have  all  tallied  with  that  fact  of  actual  celebration  ;  and  instead 
of  being  against  the  fact,  all  the  evidence  must  have  been  on 
one  side.  He  found  in  the  notes,  and  here  he  must  observe  that 
if  what  was  stated  in  notes,  which  occasionally  came  before 
their  Lordships  as  containing  the  observations  of  the  Judges 
below,  was  not  what  was  said  by  them,  they  were  not  to  be 
implicated ;  and  he  wished  it  to  be  distinctly  and  particularly 
noticed,  that  in  commenting  upon  what  appeared  in  such  notes, 
when  he  had  no  other  means  of  knowing  what  was  said  by  the 
Judges  below,  no  offence  to  them  was  ever  intended ;  but  he 
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found  in  the  notes  of  their  observations,  that  great  weight  was 
laid  on  the  evidence  of  Mudie,  who  said,  "that  at  the  first  visit 
*the  deponent  made  at  Balbougie,  which  was  after  the  death  of 
the  pursuer's  mother,  &c.  the  Provost  did  not  inform  him  that 
he  had  married  ^her ;  that  about  18  months  after  deponent's 
marriage,  Provost  Cunningham  came  to  visit  him  at  Leith,  when 
he  informed  the  deponent  that  he  had  been  married  to  the 
mother  of  the  pursuers  before  witnesses ;  " — (this  was  certainly 
a  strong  passage,  but  it  must  be  taken  altogether ;) — '^  before 
witnesses ;  and  that  Mr.  and  Mrs.  Taylor,  of  Fodd,  could  attest 
the  fact."    How  could  they  attest  it  ? 

Though  sorry  to  shake  the  alleged  marriage,  he  wished  to 
have  it  pointed  out  where  he  could  fix  upon  as  the  period  of  a 
marriage  ceremony,  or  of  private  consent  proved  by  facts  and 
circumstances.  He  desired  no  stress  to  be  laid  on  subsequent 
declarations,  whether  in  writing  or  not ;  but  still  he  could  not 
forget  the  fact,  that  Mr.  Cunningham  had  written  to  his  brother, 
Dr.  Henry  Cunningham,  in  1769,  that  he  had  "two  fine  little 
daughters  of  natural  children,  &c. — if  Jammy  (another  brother) 
has  no  sons,  little  George  (Dr.  Henry  Cunningham's  son)  will  in 
all  probability  heir  the  estate,  for  I  scarce  think  I  shall  now 
marry ;  "  he  could  not  forget  his  signing  a  note  the  same  year, 
in  which  Agnes  Hutcheson  was  described  as  his  housekeeper, 
with  all  the  variety  of  papers,  about  15  or  16  in  number, 
noticed  as  evidence  in  writing,  where  he  called  A.  Hutcheson  his 
housekeeper^  and  one  of  the  pursuers  a  natural  child.  Much  had 
been  said  as  to  the  conduct  of  the  minister,  and  it  was  asked, 
"Would  he  have  examined  A.  Hutcheson  unless  he  had  conceived 
that  she  *was  Cunningham's  wife  ?  "  He  did  not  find  that  the 
clergyman  did  examine  her,  though  she  was  on  the  list ; — and 
then  as  to  politics  and  decorum,  as  to  the  Swintons  visiting  at 
Balbougie,  they  did  appear  to  have  objected  to  Mrs.  Gibson, 
either  before  or  after  her  marriage.  The  inference  therefore 
from  this  circumstance  went  a  great  deal  too  far. 

He  should  have  been  disposed  to  give  more  weight  to  the 
parol  evidence,  if  there  had  been  no  such  certificate  as  that  of 
1770.  He  had  already  adverted  to  the  circumstances  of  contra- 
diction between  the  evidence  of  Paterson,  and  the  declaration  of 
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Cunningham  ;  bo  that  both  could  not  have  been  true.  Paterson 
stated  that  the  woman  was  not  in  the  house  at  the  time.  It  had 
been  argued  that  they  might  have  been  married  before.  But  the 
effect  of  Cunningham's  declaration  and  of  the  certificate  was, 
that  Murray  was  brought  there  to  marry  them,  and  that  they 
were  married  there.  And  it  appeared  to  him  that  the  certificate 
was  a  piece  of  false  and  fabricated  evidence.  It  was  inconsistent 
with  the  interests  of  mankind— inconsistent  with  human  secu- 
rity, to  give  any  credit  to  such  an  instrument.  Was  it  con- 
sistent with  an  alleged  previous  marriage,  to  have  a  marriage 
celebrated  in  1770,  the  parties  professing  themselves  to  be  then, 
"free  and  unmarried  persons?"  When  the  children  were 
called  **  bastards  "  at  school,  and  when  instead  of  putting  an 
end  to  all  such  imputations,  by  an.  open  and  unequivocal  avowaJ 
of  marriage,  which  might  have  been  done  in  a  minute,  the 
parents  contented  themselves  with  sending  messages  to  school- 
masters and  school-mistresses,  desiring  them  not  to  permit 
*  their  children  to  be  called  "  bastards  " — was  it  consistent  with 
the  conduct  of  the  parties  to  suppose,  that  such  a  celebration  of 
marriage  took  place  in  1770  ?  Or,  if  it  had  taken  place,  was  it 
to  be  imagined  that  he  should  immediately  have  turned  his  back 
on  her,  and  left  her  to  be  buried,  not  merely  like  one  in  the 
humblest  situation  in  society,  (for  the  poorest  might  be  buried 
with  the  honours  of  fair  character,)  but  to  be  tumbled  into  the 
grave  as  an  unmarried  woman,  and  one  who  had  lived  with  him 
as  his  prostitute  ? 

With  respect  to  the  case  of  Moir  v.  M'lnnes,  it  was  unneces- 
sary for  their  Lordships  to  enter  into  it ;  but  he  must  say  in 
very  respectful  language,  to  those  who  entertained  doubts  as  to 
the  soundness  and  authority  of  the  ultimate  judgment  in  that 
case,  that  he  was  sure,  from  his  knowledge  of  Lord  Thurlow, 
that  it  never  could  have  been  decided  till  after  infinite  examina- 
tion. Without  saying  whether  the  decision  must  be  an  authority 
in  all  cases  that  might  come  before  that  House,  he  knew  that  it 
must  have  been  the  fruit  of  most  anxious  and  elaborate  conside- 
ration. In  the  present  case  he  did  not  think  the  facts  and 
circumstances  in  proof  relevant  to  infer  marriage,  and  was 
therefore  of  opinion  that  the  judgment  ought  to  be  reversed. 
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LoBD  Bedesdale: 

In  every  country  marriage  was  a  contract,  and  every  contract 
was  a  fact,  to  be  proved  by  positive  evidence  of  the  fact,  or  by 
other  evidence  from  which  the  fact  might  be  presumed.  By  the 
law  of  Scotland,  cohabitation  with  habit  and  repute  was  pre- 
sumptive evidence  of  marriage,  *as  it  was,  more  or  less,  in  all 
countries ;  and  so  it  had  been  declared  in  statute  1503,  c.  77 ; 
which  at  the  same  time  proved  that  the  presumption  might  be 
refuted  by  contrary  evidence.  There  must  be  such  a  cohabita- 
tion, as  to  induce  persons  to  form  the  opinion  that  the  parties 
were  married.  The  cohabitation  by  itself  was  nothing  at  all 
here,  as  it  was  known  to  have  been  in  its  origin  illicit.  Where 
that  was  not  known,  the  presumption  was  in  favour  of  marriage, 
as  it  was  not  to  be  presumed  that  the  parties  would  live  in  such 
a  way  unless  they  had  formed  that  contract ;  but  the  evidence 
as  to  that  presumption  must  rest  on  repute. 

In  this  case  they  alleged  an  actual  celebration  of  marriage  in 
two  different  instances  ;  one  in  or  before  1764,  another  in  1770. 
The  noble  and  learned  Lord  who  had  just  addressed  their  Lord- 
ships had  clearly  shown,  that  there  was  nothing  to  prove  that 
the  contract  was  formed  on  either  of  these  occasions. 

ThQ  question  then  rested  on  the  repute,  and  the  parties  must 
be  reputed  and  holden  to  be  married : — it  must  not  be  an  opinion 
of  A.,  in  contradiction  to  an  opinion  of  B.,  and  of  C.  in  opposi- 
tion to  D. :  it  must  be  founded  not  on  singular,  but  on  general 
opinion.  That  species  of  repute  which  consisted  in  A.,  B.  and 
C-  thinking  one  way,  D.,  E.,  F.  another  way,  was  no  evidence 
on  such  a  subject. 

It  was  true,  the  evidence  here  was  extremely  contradictory ; 
but  in  such  cases  he  had  always  understood,  that  they  ought  to 
look  at  what  were  the  collateral  circumstances  in  which  there 
could  be  no  error;  and  which  were  not  liable  to  that  impression, 
*one  way  or  the  other,  to  which  witnesses  were  often  subject. 
What  then  were  the  collateral  circumstances  here  ?  There  was 
first  the  legacy  left  by  the  grandfather,  in  a  settlement  in  the 
handwriting  of  Cunningham  the  father,  to  one  of  the  pursuers, 
there  described  as  a  "natural  daughter."  It  had  been  said, 
that  Cunningham,  the  father,  was  compelled  so  to  write  it,  from 
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apprehension  of  the  grandfather's  resentment.  But  after  the 
grandfather's  death,  Cunningham,  in  a  letter  of  Oct.  7,  1768,  to 
Mr.  S.  Mitchelson,  the  factor  for  the  trustees  on  the  Balbougie 
estate,  called  her  again  "  his  natural  daughter,"  when  it  was 
impossible  that  a  dread  of  the  grandfather's  resentment  could  be 
the  reason.  In  April,  1769,  in  writing  to  his  brother,  Dr.  H. 
Cunningham,  he  called  the  pursuers  his  ''  natural  daughters." 
What  could  be  the  object  in  holding  out  to  his  brother  that 
they  were  not  legitimate,  if  they  had  really  been  so?  All 
this  was  in  the  lifetime  of  A.  Hutcheson,  and  the  words  in  the 
letter  to  Dr.  Cunningham,  *'  I  scarce  think  I  shall  ever  marry," 
were  very  material,  as  they  demonstrated  that  he  did  not  then 
consider  himself  as  married.  In  the  same  year  he  took  a  note 
payable  to  A.  Hutcheson,  and  signed  by  her  with  her  initials,  in 
which  she  was  called  his  housekeeper;  so  that  both  declared 
that  there  was  nothing  like  a  marriage,  on  which  repute  could 
be  founded.  After  A.  Hutcheson's  death,  in  a  letter  to  Mitchel- 
son in  1771,  and  in  writings  dated  1773  and  1775,  and  signed 
by  him,  A.  Hutcheson  was  still  described  as  his  housekeeper. 
These  were  instruments  with  respect  to  which  there  could  be  no 
error,  and  which  *were  not  liable  to  that  sort  of  aflFection  of  the 
mind  which  might  lead  witnesses  into  mistakes.  In  the  surgeon's 
and  shoemaker's  bills,  she  was  called  Mrs.  Hutcheson,  which 
showed  that  they  considered  her  merely  as  a  housekeeper. 
These  were  the  more  valuable  as  evidence,  from  their  not  being 
framed  with  any  idea  of  ever  being  brought  into  a  court  of 
justice.  Such  collateral  circumstances  operated  in  a  great 
degree  to  decide  on  the  character  of  the  parol  testimony,  and, 
where  they  existed,  were  always  the  best  means  of  ascertaining 
the  truth  on  any  subject  whatever. 

One  thing  decisively  showed  that  there  was  a  great  deal  of 
management  in  this  business;  he  alluded  particularly  to  the 
marriage  lines  (certificate)  of  1770 :  Cunningham  must  have  had 
these  before  him,  and  have  known  their  contents,  but  he  said  he 
had  mislaid  them — and  when  were  they  produced?  After  the 
death  of  Shiells  who  had  not  been  examined ;  Paterson  the  other 
witness  having  been  examined,  and  having  contradicted  them. 
He  could  not  account  for  Shiells  not  having  been  examined  in 
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any  other  way,  except  from  a  conviction  that  his  evidence  would 
have  been  in  conformity  to  Paterson's. 

Under  these  circumstances,  judging  from  what  had,  and  what 
bad  not  been  produced,  &c. ;  he  was  of  opinion,  that  there  was 
not  here  such  evidence  of  repute,  as  was  necessary  to  establish 
the  fact  of  a  marriage  by  presumption. 

Much  stress  had  been  laid  on  Cunningham's  declaration  to 
Mudie.  But  that  was  after  the  death  of  A.  Hutcheson,  and 
could  form  no  contract ;  and  ^besides,  considering  what  he  had 
declared  respecting  his  marriage  in  1770,  in  which  he  was  so 
materially  contradicted  by  Paterson,  a  declaration  of  his  was  not 
much  to  be  relied  on.  Then  the  matter  rested  on  the  cohabita- 
tion and  repute  at  Balbougie;  and  it  appeared  that  some  thought 
they  were  married,  and  some  thought  they  were  not.  But  the 
repute  of  marriage,  as  he  had  already  stated,  must  be  general ; 
the  conduct  of  the  parties  must  be  such  as  to  make  almost  every 
one  infer  that  they  were  married.  Here  the  connexion  had  been 
long  illicit,  and  it  did  not  appear  when  it  became  lawful.  There 
was  not  repute  sufficient  to  form  presumptive  evidence  of  a 
marriage. 

That  the  facts  and  circumstances ,  dc.  'proven  were 
not  relevant  to  infer  marriage — and  remit. 
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hams. 


[  ♦5H  ] 


Ibblakd. — Appeal  from  the  Court  of  Exchequer. 
MEEEDITHS  v.   SAUNDEE8. 

(2  Dow,  App.  Gas.  514.) 

The  only  material  passage  in  this  case,  consisting  of  an 
observation  upon  the  case  of  Mortlock  v.  BulUr,  will  be  found  in 
a  note  to  O'Bourke  v.  Percival.     See  12  R.  E.  at  p.  70. 


1814. 
Juiie  30. 
July  27. 

["siT] 
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Scotland. — Appeal  from  the  Court  of  Session. 
1814.       SHAND   V.  HENDEESON,   Clerk  and   Manager  for 

July  26.  THE    ABERDEEN    CaNAL     CoMPANY,    IN    BEHALF    OF    THE 

eldon,l.c.         8AJD   Company. 

^  619  ]  (2  Dow,  App.  Cas.  519—525.) 

Where  a  particular  jurisdiction  is  appointed  under  a  Canal  Act  to 
determine  all  questions  that  may  arise  respecting  things  to  be  done  in 
pursuance  or  in  execution  of  the  Act,  if  the  canal  proprietors  do  any- 
thing in  a  way  not  strictly  within  the  powers  of  this  Act,  the  individual 
conceiving  himself  aggrieved,  in  applying  for  redress,  is  not  limited  to 
the  particular  jurisdiction;  but  the  complaint  is  to  be  entertained  by 
the  ordinary  jurisdictions,  and  the  wrong  to  be  redressed  in  the  same 
way  as  other  wrongs. 

Where  a  party  stood  looking  on  while  an  act  not  strictly  legal  was 
done,  having  the  means,  but  without  taking  the  proper  steps,  to  prevent 
it,  the  remedy  by  injunction,  which  he  would  otherwise  have,  was  gone. 
But  if  the  Company  entered  on  an  individual's  land  without  authority, 
they  were  trespassers,  and  liable  to  an  action,  although  the  damages 
might  be  nominal. 

This  was  an  action  of  declarator  and  damages  by  the  ap- 
pellant, Shand,  advocate  in  Aberdeen,  against  the  respondent, 
Henderson,  as  representing  the  Aberdeen  Canal  Navigation 
[  •620  ]  Company.  The  summons  *6tated,  *'  that  in  1798  the  Company 
had,  without  any  legal  authority,  seized  upon,  and  appropriated 
to  the  use  of  the  canal,  part  of  his  lands  of  Tanfield,  severing 
and  dividing  the  same  in  a  very  irregular  and  awkward 
manner;"  and  concluded  to  have  that  fact  declared,  and  for 
damages.  The  illegality,  as  it  was  afterwards  alleged,  consisted 
in  the  Company  having  unwarrantably  deviated  from  the  line 
prescribed  in  the  Act  under  which  they  were  constituted ;  and  in 
their  not  having  in  the  earlier  proceedings,  in  occupying  the 
appellant's  grounds,  and  settling  the  amount  of  his  claims, 
strictly  adhered  to  the  previous  steps  required  by  the  Act. 
After  answers  on  the  merits,  the  respondent  stated,  that  a  par- 
ticular jurisdiction  had  been  appointed  by  the  Act  to  settle  all 
differences  that  might  arise  between  the  Company  and  the 
individual  proprietors,  in  the  execution  of  the  Act.  After  con- 
descendance,  the  Lord  Ordinary  allowed  a.  proof ;  but  his  inter- 


TOL.XIV.]  1814.    H.  L.    2  DOW,  520—521.  208 

locator  was  altered  by  the  Court,  which  sustained  the  defences,  Shand 
and  assoilzied  the  defender ;  "  reserving  to  the  pursuer,  if  he  hekdkesok. 
shall  be  so  advised,  to  prosecute  his  claims  in  terms  of  the  Act 
of  Parliament."  From  this  judgment  the  appellant  appealed; 
contending,  that  he  was  entitled  to  be  allowed  a  proof  that  the 
Company  had  deviated,  and  taken  his  grounds  without  autho- 
rity; in  which  case,  he  contended,  the  Court  of  Session,  and 
not  the  particular  jurisdiction,  must  decide  as  to  the  consequen- 
tial damage. 

Romilly  and  Nolan  for  appellant ;  Adwn  and  Horner  for 
respondent. 

Eldon,  L.C.  (after  stating  the  case) :  Juiy20. 

Their  Lordships  would  permit  him  here  to  mention,  that  the  [  62i  ] 
action  was  not  brought  against  the  Company,  but  against  the 
clerk,  or  manager ;  and  he  did  not  find  any  clause  authorizing 
them  to  sue,  or  making  them  liable  to  be  sued,  by  their  clerk. 
But  if  the  Court  of  Session  had  a  practice  of  its  own  on  this 
point,  he  did  not  say  that  it  ought  to  be  disturbed ;  but  it  was 
quite  unknown  to  them  in  England. 

By  these  Canal  Acts,  large  powers  were  given,  and  private 
property  largely  sacrificed,  on  the  ground  of  public  utility ;  but 
when  one  considered  the  extent  of  these  powers,  in  England  as 
well  as  in  Scotland,  the  necessity  of  restraining  them  within  the 
precise  limits  to  which  the  acts  confined  them  must  be  obvious. 
The  Court  where  he  sat,  if  they  did  exceed  them,  would  restrain 
them  by  injunction.  If  that  was  not  promptly  applied  for,  and 
the  thing  not  strictly  authorized  by  the  Act  had  been  actually 
done,  the  party  could  not  have  that  remedy,  because  the  appli- 
cation was  too  late  for  that :  but  he  apprehended  the  Company 
were  trespassers,  and  liable  in  damages;  and  even  if  they 
entered  on  the  land  when  not  authorized  by  the  Act,  the 
individual  was  entitled  to  call  on  them  for  nominal  damages  at 
least,  because  the  entry  was  unlawful. 

This  Act,  like  others  of  that  description,  enabled  them  "  to 
enter  into  and  upon  the  lands  belonging  to  any  person  or 
persons,  to  survey  and  take  levels  of  the  same,  and  to  set  out 
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Shakd       and  ascertain  such  part  or  parts  thereof  as  the  said  Company 
Hkndebsok.   B^aU  think  necessary  and  proper  for  the  making,  completing, 

[  ^522  ]  ^maintaining,  improving,  and  using  the  said  canal : "  and  to  do 
a  variety  of  other  strong  acts. 

But  their  Lordships  knew,  that  previous  to  passing  these  Acts, 
there  must  be  a  survey,  and  a  map,  or  plan,  for  Parliament  to 
look  at,  to  show  the  practicability  of  the  object,  and  the  exact 
line  to  be  followed ;  and  that  this  was  kept  in  deposit,  that  it 
might  be  seen  whether  the  terms  of  the  Act  had  been  complied 
with.  The  Act  therefore  provided,  that  the  Company  should  not 
deviate  from  the  course  *^  delineated  on  the  said  map,  or  plan, 
&c.  without  the  approbation  and  consent  in  writing,  signed  by 
the  person  or  persons  to  whom  any  lands,  &c.  do  or  shall 
respectively  belong,  through  or  over  which  any  deviation  is 
decreed  to  be  made,"  &c. 

The  Act  contained  the  usual  clauses  about  tolls,  &c.  and  then 
authority  was  given  to  Commissioners  in  these  words : — 
''  Whereas  differences  may  arise  between  the  said  Company,  &c. 
and  the  owners  of,  or  persons  interested  in,  the  lands,  grounds, 
&c.  which  shall  or  may  be  taken,  &c. ;  be  it  therefore  enacted, 
that  the  Commissioners  for  the  land-tax  for  the  time  being  for 
the  county  of  Aberdeen,  &c.  the  representatives  in  Parliament 
for  the  said  county  and  royal  burghs  of  Aberdeen,  &c.  the 
Sheriff  Depute  for  the  said  county,  &c.  are  hereby  appointed 
Commissioners  for  settling,  determining,  or  adjusting,  all  ques- 
tions, matters,  and  differences,  which  shall  or  may  arise  between 
the  said  Company  and  the  several  proprietors  of,  and  persons 

[  ^523  ]  interested  in,  any  lands,  ^grounds,  &c.  that  shall  or  may  be 
taken,  used,  affected,  damaged,  or  prejudiced,  in  pursuance  or  in 
the  execution  of  any  of  the  powers  hereby  granted,  and  for  the  other 
purposes  in  this  Act  mentioned.'*  The  authority  of  the  Commis- 
sioners then  extended  only  to  such  matters  and  differences  as 
might  arise  from  what  should  be  done  ''in  pursuance  or  in 
execution  of  the  powers  thereby  granted."  But  the  Act  having 
required  that  a  particular  line  should  be  followed,  if  that  line 
had  not  been  followed,  and  the  Company  had  cut  through  an 
individual's  grounds  without  his  consent,  he  apprehended  that  it 
was  impossible  to  say  that  they  were  proceeding  in  pursuance 
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and  in  execution  of  the  powers  thereby  granted.  They  were  Bhand 
only  doing  so  when  they  proceeded  according  to  the  exact  terms  hendebson. 
and  provisions  of  the  Act.  Put  it  in  another  view;  if  the 
parties  could  not  agree  as  to  the  value  of  the  grounds  that  might 
be  required,  and  if  the  Company  proceeded  without  taking  the 
previous  steps  incumbent  upon  them  to  take  under  the  Act,  he 
was  of  opinion  that  they  became  trespassers.  They  must  pro- 
ceed according  to  the  terms  of  the  Act,  if  they  meant  to  say  that 
the  jurisdiction  constituted  by  the  Act  was  the  only  jurisdiction 
which  ought  to  deal  with  the  matter. 

One  was  anxious  therefore  to  point  out,  that  their  principle  in 
England  was  this, — ^that  the  Company  should  not  be  interfered 
with  if  they  acted  within  their  powers ;  but  that,  for  the  very 
reason  that  such  large  powers  were  given,  the  Court  would  keep 
them  strictly  within  the  limits  of  those  powers. 

Without  stating  at  length  all  that  happened,  it  *appeared  [♦624] 
difficult  to  say  that  a  regular  and  strictly  legal  mode  of  proceed- 
ing had  been  here  adopted.  The  remedy  by  injunction  was  quite 
ont  of  the  question.  If  a  man  stood  by,  and  knowingly  suffered 
the  operations  to  be  carried  on,  without  taking  the  proper  steps, 
though  he  had  the  means,  to  prevent  them,  he  ought  not  to 
have  an  injunction.  But  though  he  had  neglected  to  apply  for 
that,  it  did  not  follow  that  he  should  be  deprived  of  his  right  of 
action,  and  his  remedy  by  damages.  But,  as  a  general  observa- 
tion, he  might  say,  that  the  amount  of  the  damages  ought  to  be 
calculated  with  a  view  to  the  conduct  of  the  individual ;  and 
where  he  stood  by,  without  taking  any  steps  to  interfere,  a  jury 
would  perhaps  not  give  damages  worth  seeking  for.  But  if  the 
Company  did  anything  which  the  law  did  not  authorize  them 
to  do,  though  the  damages  might  be  nominal,  he  did  not  mean 
to  say  that  the  suit  ought  not  to  be  entertained. 

The  conclusion  then  was  this, — ^the  Court  did  not  say  but  that 
something  might  have  been  done  which  might  be  a  fair  ground 
of  complaint  somewhere,  and  it  *'  reserved  to  the  pursuer  to 
prosecute  his  claims  in  terms  of  the  Act  of  Parliament ;  '* — 
meaning,  he  supposed,  that  he  ought  to  go  to  the  Commis- 
sioners, and  that  the  Court  could  not  deal  with  the  question. 
That,  however,  depended  on  this  consideration: — If  the  acts 
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Shakd  done  were  within  the  powers  given,  the  probability  was,  that  the 
HBiojEBsoy.  Legislature  intended  to  give  a  local  summary  jurisdiction,  and 
not  to  leave  the  Company,  in  every  question  that  might  arise,  to 
be  dragged  before  the  Court  of  Session.  But  if  the  acts  done 
[  •526  ]  ^ere  not  *within  the  powers,  then  redress  was  to  be  sought  for 
the  wrong  in  the  same  manner  as  for  other  wrongs.  It  appeared 
to  him,  looking  at  all  the  circumstances, — (he  did  not  say  what 
might  be  his  opinion  as  to  the  litigiousness  of  such  a  proceeding 
as  this,  if  the  case  were  his  own ;  he  had  only  to  look  at  the 
legal  rights  of  the  parties,  in  dealing  with  the  cases  of  others,) — 
that  if  these  acts  were  not  such  as  the  Act  of  Parliament  author- 
ized, their  Lordships  had  no  right  to  send  the  appellant  to  the 
Commissioners ;  and  of  course  the  Court  of  Session  had  no  right 
to  do  BO.  In  order  to  settle  the  principle,  therefore,  he  proposed 
that  they  should  declare,  that  the  Commissioners  were  not 
authorized  by  the  Act  to  settle,  determine,  or  adjust,  any  ques- 
tions, &c.  that  might  arise  by  reason  of  any  proceeding  not 
conformable  to  its  provisions — such  proceeding  not  being  in 
pursuance,  or  in  the  execution,  of  the  powers  granted  by  the 
Act ;  and  that  with  this  declaration  the  cause  should  be  re- 
mitted, for  the  Court  below  to  give  judgment  accordingly.  (Vide 
Agar  v.  Regent's  Canal  Company. \) 

Remitted,  with  the  above  declaration. 
t  Poet,  p.  217. 
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Scotland. — Appeal  from  the  Court  of  Session. 
LAWEIE  AND  Others  v.  LAWEIE. 

(2  Dow,  App.  Cae.  556—561.) 

Judicial  sale  of  part  of  an  entailed  estate,  for  redemption  of  the  land- 
tax,  made  by  decree  of  the  Court  of  Session,  under  authority  of  the  Acts 
of  Parliament,  afterwards  reduced;  the  terms  of  tho  Act  not  having 
been  complied  with,  &c.  and  the  heir  of  entail  in  possession  haying 
been  himself  the  purchaser,  by  the  intervention  of  a  trustee.  This 
j  adgment  affirmed  in  the  House  of  Lords,  on  the  ground  of  the  par- 
ticular relation  in  which  the  purchaser  stood  with  respect  to  the  estates. 

Eldon,  L.  C,  observing,  that  the  question  would  have  been  a  very 
serious  one,  if  it  had  been  the  case  of  a  stranger  purchaser ;  and  Lord 
Bedesdale  saying,  that  it  would  have  been  very  difficult  to  reduce 
such  a  sale,  in  the  case  of  a  stranger  purchaser. 

This  appeal  arose  out  of  an  action  brought  before  the  Court  of 
Session,  for  reduction  of  a  sale  of  part  "^of  an  entailed  estate^ 
made  by  decree  of  the  Court  of  Session,  under  the  authority  of 
the  Land-tax  Bedemption  Acts. 

Mr.  Sloane  Lawrie,  who  held  the  estates  of  Bedcastle  and 
Bargattan  under  two  separate  entails,  in  which  the  substitute 
heirs  were  different,  apphed  to  the  Court  of  Session  to  have  the 
farm  of  Edgarton,  on  the  estate  of  Bargattan,  sold,  for  the 
redemption  of  the  land-tax  of  both  estates.  It  appeared  that 
Mr.  S.  Lawrie,  if  aware  of  the  fact,  had  concealed  that  the  estates 
were  held  under  distinct  entails.  The  Court  (July  11,  1799) 
pronounced  for  the  sale ;  and  the  farm  was  purchased  by  Mr. 
S.  Lawrie's  factor  and  agent,  as  trustee  for  Mr.  Lawrie  himself ; 
who,  on  Mr.  S.  Lawrie's  death,  conveyed  the  farm  to  his  sisters, 
the  appellants,  his  representatives. 

The  grounds  of  the  action  of  reduction  brought  by  the 
respondent,  the  next  heir  of  entail,  as  stated  in  the  condescend- 
ance  given  in  on  his  behalf,  were  these  : — 

Ist.  That  Mr.  S.  Lawrie,  when  he  made  his  application  to  the 
Court,  knew  perfectly  well,  as  indeed  it  was  impossible  he  should 
be  ignorant,  that  one  part  of  the  entailed  estate  was  held  under 
one  entail,  and  the  other  under  another,  each  of  them  destined 
to  a  different  series  of  heirs ;  and  that,  with  a  view  to  injure  the 
pursuer,  the  heir,  under  both  destinations,  as  well  as  for  the 


1814. 
July  27. 

Eldon,  L.C. 

Lord 
Redkbpale. 

[5B6] 
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Lawsie      purpose  of  obtaining  an  undue  and  great  advantage  to  himself, 

Lawbie.  he  chose  as  a  subject  for  a  sale  the  farm  of  Edgarton, — which,  by 
the  destination  of  the  entail  in  which  it  is  contained,  he  knew 
would  become  a  fee-simple  in  the  pursuer's  person,  in  the  event 

t  ^658  ]  of  his  having  no  *heirs  male  of  his  body, — ^and  applied  part  of 
the  price  to  redeem  the  land-tax  of  the  whole  lands  under  both 
entails ;  whereas,  he  was  bound  by  the  Act  of  Parliament  to 
have  made  two  separate  applications, — one  for  each  of  the 
entailed  estates, — in  order  that  a  part  of  the  lands  under  each 
entail  should  be  sold,  and  the  price  obtained  for  each  of  the 
parcels  applied  to  redeem  the  land-tax  payable  out  of  the  lands 
contained  in  each  of  the  entails  respectively.  This  proposition 
neither  requires  nor  admits  of  any  other  proof  than  the  terms 
of  the  two  entails,  and  the  proceedings  in  the  Court ;  from  which 
last  it  appears  that  this  circumstance  was  entirely  kept  out  of 
the  view  of  the  Court. 

2nd.  That  the  land-tax  of  the  whole  lands  in  both  entails 
amounted  only  to  17/.  18».  SJd. ;  viz.  61.  Is.  U^d.  out  of  the 
lands  in  the  first  entail,  which  does  not  terminate  in  the 
pursuer's  person,  and  91.  6s.  4d.  out  of  the  lands  in  the  other 
entail,  which  includes  the  lands  of  Edgarton,  and  terminates  in 
the  pursuer's  person :  that,  to  have  afforded  a  sufficient  price 
for  purchasing  the  whole  land-tax,  there  were  other  smaller 
farms,  &c. 

3rd.  The  pursuer  offered  to  prove  that  Mr.  S.  Lawrie  purposely 
kept  back  from  the  Court  all  the  above  circumstances,  which  it 
was  his  bounden  duty  to  have  laid  before  them.  That  he  did  so, 
stands  established  by  the  records  of  the  proceedings.  That  he 
did  so  purposely,  being  a  matter  of  intention,  can  only  be  proved, 
or  rather  inferred,  from  what  followed. 
4th.  That  at  the  sale  of  the  lands,  no  proof  of  the  value  was 

[  •559  ]  laid  before  the  Court,  and  which  the  *pursuer  has  undertaken  to 
prove  to  have  been  8,000i.  were  set  up  at  21  years'  purchase  of 
the  old  rent,  by  Mr.  Hunter,  Mr.  S.  Lawrie^s  own  agent,  and 
trustee  for  the  sale,  at  1,6802.  That  to  give  the  appearance  of  a 
competition,  the  reality  of  which  had  been  precluded  by  its 
having  been  made  known  that  Mr.  S.  Lawrie  was  desirous  of 
acquiring  the  lands,  a  confidential  friend  was  brought  forward. 
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who  bade  the  upset  price,  and,  upon  Mr.  Hannay,  Mr.  S.  Lawbm 
Lawrie's  factor,  oflfering  lOZ.  more,  gave  up  the  contest,  and  lawrib. 
allowed  the  lands  to  fall  into  Mr.  Lawrie's  hands  at  1,690Z. 

The  Lord  Ordinary,  thinking  there  was  sufficient  evidence 
without  resorting  to  parol  proof,  took  the  cause  to  report  to  the 
Court  on  informations ;  and  the  Court,  by  interlocutors,  May  22, 
1806,  and  Feb.  11,  1806,  reduced  the  sale;  "reserving  to  the 
defenders  all  claims  of  relief  competent  to  them."  From  this 
judgment  the  defenders  appealed. 

Eldon,  L.C.  : 

This  case  arose  out  of  a  transaction  very  singular  in  its  nature, 
and  one  which  required  little  now  to  be  said  about  it,  except  to 
take  care  that  the  effect  of  their  Lordships'  judgment  should  not 
be  misunderstood.  If  the  question  were,  whether  a  stranger, 
purchasing  under  the  Acts  for  the  Bedemption  of  the  Land-tax, 
and  the  authority  of  the  Court  of  Session  in  the  administration 
of  these  Acts,  could  be  disturbed,  it  would  then  be  a  question  of 
very  great  interest :  and  he  was  anxious  to  have  it  understood, 
that  he  gave  no  opinion  whatever  on  the  point  so  put.  But  he 
was  of  opinion,  that  considering  the  relation  in  which  Mr.  *81oane  C  *5^^  3 
Lawrie  stood  with  regard  to  the  estates,  an  implied  duty  to  the 
Court,  and  to  all  who  had  an  interest,  rested  on  him  in  such  a 
manner,  that  whatever  might  be  the  case  with  respect  to  a 
stranger  purchaser,  the  Court  had  authority  in  his  case  to  inter- 
fere, and  that  the  judgment  which  it  had  given  was  well  founded. 
The  relation  in  which  S.  Lawrie  stood  with  respect  to  the  estates 
gave  the  Court  jurisdiction  to  do  as  they  had  done. 

On  the  best  attention  which  he  could  give  to  the  circumstances, 
it  did  not  appear  to  him  necessary  to  alter  the  interlocutors,  if  he 
understood  them.  There  was  a  reservation  of  relief,  which  saved 
the  equities  that  arose  out  of  the  transaction  and  judgment. 
But,  lest  any  difficulty  should  occur  as  to  that  point,  there  might 
be  a  declaration,  that  all  whose  interests  were  affected  should  be 
entitled  to  relief.  An  additional  declaration  had  been  taken, 
founded  on  the  nature  of  the  service ;  but  their  Lordships  could 
give  no  opinion  on  that  point,  as  it  had  not  been  under  consider- 
ation by  the  Court  below.    The  interlocutors  might  therefore  be 
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Lawbie     affirmed,  subject  to  such  alterations  as  might  appear  proper  in 
Lawbie.     <^^se  of  an  application  to  review  the  judgments  upon  the  ground 

of  the  nature  of  the  service,  which  had  not  been  before  under  the 

consideration  of  the  Court. 

Lord  Bedbsdale  : 

He  thought  it  important  to  say,  in  the  case  of  a  stranger 
purchaser,  it  would  have  been  difficult  to  reduce  the  sale.  He 
considered  this  judgment  as  resting  simply  upon  the  relation  in 
which  Mr.  S.  Lawrie  stood  with  respect  to  the  estates. 

Judgment  affirmed — subject  to  alteration  a«  above. 
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CHANCERY. 


WILKES  V.   STEWARD.t  ^g^^ 

(G.  Cooper,  6—8.)  3^t»».  17. 

Executors  should  not  lend  money  on  personal  security,  though  words     n  ,,   ^ 
which  may  imply  a  discretion  so  to  do  are  tued  by  the  testator.  Grant  M  R 

This  was  a  bill  against  the  defendants    as    executor    and        [  6  ] 
executrix  of  S.  Hurtle,  for  an  account;  and  to  have  a  legacy 
of  1,000{.  secured  to  them,  and  for  such  purpose  paid  into  Court 
upon  the  trusts  of  the  will. 

The  defendants  by  their  answer  stated,  that  by  the  will  they 
were  empowered  either  to  lay  out  the  legacy  in  the  funds,  "or 
on  such  other  good  security  as  they  *could  procure  and  think  [  •j  j 
safe,"  and  that  they  had  invested  the  money  upon  good  security, 
or  such  as  they  think  safe :  they  admitted  that  the  plaintiff, 
Mary  Wilkes,  was  entitled  to  the  interest  for  her  life,  and  that 
after  her  death,  the  principal  was  to  be  divided  amongst  all  the 
children  living  at  that  time ;  but  they  said  that  in  case  Mary 
Wilkes  left  no  children  living  at  her  death,  then,  and  in  that 
case,  the  testator  had  given  the  said  1,000/.  to  the  defendant, 
Mary  Steward,  and  her  grandson,  Samuel  Smith,  equally  to  be 
divided  between  them,  and  the  issue  of  their  bodies,  and  in 
default  of  issue  of  the  said  Samuel  Smith,  then  the  whole  to  the 
defendant,  Mary  Steward.  The  defendants  also  admitted  that 
the  other  plaintiff,  Elizabeth  Wilkes,  was  the  only  daughter 
of  the  plaintiff,  Mary  Wilkes,  who  had  lived  to  attain  the  age 
of  twenty-one ;  and  they  submitted  to  account  if  necessary. 

The  cause  was  heard  on  bill  and  answer. 

Mr.  LJoyd,  and  Mr.  Wingfield,  for  the  plaintiffs,  argued 
that  the  plaintiffs  were  entitled  to  have  the  security  of  the 
Court ;  that  the  defendants  had  acted  uncandidly  in  not  stating 
upon  what  security  they  had  laid  out  the  money ;  that  they  had, 

t  Knox  V.  Mackinnon  (1888)  13  App.  Cas.  753 ;  and  see  post,  p.  213. 
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Wilkes      it  was  fair  to  suppose,  kept  the  money  in  their  own  hands,  and 
Stewabd.    w^re  therefore  guilty  of  a  breach  of  trust  for  which  they  were 
answerable. 

Mr.  Richards,  and  Mr.  Cooper,  for  the  defendants,  con- 
tended that  the  testator  had  given  them  a  discretion  to  lay  out 
the  money  as  they  should  think  proper ;  that  they  had  sworn  by 
their  answer,  that  they  had  laid  it  out  upon  good  security,  and 
exercised  the  best  judgment  they  could  upon  the  subject ;  that 
the  plaintiffs  could  not  therefore  infer  that  they,  the  defendants, 
[  *s  ]  had  retained  it  in  their  own  hands ;  that  they  *being  entitled  to 
the  legacy  in  the  event  of  the  plaintiff,  Mary  Wilkes,  dying 
without  children  living  at  her  death,  were  interested  in  seeing 
that  the  money  was  lent  upon  good  and  sufficient  security ;  that 
the  reason  why  the  defendants  had  not  stated  what  security 
they  had  taken  was,  because  they  had  not  been  asked,  there 
being  no  interrogatory  in  the  bill  to  that  effect;  and  that 
the  plaintiffs  by  not  replying  to  the  answer,  had  shut  the 
defendants  out  from  proving  in  evidence  the  fact  sworn  to  in 
the  answer,  of  their  having  laid  out  the  1,000Z.  upon  good 
security;  that  they  were  not  tied  down  to  the  alternative 
of  laying  it  out  in  the  Funds,  or  upon  real  security ;  and  that 
even  supposing  they  had  laid  it  out  upon  bond,  that  they  were 
justified  in  so  doing,  by  the  discretionary  power  given  them  by 
the  will. 

Sir  William  Grant,  the  [Master  of  the  Bolls,  was  clearly  of 
opinion  that  the  defendants  had  no  power  to  lay  out  the  money 
upon  personal  security ;  that  it  was  like  trustees  to  sell  who 
could  not  be  justified  in  selling  for  any  other  price  than  the  best 
price  that  could  be  got  for  the  property  ;  and  that  the  plaintiffs 
were  fully  entitled  to  the  security  of  the  Court. 

It  was  accordingly  referred  to  the  Master  to  enquire  and 
state  to  the  Court,  upon  what  security  the  defendants  had  laid 
out  the  money. 

N.B.  The  executors  had,  in  fact,  lent  the  money  upon  bond. 
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BROMLEY  V.   HOLLAND.  i^^^. 

.^    ^  ^  .  ^'^fch  15,  16, 

(G.  Cooper,  9—27.)  17. 

May  7. 

Tffls  case  is  also  reported  in  7  Vesey,  S— 30 ;  see  6  R.  R.  53.  — 

Eldon,  L.C. 


LANGSTON  v.   OLLIVANT.t  i807. 

(G.  Cooper,  33—34.)  Apriljl. 

A  power  to  lend  trust  money  upon  real  or  personal  security  does  not    -Hf'W*  Ctmrt. 
enable  trustees  to  accommodate  a  trader  with  a  loan  upon  his  bond.  Gbant,  M.B. 

[33  1 

Tms  was  a  bill  against  the  defendants,  as  trustees,  to  make 
them  personally  responsible  for  the  loss  of  500Z.,  lent  by  them 
npon  bond  to  R.  Langston,  the  plaintiff's  father,  who  had 
become  since  bankrupt.  The  case  was,  that  John  Ollivant, 
deceased,  by  his  will  left  a  legacy  of  1,000Z.  to  his  daughter 
Betty,  and  500Z.  to  the  defendants,  in  trust,  to  place  out  the 
same  upon  real  or  personal  security  as  should  be  thought  good 
and  sufficient,  to  the  use  of  his  daughter  for  life,  and  afterwards 
to  and  amongst  her  children ;  and  he  declared  that  his  said 
trustees  should  not  be  answerable  for  any  loss  which  might 
happen,  without  their  wilful  neglect  or  default.  Upon  the 
marriage  of  Betty  Ollivant  with  John  Langston,  the  defendants, 
the  executors,  lent  him  the  5002.  in  question,  upon  his  bond, 
and  they  also,  at  the  same  time,  lent  him  600Z.  of  their  own 
money,  upon  the  same  security.  Evidence  was  given  that  John 
Langston,  at  the  time  of  his  marriage,  and  of  the  said  loans, 
was  a  trader  in  good  credit  and  circumstances,  and  that  it  was 
not  till  some  years  afterwards  that  he  failed. 

Mr.  Leach,  and  Mr.  Cooper,  for  the  plaintiffs.  ♦  *  * 

Mr.  WeihereU,  for  defendants :  [31] 

The  executors  had  the  power  of  lending  upon  personal 
security  given  them  by  the  will,  and  a  clause  of  indemnity 
in  case  of  loss.     There  can  be  no  stronger    proof  of   their 

t  See  WakM  y.  Steward,  ante,  p.  211. 
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Lan'oston    believing  the  security  good,  than  that  of  lending  their  own 
Ollivakt.    money  upon  it. 

His  Honour  thought  that  the  authority  given  them  did  not 
extend  to  an  accommodation,  which  was  what  had  here  taken 
place.  It  was  evident  that  the  defendants  had,  upon  the 
marriage,  been  induced  from  relationship  to  accommodate 
the  bankrupt  with  this  loan,  which  his  Honour  thought  they 
had  no  power  to  do,  and,  therefore,  he  was  of  opinion  that  they 
must  be  responsible  for  the  loss. 


1807. 
July  28. 

Eldon,  L.C. 
[34] 


[•35] 


HITCHINS  V.  LANDER. 

(G.  Cooper,  34—38.) 

Plea  of  the  stat.  32  Hen.  Vlil.  o.  9,  b.  3,  against  buying  and  selling 
pretended  titles,  to  a  bill  praying  discovezy  of  a  lease  alleged  to  have 
been  granted  to  the  plaintiff  by  the  defendajit  in  breach  of  that  statute. 

The  defendant  having  a  claim  to  an  estate,  then  depending  in 
Chancery,  under  a  limitation  in  a  will,  granted  a  lease  thereof  to 
the  plaintiff.  The  defendant  afterwards  wished  to  get  rid  of  the 
conveyance.  The  plaintiff  thereupon  filed  a  bill  against  the 
'^'defendant,  stating  himself  to  be  tenant  to  the  defendant  of 
the  premises  in  question  under  the  lease,  and  alleging  that 
the  defendant  had  given  notice  to  the  tenants  not  to  pay  their 
rent  to  the  plaintiff.  The  bill  prayed  a  discovery  of  the  lease 
and  notice,  [and  further  relief. 


The  defendant  Lander  put  in  a  plea  of  the  stat. 
82  Hen.  YIII.  c.  9,  s.  3,  ''  as  to  so  much  of  the  said  bill  as 
[  87  ]  prayed  a  discovery  of  any  lease,"  alleging]  "  that  the  making 
such  discovery  may  tend  to  subject  the  said  defendant,  not  only 
to  the  forfeiture  of  the  value  of  the  said  lands,  tenements,  and 
hereditaments,  by  the  said  bill  charged  to  have  been  so  granted 
and  demised  as  therein  mentioned ;  but  also  to  make  the  said 
defendsknt  liable  to  the  pains  and  penalties  incurred  by  onlawfol 
maintenance  at  the  common  law ;  and  the  said  defendant  humbly 
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prays  the  judgment  of  this  Court  whether  he  ought  to  be  com-  hitohinb 
pelled  to  make  any  further  or  other  answer  to  such  part  of  the  lander. 
said  bill  as  he  hath  before  pleaded  to."    *    *    * 

Sir  Samuel  RoiniUy  and  Afr.  Hdll^  in  support  of  the  plea, 
cited  Co.  Lit.  869  a,  to  shew  that  a  lease  for  years  was  clearly 
within  the  meaning  of  the  statute.  Sharp  v.  Carter  \  was  a 
case  in  this  Court  upon  the  *  same  statute,  against  giving  the  [  *38  ] 
discovery.  Leigh  v.  Helyar^X  a  case  in  the  Star  Chamber;  had 
also  decided,  that  in  such  a  case  the  party  was  liable,  after  the 
year  and  day  had  expired,  to  the  pains  and  penalties  of  main- 
tenance at  common  law,  though  he  could  not  be  sued  under  the 
statute  after  that  time.*    *    * 

IMr.  Hart  and  Mr.  Bell,  for  the  plaintiff.] 

The  LoBD  Chakcellob  (after  consideration)  thought  the  plea 
was  good,  and  allowed  the  same ;  but  gave  the  plaintiff  leave  to 
amend  his  bill.     Beg.  Lib.  A.  1806,  fo.  1290. 


JEBVOISE  V.  SILK  i8i3. 

(G.  Cooper.  52—53.)  -^IJ];;^!- 

llaiatenaiice  under  the  cuxmniBtanoes  giyen  to  a  father,  who  had  jtolU  Court. 

6,000f.  a  year  of  his  own,  and  although  no  report  of  debts  had  been  Grant,  M.R. 
made. 


[62] 


In  this  case,  which  was  a  petition,  to  confirm  a  report  of 
maintenance,  it  appeared  that  the  father  who  sought  for  main- 
tenance had  6,000Z.  a  year ;  that  the  six  infants,  his  children, 
were  entitled  to  an  estate  of  8,600Z.  a  year,  according  to  the 
present  rental ;  but  which  of  course  would  increase. 

No  report  had  been  made  as  to  debts. 

The  petitioner,  however,  stated  by  affidavit,  that  the  expenses 
of  his  establishment,  consisting  of  a  house  in  Hanover  Square, 
a  house  in  Essex,  and  another  in  Hampshire,  which  latter,  how- 

t  3  P.  Wms.  375.  X  Moore's  Bep.  751. 
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Jkbvoisb     ever,  he  was  proceeding  to  dispose  of,  were  fully  equal  to  his 

Silk.        income.     The  Master  had  found  that  1,4002.  a  year  for  the  six 

children,  the  eldest  being  thirteen,  including  a  governess  for  the 

girls,  would,  in  his  opinion,  be  a  proper  allowance.    By  affidavit 

it  was  stated,  that  the  funds  were  sufficient  for  debts,  &c. 

Mr.  Hart  opposed  the  confirming  the  petition  upon  two 
grounds :  1st.  Of  the  father  being  competent,  having  6,0002.  a 
year ;  2nd.  That  the  application  was  premature,  the  debts  not 
being  paid. 

Sir  Samuel  Romilly,  Mr.  Richards,  and  Mr.  Cooper,  for  the 
petitioners : 

[  53  ]  ^    *    It  is  enough  if  the  Court  is  satisfied  aliunde  that  the 

property  is  sufficient ;  2nd.  Though  primd  facie  6,000Z.  a  year 
seems  to  give  a  father  competency  to  maintain  his  children, 
yet  his  establishment  must  be  looked  to,  and  the  expectations 
of  the  children  taken  into  consideration. 

Sib  William  Grakt  : 

It  is  very  loose  to  consider  any  particular  income  as  enabling 
a  father  to  maintain  his  children.  To  a  nobleman  6,0002.  a 
year  certainly  would  not  be  thought  enough  to  exclude  him 
from  requiring  some  maintenance  out  of  his  children's  fortunes. 
To  a  private  gentleman  it  may  be  otherwise.  On  the  outside,  it 
here  would  seem  enough  ;  at  the  same  time  the  expenses  of  his 
establishment,  and  his  children*s  expectations,  are  circum- 
stances to  be  looked  to.  It  would  be  a  harsh  thing  for  the 
Court  to  oblige  the  petitioner  to  put  down  his  establishment  in 
any  part  to  educate  his  children,  when  they  have  large  incomes 
of  their  own.  In  the  present  case,  therefore,  I  shall  confirm 
the  report  upon  this  ground,  that  I  do  not  see  enough  to  make 
me  dissent  from  the  conclusion  the  Master  has  drawn,  who,  of 
course,  had  his  attention  directed  to  all  the  facts  and  particu- 
lars, more  than  the  Court  can  possibly  have 
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HOWGEAVE  V.  CAETIER.  isu. 

(G.  Cooper,  66-76.)  •'!!L^*' 

Tras  case  is  also  reported  in  8  Ves.  &  B.  79.    See  18  R.  R.  142.  q^^  "^^ 


AGAR  V.  THE  REGENT'S  CANAL  COMPANY.f        isi^. 

*r^    ry,             m.^     „^  \                                                            Jan.  14. 
(G.  Cooper,  77—79.)  

A  company  executiiig  works  injuriously  affecting  land  in  alleged  I'tneMs  Inn 
exercise  of  their  statutory  powers,  are  not  liable  to  be  restrained  by  ^  ' 

injunction  unless  it  is  shewn  that  such  statutory  powers  are  exceeded         [  ^7  ] 
or  not  employed  in  a  practicable  manner. 

The  hill  in  this  case  was  filed  by  the  plaintiff,  as  the  owner 
of  an  estate,  through  which  the  defendants  proposed  to  make 
the  canal,  which  they  were  empowered  to  cut  by  a  private  Act 
of  Parliament  obtained  by  them  for  the  purpose.  The  prayer  of 
the  bill  sought  an  injunction  to  restrain  the  defendants  from 
carrying  the  proposed  canal  through  the  plaintiff's  garden  and 
rickyard. 

An  application  was  made  upon  filing  of  the  bill,  supported  by 
an  affidavit  of  the  facts,  stated  in  the  bill,  for  an  injunction 
according  to  the  prayer  above-mentioned,  which  the  Lord 
Chakcellob  granted. 

Upon  the  coming  in  of  the  answer,  the  defendants  moved  to 
dissolve  the  above  injunction,  and  the  Court,  *upon  hearing  [  '78  ] 
counsel  on  both  sides,  varied  the  injunction  so  far  as  to  restrain 
the  defendants  only  from  deviating  in  cutting  their  canal  from 
the  line  prescribed  by  the  eleventh  section  of  the  Act  of  Parlia- 
ment,! and  the  plan  left  in  pursuance  thereof  in  the  office  of 
the  Clerk  of  the  Peace  for  the  County  of  Middlesex. 

The  parties  not  coming  to  any  understanding  between  them- 
selves, as  to  what  was  the  line  prescribed  by  the  Act  of  Par- 
liament, and  contained  in  the  plan,  the  defendants'  agents  and 
workmen  were  proceeding  in  making  the  cut  according  to  the 
judgment  which  they  had  formed  as  to  such  line.     The  plaintiff 

t  London  and  Brighton  R.  Co.  v.      Tramways  Co.   *93,   2  Ch.   588,   63 
Truman  (1885)  11  App.  Ca.  45,  55      L.  J.  Ch.  36,  68  L.  T.  645.— C.  A. 
L.   J.   Oh.  354,   Bapier  v.   L(md<m         %  Passed  13th  July,  1812. 
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Agab       thereapon  moved  the  Court  to  commit  them  to  the  Fleet  Prison 
The        for  a  breach  of  the  injunction  which  he  had  obtained.    Various 
C-S^^CoM-  ^ffi^*^*8  by  engineers,  surveyors,  and  others,  were  filed  on  both 
PAKT.       sides,  by  which  it  appeared  that  the  deviation  made  by  the 
defendants  from  the  line,  if  anything,  was  not  very  consider- 
able; and  those  made  on  the  part  of  the  defendants  imputed 
to  the  plaintiff  an  endeavour  to  throw  every  obstacle  in  their 
way  in  making  the  canal,  and  a  refusal  on  his  part  to  point  out 
any  line  whatsoever  passing  through  his  estate,  as  the  one  pre- 
scribed by  the  Act  of  Parliament. 

The  application  was  argued  at  considerable  length  during  the 
preceding  term,  by  Sir  Samuel  RomiUy,  and  Mr.  Bell,  in  support 
of  the  motion  for  a  conmiittal ;  and  by  Mr.  Hart,  Mr.  Leach, 
and  Mr.  Wetherell  against  it.  Pending  the  application  some 
proposition  for  an  accommodation  was  made  by  the  plaintiff  to 
the  defendants ;  but  which  appeared  not  to  have  been  agreed  to. 
The  motion  stood  for  judgment  till  the  above  day. 

[  79  ]  The  LoBD  Chancellob,  after  stating  the  circumstances  of  the 

case,  and  the  proceedings  which  had  taken  place  in  the  cause, 
said,  that  it  was  quite  clear  that  the  defendants  had  a  right  to 
carry  their  canal  through  some  part  of  the  plaintiff's  estate ; 
but  must  adhere  to  the  line  prescribed  by  the  Act  of  Parlia- 
ment, and  the  plan  deposited  in  the  office  of  the  Clerk  of  the 
Peace.  That  if  companies  of  this  sort  receive  the  encourage- 
ment of  the  Legislature,  as  they  do,  they  must  not  be  stopped 
altogether  by  any  individual ;  on  the  other  hand  they  are  bound 
to  see  that  the  execution  of  the  Act  of  Parliament  is  in  the  first 
place  according  to  their  powers  under  it ;  and  in  the  next  place 
that  it  is  in  a  practicable  manner.  If  in  the  present  case  the 
plaintiff,  instead  of  filing  his  bill  in  equity,  had  lain  by,  and 
rested  upon  his  legal  rights,  and  then  brought  an  action  of 
trespass  against  the  defendants  for  a  supposed  deviation  from 
the  line  pointed  out  by  the  Act  of  Parliament,  this  Court  would 
not  on  a  bill  filed  by  the  defendants  have  restrained  the  plaintiff 
from  proceeding  in  such  his  action  of  trespass.  But  if  the 
plaintiff,  instead  of  bringing  his  action  of  trespass  because  the 
other  side,  as  he  supposes,  has  gone  wrong,  chooses  himself  to 
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come  into  equity,  and  affidavits  are  made  by  engineers  and  sur- 
veyors on  their  behalf,  that  the  line  pursued  by  them  is  the 
correct  line ;  though  this  evidence  is  met  by  affidavits  on  the 
other  side,  this  Court  will  not,  without  further  examination,  take 
so  strong  a  step  as  to  commit  the  defendants ;  but  will  first 
direct  an  issue  at  law  to  try  the  fact,  and  endeavour  to  find  out 
thereby  the  true  line  which  the  canal  ought  to  take.  His  Lord- 
ship also  stated,  that  any  proposal  of  accommodation  he  con- 
sidered merely  as  ad  referendam,  and  which  in  no  case  could 
influence  his  judicial  opinion. 

The  motion  was  refused. 


A6AB 

v. 

Tub 

Regent's 

Canal  Com- 

PA2nr. 


CHOLMONDELEY  v.   CLINTON. 

(G.  Cooper,  80—89.) 
This  ease  is  also  reported  in  19  Yes.  261.     See  13  B.  B.  188. 


1815. 
Jan.  16, 17. 

Eldon,  L.C. 


FEEEBODY  v.  PEKEY. 

(G.  Cooper,  91—93.) 

Motion  by  one  tenant  in  common  who  had  agreed  to  sell  to  the  other, 
that  the  latter  should  pay  his  purchase  money  into  Court,  refused; 
where  such  purchaser  had  been  before  and  at  the  time  of  the  purchase 
in  possession  of  the  whole,  with  the  approbation  of  the  other  tenant  in 
common. 

This  was  an  appealed  motion  from  the  decision  of  the  Yice- 
Chaucbllob,  who  had  ref  ased  the  application. 


1816. 
Jan.  21. 

Eldob,  L.O. 
[91] 


Mr.  Wakefield,  on  the  part  of  the  plaintiff,  moved  for  an  order 
that  the  defendant  might  pay  his  purchase  money  into  Court. 
The  plaintiff  and  defendants  being  tenants  in  common  of  the 
lands  and  premises  in  question,  an  agreement  was  entered  into 
between  them,  for  the  sale  of  the  plaintiff's  moiety  to  the  defen- 
dant for  2,0502.  An  abstract  had  been  delivered  of  the  title, 
and  no  objections  taken.  The  defendant  had  ever  since  the 
date  and  signing  of  the  agreement,  as  he  had  for  a  considerable 
time  previous  thereto,  been  in  the  possession  of  the  said  moiety. 
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Fbsebodt    and  received  the  *rents  and  profits  thereof ;  but  by  his  answer 

Peb'bt.      ^6  stated,  that  he  had  all  along  kept  an  account  as  between 

r  •92  ]      himself  and  the  plaintiff  of  the  rents  and  profits  so  received,  and 

had  at  all  times  been,  and  then  was,  ready  and  willing  to  account 

with  the  plaintiff  for  such  rents  and  profits. 

Sir  Samuel  RomiUy,  and  Mr.  Hiiddlestone,  opposed  the  motion, 
because  it  was  only  where  a  purchaser  took  possession  without 
consent,  that  it  constituted  a  sufficient  ground  to  call  upon  him 
to  pay  his  purchase  money  into  Court.  That  was  not  the  case 
here,  the  defendant  having  long  before  the  agreement  been  in 
the  receipt  of  the  whole  of  the  rents,  with  the  approbation  of  the 
plaintiff,  as  it  was  necessary  that  one  party  should  be  where 
there  were  tenants  in  common,  and  he  had  always  been  ready  to 
account  with  the  plaintiff  for  his  share.  Walters  v.  Upton  t  was 
a  case  where  a  tenant  purchased  of  his  landlord,  and  when  he  was 
[  'SS  ]  called  upon  for  his  purchase  money  claimed  to  be  only  *tenant, 
and  when  called  upon  for  his  rent  then  claimed  to  be  purchaser; 
the  Court,  under  those  circumstances,  ordered  him  to  pay  his 
purchase  money  into  Court. 

Mr.  Wakefield,  in  reply,  insisted  that  Walters  v.  Upton  was 
an  authority  for  the  present  application,  which  case  had  turned 
upon  objections  to  the  title;  the  defendant  by  his  answer  in 
that  case  had,  stating  that  by  the  agreement  he  was  not  to  pay 
his  purchase  money  till  a  title  was  made,  and  conveyance  exe- 
cuted to  him.     He  was,  notwithstanding  his  possession  com- 

t  The  reporter  has  been  fayoured  plete  his  contract,  and  by  his  answer 

with  the  brief  in  Walters  t.  Upton,  made  objections  to  the  title. 
By  it,  that  case  appears  to  haye  been 

as   follows:    In    March,   1812,   Sir  ifr.  TTaArf/e^c?,  for  the  defendant, 
Samud  Romilly  moyed  in  the  aboye  insisted,  that  by  the  agreement,  as 
cause  for  the  plaintiff,  that  the  dq-  stated  in  the  answer,  the  purchase 
fendant   might    i>ay   his    purchase  money  was  not  to  be  paid  tiU  a  good 
money  into  Court.    The  defendant  title  could  be  made,  and  relied  upon 
being  tenant,  had  contracted  with  the  objections  stated  in  the  answer, 
his  landlord  to  purchase  the  pre- 
mises for  500/.    The  defendant  had  The  Court  ordered  him  to  pay  hia 
approyed  of  the  title,  and  had  caused  purchase  money  into  Court  in  six 
a  conyeyance  to  be  prepared.    He  weeks, 
afterwards,  however,  refused  to  com- 
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menced  as  tenant,  ordered  to  pay  his  purchase  money  into    Fbeebodt 
Court.  Pebrt. 

The  Lord  Chancellor  thought  there  was  no  foundation  for 

the  application,  and 

Refused  the  motion. 


SHERWOOD   V.   SANDEESON. 

(G.  Cooper,  108—110.) 
This  case  is  also  reported  m  19  Yes.  280.   See  18  B.  B.  198. 


1815. 
Feb.  4. 

Eldok,  L.C. 


SPOTTISWOODE  v.   STOCKDALRf 

(G.  Cooper,  102—106.) 
A  deed  of  compositioii  by  creditors  not  signed  within  the  time  stated  in 
it,  though  void  at  law,  yet  if  the  creditors  act  under  it,  who  have  not 
signed  it,  is  good  in  equity.    A  plea  of  two  creditors  not  haying  so 
signed  it,  was  therefore  held  bad. 

The  bill  in  this  case  was  filed  by  some  of  the  creditors  of 
John  Stockdale,  deceased,  who  were  trustees  as  hereinafter 
mentioned,  against  his  widow,  who  was  also  his  executrix, 
stating  that  Stockdale  in  his  lifetime  being  indebted,  called  a 
meeting  of  his  creditors,  when  it  was  agreed  that  he  should 
assign  *to  the  plaintiffs  all  his  estate  and  effects  as  trustees,  for 
the  benefit  of  themselves  and  his  other  creditors.  By  indenture, 
dated  the  18th  May,  1814,  he  accordingly  conveyed  a  leasehold 
estate  and  other  effects  to  the  plaintiffs  in  the  usual  manner ; 
bat  with  a  proviso,  that  in  case  all  the  creditors  of  Stockdale, 
whose  debts  respectively  amounted  to  501.  or  upwards,  except 
only  such  creditors  who  had  charges  upon  the  said  leasehold 
estate  of  the  said  John  Stockdale,  for  their  debts,  and  who 
choose  only  to  rely  thereon,  should  not  by  themselves,  or  by 
their  respective  partner  or  partners,  attornies  or  agents,  there- 
unto legally  authorized,  duly  execute  the  said  indenture,  or  a 
duplicate  thereof,  or  otherwise  accede  or  agree  to  the  terms  and 
conditions  thereof,  on  or  before  the  18th  April  next  ensuing, 
t  In  re  Baler's  Trusts  (1870)  L.  B.  10  Eq.  564 ;  40  L.  J.  Ch.  144. 


1815. 
Jan.  19,  31. 

Eldok,  L.C. 

[102] 


[  nos  ] 


222  1815.    CH.    G.  COOPEE,  108—104.  [b.r. 

Spottis-  then  and  in  such  case  the  said  assignment  was  to  be  noil  and 
WOODS  yQi^^  The  bill  further  stated,  that  Stockdale,  shortly  after  the 
Stockdale.  execution  of  the  said  indenture,  delivered  to  the  plaintiffs  a 
paper  which  he  assured  them  contained  an  accurate  list  of  the 
names  of  all  the  persons  to  whom  he  was  indebted  in  the  sum  of 
50Z.  or  upwards ;  and  that  all  the  persons  included  in  such  list 
did,  on  or  before  the  18th  April,  1814,  agree  to  sign  the  said 
indenture  of  the  18th  March,  1814,  and  have  actually  signed  the 
same.  Stockdale  died  the  21st  June,  1814,  having  first  duly 
made  his  will,  and  thereby  appointed  the  defendant  his  sole 
executrix,  who  has  since  proved  the  will  and  possessed  herself  of 
his  effects.  After  the  death  of  Stockdale  the  plaintiffs  discovered 
that  he  was  indebted  to  other  persons  to  a  large  amount,  besides 
those  included  in  the  list ;  but  to  which  creditors  the  bill  stated 
that  the  plaintiffs  have  since  caused  applications  to  be  made 
requesting  them  to  become  parties  to  the  said  indenture,  and  in 
[  •lo*  ]  consequence  of  such  applications  they  executed  the  same  *accord- 
ingly.  The  plaintiffs  charged,  that  although  all  the  creditors  of 
Stockdale  did  not  execute  the  assignment  by  the  time  limited 
therein  for  that  purpose,  nevertheless,  as  all  the  creditors  exe- 
^  cuted  or  otherwise  assented  thereto,  whose  names  were  included 

in  the  list  delivered  to  the  plaintiffs,  they  insisted   that  the 
indenture  was  good  and  valid. 

The  bill  prayed  an  account  against  the  widow  and  executrix  of 
Stockdale,  and  that  his  estate  and  effects  might  be  applied 
according  to  the  provisions  in  the  deed,  and  that  a  person  might 
be  appointed  to  conduct  and  manage  the  business,  and  a  receiver 
appointed  of  the  debts,  and  that  the  defendant  might  be  re- 
strained from  interfering  in  the  testator's  affairs. 

To  this  bill  the  defendant  put  in  a  plea,  thereby  stating,  that 
two  persons  mentioned  in  the  plea  were  creditors  of  Stockdale, 
and  whose  debts  amounted  respectively  to  50Z.  or  upwards ;  that 
they  respectively  had  not  any  charges  on  the  leasehold  estate  of 
Stockdale  for  their  debts  ;  and  that  they  respectively  did  not  by 
themselves,  or  by  their  respective  partner  or  partners,  attornies 
or  agents,  thereunto  lawfully  authorized,  duly  execute  the  said 
indenture  or  duplicate  thereof,  or  otherwise  accede  or  agree  to 
the  terms  and  conditions  thereof,  on  or  before  the  17th  day  of 
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April  next  ensning  the  day  of  the  date  of  the  said  inden-      Spottis- 

tore-     *     *    *  ^ 

Stockdale. 


Mr.  Hart,  for  the  plaintifis.     *     *     ♦ 


t  105  ] 


Sir  Samuel  BomiUy,  and   Mr.  ShadweU,   for    the   defen- 
dant.    *    *    * 


The  Lord  Chancellor: 

I  take  it  to  be  quite  clear,  that  if  creditors  are  to  execute  a 
deed  of  assignment  by  a  time  stated  therein,  and  it  is  provided 
by  the  deed,  that  in  case  they  do  not  do  so,  that  the  deed  shall 
be  null  and  void ;  in  case  they  do  not  execute  the  deed  within 
that  time,  the  deed  is  void  at  law.  This  deed  therefore  was 
void  at  law  for  that  reason.  But  it  is  the  constant  course  in 
equity,  that  if  creditors  act  under  such  a  deed,  and  thereby 
*treat  it  as  valid,  although  they  have  not  executed  it,  that  a 
court  of  equity  will  also  act  under  it,  and  treat  it  as  valid, 
whether  such  creditors  have  signed  it  or  not.  The  bill  in  this 
case  stating  expressly,  that  such  creditors  as  were  not  included 
in  the  list,  having  been  requested  to  become  parties  to  the  deed, 
they  have  in  consequence  of  such  applications  executed  the  same 
accordingly ;  the  plea  does  not  extend  to  that  fact,  and  I  think 
it  therefore  bad :  it  relies  on  the  non-execution  merely,  not  at  all 
touching  the  true  question  in  the  cause. 


[  •106  ] 


His  Lordship  a  few  days  afterwards  said,  he  thought  the  plea 
must  stand  for  an  answer,  with  liberty  to  except. 


Feh.  9. 


WEIGHT  V.  ATETN8. 

(G.  Coop«r,  111-^125.) 
See  18  B.  B.  at  p.  209. 


1816. 
Feh.  7. 

Bldox,  L.G 
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1815.  V  LAMBERT   v.   PARKER. 

^^^'  16.  (G.  Cooper,  143—145.) 

Rolls  Omrt,  A  gift  to  aU  and  every  the  children  of  A.  B.  **when  and  a«"  they 

Qbakt,  M.R.  respectively  attain  twenty-one,  with  a  gift  over  of  the  share  of  any 

r  143 1  ^^^^  dying  before  twenty-one,  is  vested.     Children  are  entitled  to 

interest  upon  such  a  bequest  by  way  of  maintenance  if  the  testator 

clearly  intended  to  provide  maintenance  for  them. 

Richard  Swallow,  the  plaintiflTs  grandfather,  by  his  will, 
dated  17th  February,  1801,  gave  to  the  plaintiiTs  late  mother, 
his  daughter,  during  the  term  of  her  natural  life  only,  an  annuity 
or  yearly  sum  of  200i.  for  and  towards  the  maintenance  of 
herself  and  the  education  and  maintenance  of  her  children,  and 
to  be  applied  by  her  for  that  purpose  in  such  proportions, 
manner,  and  form  as  she  should  from  time  to  time  think  proper, 
uncontrollable  of  her  then  present  or  any  future  husband,  which 
annuity  he  directed  to  be  paid  to  her  or  her  assigns,  by  four 
quarterly  payments  in  the  year ;  the  first  of  such  payments  to 
take  place  and  be  made  within  three  calendar  months  next  after 
his  decease ;  and  did  further  thereby  direct  that  the  receipts  of 
his  said  daughter,  the  plaintiff,  should  from  time  to  time  be 
sufficient  discharges  for  the  said  annuity  or  any  part  thereof, 
notwithstanding,  her  then  present  or  any  future  coverture,  it 
being  his  desire  that  the  said  annuity  so  thereby  bequeathed 
for  the  benefit  of  his  said  daughter  and  her  children,  might  not 
be  subject  to  the  debts,  control,  or  engagements  of  her  then 
present  or  any  future  husband,  and  that  upon  and  after  the 
decease  of  his  said  daughter,  the  testator  thereby  gave  the  sum 
of  5,000i.  to  all  and  every  the  children  of  her  body,  lawfully 
begotten,  when  and  as  they  should  respectively  attain  the  age  of 
twenty-one  years,  to  be  equally  divided  between  or  amongst  them 
share  and  share  alike ;  but  in  case  one  or  more  such  children  of 
his  said  daughter  should  happen  to  die  before  the  attainment  of 
his,  her,  or  their  respective  ages  of  twenty-one  years,  he  directed 
that  the  share  or  shares  of  him,  her,  or  them  so  dying  as  afore- 
[  •144  ]  said,  should  go  and  be  paid  to  the  survivors  *of  them  share  and 
share  alike,  and  as  such  survivors  should  attain  their  respective 
ages  of  twenty-one  years,  and  if  only  one  such  child  should  live 
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to  attain  the  age  of  twenty-one  years,  in  that  case  he  directed  Lambert 
the  whole  of  the  said  sum  of  5,0002.  should  be  paid  to  such  one  pabkeb. 
child,  his  or  her  executors  or  administrators ;  but  in  case  no 
such  children  of  his  said  daughter  should  happen  to  survive 
her,  or  having  survived  her,  in  case  no  such  child  or  children 
should  attain  the  age  of  twenty-one  years,  then  he  directed  the 
said  legacy  or  sum  of  5,0002.  should  cease,  and  sink  into  his 
personal  estate. 

The  plaintiffs  being  the  infant  children  of  the  testator's 
daughter,  now  presented  their  petition  for  maintenance. 

Sir  Samuel  Romilly,  and  Mr.  Garratt,  in  support  of  the 
petition  : 

The  legacy  in  this  case  is  vested,  and  the  payment  of  it  only 
postponed ;  the  words  "  when  "  and  "  as  "  refer  only  to  the  time 
of  payment.  It  appears  that  the  testator  at  all  events  intended 
that  the  infants  should  have  maintenance,  by  giving  the  200Z. 
expressly  for  the  maintenance  of  the  infants,  and  their  mother. 
The  cases  of  NichoUs  v.  Osbonif^  Chaworth  v.  Hooper,  I  Taylor  v. 
Jokn^ony^  Beckford  v.  Tobin,\\  and  Acherley  v.  Vernon,^  were 
referred  to. 

Mr.  Parker  opposed  the  petition  : 

Nothing  was  given  to  the  children  till  they  attained  twenty- 
one,  with  survivorship  in  case  of  their  dying  *under  that  age ;  [  •145  ] 
but  they  were  to  have  the  legacy  "when"  and  "as"  they 
respectively  attained  that  age.  The  case  of  Descrampes  v. 
TomkinSj  stated  in  a  note  to  Shawe  v.  Cunliffe,\\  seems  a  deci- 
sion of  the  LoBD  Chancellob,  in  point,  to  shew  that  in  such  a 
case  interest  cannot  be  given  for  maintenance. 

Sir  Samuel  RomiUy,  in  reply : 

Independently  of  what  has  been  before  urged,  there  are  other 
words  in  this  will  which  support  the  claim  of  maintenance;  the 
testator  has  said,  that  in  case  no  child  should  attain  twenty-one, 

f  2  P.  Wm8.  419.  II  1  Yes.  sen.  308. 

t  1  Br.  0.  0.  82.  If  1  P.  WniB.  783. 

f  2  P.  Wina.  504.  ft  4  Br.  0.  0. 149. 
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^BaB* 


Laxbbbt 
Pabxer. 


then  the  legacy  should ''  cease  " :  now  unless  the  legacy  had  some 
effect  before  that  event,  there  was  nothing  to  cease,  it  not  having 
existed  to  any  effect  whatsoever. 


Thb  Masteb  of  the  Bolls: 

The  strong  argument  in  support  of  maintenance  is  that  the 
testator  has  expressly  given  it  during  the  mother's  life ;  and  it 
is  extremely  improbable,  therefore,  that  he  intended  the  children 
should  be  without  any  provision,  in  case  she  died  leaving  them 
under  age.  I  think,  therefore,  there  is  a  flair  inference  from  the 
whole  of  this  will,  that  the  testator's  intention  was  to  give 
maintenance.  The  words  "  when  "  and  "  as  "  do  not  suspend 
the  gift ;  but  only  the  time  of  payment.  There  is  too,  certainly, 
something  in  the  argument  founded  upon  the  word  ''cease** 
used  in  the  will. 


1816. 
Feb.  18. 

RoUs  Court, 
Qbavt,H.B. 

[146] 


ATTOBNEY-GENEKAL  v.   LORD  DUDLEY. 

(G.  Cooper,  146—148.) 

Purdiase  of  trust  property  by  tnistees  for  their  own  benefit  set  aside 
after  a  considerable  lapse  of  time,  as  against  a  purchaser  for  value  from 
the  trustees.t 

Costs  refused  on  account  of  the  delay. 

This  was  an  information  and  bill,  filed  in  1809,  praying  that 
the  defendants  might  be  declared  trustees  of  a  leasehold  estate, 
as  having  purchased  under  trustees,  who  had  themselves  bought 
the  property  in  question  in  1787,  subject  to  the  payment  of  80OZ., 
and  interest  advanced  by  such  trustees,  in  1787,  for  the  same. 

James  Hughes,  in  1782,  by  deed  enrolled,  assigned  to  Bazm 
and  Sanders,  and  several  other  persons,  the  premises  in  question 
for  five  hundred  years,  upon  trust  for  the  Society  of  Anabaptists, 
or  particular  Baptists,  in  Dudley.  In  1787,  the  Society  having 
contracted  debts  to  the  amount  of  8002.,  put  up  the  premises  to 
sale,  when  Bunn  and  Sanders  became  the  purchasers  at  the 
price  of  800Z.    In  1791,  Bunn  and  Sanders  assigned  to  Hancox, 


t  The  Statute  of  Limitations,  3  & 
4  Wm.  lY.  0.  27,  8.  25,  appears  now 


to  apply  generally  in  faYOur  of   a 
purchaser  in  ench  ca8e.^0.  A.  8, 
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V, 

Lord 
Dudley. 


upon  trust  by  sale,  to  pay  himself  and  another  creditor,  the  sum    attorney 

Grxeeal 
of  800Z,  each,  with  interest.    In  1795  Hancox  sold  the  premises 

for  9112.,  except  some  small  parcels  which  he  sold  to  several  other 

persons.     In  1808  Lord  Dudley  became  a  purchaser  for  about 

5,0002.  Notice  was  charged  and  proved  as  against  the  defendants, 

of  having  purchased  with  the  knowledge  that  Bunn  and  Banders 

were  trustees,  who  had  purchased  the  trust  property. 

Sir  Samuel  RomiUy,  Mr.  Hart  and  Mr.  Wethereli,  for  the 
plaintiff,  relied  upon  the  doctrine  of  the  Court  that  a  purchase 
by  a  trustee  of  trust  property  could  not  stand. 

Mr.  Fonblanque,  Mr.  Leach^  Mr.  Hail,  and  Mr.  Hecdd,  for       [  1*^ 
the  defendants : 

1.  There  is  no  rule  to  shew  that  in  all  cases  a  trustee  to  sell 
shall  not  be  himself  a  purchaser ;  but  only  that  he  shall  not 
thereby  gain  a  profit  to  himself,  Whichcote  v.  Lawrence.^  In  the 
present  case  the  value  at  the  time  was  given  for  the  premises.  It  is 
also  too  late  after  the  great  length  of  time  which  has  elapsed  to 
set  aside  the  sale.  Campbell  v.  Walker. I  As  to  the  casual 
increase  of  value  which  has  since  taken  place,  that  is  no 
ground  whatsoever  for  relief.  Only  constructive  notice  is  proved 
in  this  case  which  can  never  be  equal  to  a  direct  breach  of  trust. 
2.  These  Dissenters  have  no  title  to  sue  by  information  in  the 
HBmeot  the  Attomey-Oeneral.  Duke's  Char.  Uses,  125.  Attorney- 
Oeneral  v.  Hewer. ^  As  a  bill,  it  is  defective  for  the  want  of  the 
necessary  parties  interested,  it  appearing  by  the  answer  that 
there  were  other  purchasers  from  the  trustees  besides  the  defend- 
ants, and  who  are  not  before  the  Court. 

Sir  Samuel  RomiUy,  in  reply  : 

*  *  As  to  the  want  of  parties  from  the  other  purchasers  not 
being  before  the  Court,  no  notice  being  alleged  against  them, 
they  are  out  of  the  question. 

The  Mastbb  of  thb  Bolls  : 
There    have    been  several  late  cases  in  which  Protestant 


t  3  Yes.  740;  see  5B.B.  136, 139; 
6B.B.  10. 


t  5  R.  R.  135  (5  Ves.  678). 
§  2  Vom.  387. 
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Attobney- 
Gekebal 

V. 

Lord 
Dudley, 

[♦HS] 


^Dissenters  have  been  permitted  to  sae  by  information  by  the 
Attorney-General,  where  the  gift  or  devise  is  clear  of  the  Statute 
of  Mortmain.  I  think  the  proper  answer  is  given  to  the  objection 
for  want  of  parties.  Lord  Bosslyn's  rule  mentioned  in  Whichcote 
V.  Lawrence,  has  certainly  been  since  corrected  by  the  present 
Lord  Chahcellor,  who  in  one  casef  particularly  says,  that  Fox 
V.  Mackreth  either  ought  to  have  been  decided  in  favour  of 
Mackreth,  or  this  Court  originally  and  the  House  of  Lords 
finally  were  right  in  refusing  an  issue  to  try  whether  the  estate 
was  worth  the  price  Mackreth  gave,  or  was  of  a  greater  value  at 
that  time.  The  length  of  time  in  this  case  ought  to  weigh,  and 
therefore  the  decree  must  be  without  costs. 


1815. 
Feb,  21. 

Eldon,  L.C. 
[152] 


[•153] 


LLOYD  V.  PAS8INGHAM. 

(G.  Cooper,  152—156.) 

Bill  to  set  aside  a  compromiBe,  upon  the  discoyeiy  of  a  forgery, 
unknown  to  the  plaintiffs  at  the  time  of  the  compromise  being  entered 
into,  dismissed  under  the  circumstances.  The  Fleet  book  of  maiiiages, 
not  eyidence  as  a  register. 

A  compromise  induced  by  fraud  not  set  aside  as  against  a  party  who 
was  innocent  of  the  fraud,  and  had  xelinquished  valuable  rights  upon 
the  faith  of  the  compromise. 

In  1746,  Gwin  Lloyd,  married  Sarah  Hill,  sister  of  Sir  Rowland 
Hill,  Bart,  and  in  the  affidavit  by  which  the  licence  was  obtained 
for  the  solemnization  of  such  marriage,  the  said  Gwin  Lloyd  is 
described  to  be  a  bachelor.  By  deed,  dated  the  12th  March, 
1746,  made  prior  to  the  said  marriage,  the  said  Gwin  Lloyd 
^conveyed  his  estate  in  settlement  upon  the  said  marriage,  and 
the  issue  of  it.  There  was  no  issue  of  the  marriage,  and  Gwin 
Lloyd  dying  in  1774,  Catherine  Lloyd  and  Mary  Lloyd,  his 
sisters  and  co-heiresses  at  law,  entered  into  possession  of  his 
estates.  In  1794,  an  ejectment  was  brought  by  the  defendants 
to  recover  the  said  estates  as  the  grandsons  of  the  said  Gwin 
Lloyd,  by  a  first  marriage  between  him  and  Elizabeth  Taylor, 
in  1740.    On  the  trial  of  the  said  ejectment,  in  1794,  a  book. 


t  Ex  parte  Lauy,  6  B.  B.  at  pp.  11,  12  (6  Yes.  628). 
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kept  for  the  purpose  of  registering  marriages  in  the  Fleet  Prison, 
was  produced  as  evidence  of  the  said  marriage,  and  which  con- 
tained the  following  entry :  ''  No.  658.  1740,  November  24tb, 
Gwin  Lloyd,  of  Hendwr,  Go.  of  Merioneth,  Esq.  and  Elizabeth 
Taylor,  of  St.  James's,  Westminster.  B.  and  S.  P'  Wm.  Wyatt." 
A  register  of  baptisms  in  the  parish  of  St.  Pancras,  for  the 
year  1741,  was  also  produced  containing  the  following  entry : 
'*  Elizabeth,  daughter  of  Gwin  and  Elizabeth  Lloyd,  September 
27,  1741."  The  defendants  claimed  as  the  issue  of  the  said 
daughter  Elizabeth,  mentioned  in  the  said  register  of  baptism, 
and  who  intermarried  with  Bobert  Passingham,  deceased.  Upon 
the  said  evidence  of  the  legitimacy  of  the  said  Jonathan  and 
Bobert  Passingham,  the  jury  upon  the  said  trial  found  a  verdict 
for  them.  By  articles  of  agreement,  of  the  20th  August,  1794, 
a  compromise  was  entered  into  between  the  said  parties. 

The  bill  was  filed,  stating,  that  since  the  said  compromise  had 
been  entered  into,  the  plaintiffs  had  discovered  the  said  entries 
in  the  book  of  Fleet  marriages,  and  in  the  register  of  baptisms, 
were  forged  by  the  defendants  or  one  of  them,  and  prayed  that 
the  said  compromise  might  be  set  aside. 

It  was  proved  on  the  part  of  the  plaintiff,  that  Bobert  Passing- 
ham, who  had  been  clerk  to  an  attorney,  went  with  William 
Eendray,  in  July  or  August,  1794,  to  St.  Pancras  Church ;  that 
while  the  said  Bobert  Passingham  remained  in  a  field  opposite 
the  church,  Eendray  examined  the  register  book,  and  took  a 
sheet  of  paper  and  wrote  out  the  names  of  the  baptisms  contained 
upon  a  particular  page,  adding  thereto  a  name  upon  the  fresh 
paper,  afterwards  rubbing  out  the  former  names  with  a  pumice- 
stone  and  india-rubber,  and  entering  the  fresh  leaf  with  the 
additional  name  in  the  book.  There  was  also  evidence  of  a 
subsequent  confession  of  the  forgery  by  Bobert  Passingham. 

The  defendant  Bobert  Passingham  demurred  to  the  discovery 
sought  by  the  bill  which  went  to  criminate  him.  The  defendant 
Jonathan  Passingham,  by  answer  denied  all  knowledge  or  belief 
of  any  forgery  ;  asserted  the  said  marriage  between  Gwin  Lloyd 
and  Elizabeth  Taylor,  and  that  Elizabeth,  the  daughter  was 
brought  up  by  Gwin  Lloyd  ;  but  that  in  1762,  in  consequence  of 
her  marriage  with  Bobert  Passingham,  her  father  took  offence 


Lloyd 

r. 

Passinq- 

HAH. 
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Lloyd  and  discarded  her.  He  farther  stated,  that  he  and  his  brother 
Pabs'iko-  ^^^^  ^^^  w®ll  known  to  Catherine  Lloyd  and  Mary  Lloyd,  who 
^^^*  contributed  to  their  maintenance  and  education,  and  purchased 
commissions  for  them  in  the  army.  That  in  August,  1788,  the 
defendant  on  his  return  with  his  regiment  from  America,  was 
on  a  visit  to  his  aunt  Catherine  Lloyd,  who  then  repeatedly  told 
him  that  she  had  a  great  secret  to  disclose  to  him,  and  that  she 
might  not  be  overheard,  took  him  to  an  alcove  in  her  garden  for 
the  purpose  of  revealing  to  him  ;  but  that  after  talking  of  her 
brother,  the  said  6 win  Lloyd,  she  burst  into  tears  and  said,  ''  I 
cannot  tell  you  now."  The  defendant  farther  stated,  that  he 
[  •iss  ]  ijad  been  informed  and  believed  that  Gwin  *Lloyd  in  his  last 
illness  repented  of  his  conduct  towards  his  said  daughter,  and 
sent  for  his  sister  Catherine  Lloyd,  who  delaying  to  come  to  the 
said  Gwin  Lloyd,  found  him  when  she  arrived,  upon  the  point 
of  death,  and  only  able  to  say  to  her,  "you  have  come  too  late, 
but  you  know  all,  and  do  justice." 

There  was  some  evidence  on  the  part  of  the  defendants  of 
reputation  of  the  marriage,  and  of  declarations  of  Gwin  Lloyd, 
in  support  of  his  marriage  with  Elizabeth  Taylor. 

The  Lord  Chancellor  gave  his  judgment  on  the  above  day, 
the  cause  having  been  argued  some  time  before.  He  expressed 
his  opinion  to  be,  that  the  book  of  Fleet  marriages  could  not  be 
read  as  a  register,  not  having  been  compiled  under  public  au- 
thority, and  therefore  was  not  legal  evidence ;  and  that  Lord 
Ebnton's  opinion  to  the  same  effect  was  well  known.  The 
evidence  of  reputation  of  marriage,  however,  ought  not  to  be 
weakened  by  the  circumstances  of  the  book  not  being  evidence, 
and  he  thought  the  case  might  have  been  left  to  the  jury  upon 
that  evidence.  In  this  case  there  was  no  imputation  of  fraud 
or  improper  conduct,  which  could  fairly  be  charged  upon  the 
defendant,  Jonathan  Passingham,  the  elder  brother.  It  is  true, 
that  in  Huguenin  v.  Ba8eley^\  his  Lordship  had  declared  his 
opinion,  that  interests  obtained  through  the  frauds  of  a  third 
person,  could  not  be  maintained.  But  it  would  be  carrying  the 
principle  too  far  to  extend  it  to  Jonathan  Passingham  who  had 
t  9  E.  E.  276  (14  Ves.  273). 
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innocently  acquired  his  interests,  and  had  afterwards  SDld  them       Lloyd 
to  innocent  purchasers.    As  to  directing  an  issue  at  law  it  was     PAssiKa- 
difficolt  to  know  what  sort  of  *iBsue  could  be  framed  to  suit  the        ^^^' 
case,  and  at  all  events  he  thought  it  could  only  be  upon  certain       [  *156  ] 
terms.      No   terms  were,   however,  offered    by    the    plaintiffs. 
Valuable  demands  were  certainly  given  up  on  the  part  of  the 
defendants  by  the  compromise,  as  releasing  the  bye-gone  rents 
ssad  profits,  &c.     He  was  of  opinion,  under  all  the  circumstances 
of  the  case,  that  it  was  too  hazard :)us  to  disturb  the  compromise; 
and  that  the  bill  should  therefore  be 

Dismissed  without  costs. 


GKANT  V.  MUNT.t  i^i'^-. 

(G.  Cooper,  173—177.)  ^^''' 

A.  purchaser  is  entitled  to  compensatioii  for  a  defect  not  apparent  ^^^'  Ckmrt, 

without  careful  examination,  when  lie  has  abstained  from  closer  examina  Grant,  M.R, 
tion  in  reliance  on  the  Tender's  representation  that  the  property  was  in        [  1*3  ] 
good  repair. 

Thb  bill  stated,  that  the  plaintiff  being  seised  in  fee-simple  of 
a  mansion-house  and  premises,  entered  into  an  agreement  with 
the  defendant  to  sell  the  same  to  him  at  the  price  of  7,850!.  An 
agreement  in  writing  of  the  25th  June,  1812,  was  accordingly 
drawn  up  and  signed  by  the  plaintiff  and  defendant.  The  bill 
prayed  a  specific  performance  of  the  agreement. 

The  defendant  by  his  answer  admitted  the  agreement;  but 
stated  that  previous  to,  and  at  the  time  he  signed  the  same,  he 
had  been  induced  so  to  do  from  the  statements  and  represen- 
tations by  Mrs.  Grant,  the  plaintiff's  wife,  with  whom  the 
defendant  had  principally  negotiated  respecting  the  said  house 
and  premises,  and  from  several  letters  which  were  written  from 
the  plaintiff  and  his  wife  to  the  defendant  on  the  subject,  that 
the  same  were  in  such  a  state  as  to  require  no  repairs  whatever, 
and  at  the  time  of  the  defendant's  signing  the  agreement,  the 

+  Denny  v.  Eanwck  (1870)  L.  R.  grave  ▼.  Hurd  (1881)  20  Ch.  D.  1,  51 
6  Ch.  1,  23  L.  T.  N.  S.  686;  Red-      L.  J,  Ch.  113,  45  L.  T.  485. 
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0BAVT      said  Mrs.  Grant  was  present,  and  declared,  that  **  all  that  would 

MinrT.  ^  required  to  be  laid  oat  in  repairs  of  the  said  house  and 
premises  was  about  51.  for  mending  a  cellar  door."  Shortly 
after  the  defendant  took  possession,  finding  that  the  roof  required 
considerable  repairs,  and  that  a  floor  gave  way  making  an  open- 

[  •i?^  ]  ing  to  a  cellar  below,  he  employed  Mr.  Soane,  a  surveyor,  *to 
look  over  the  house,  who  upon  a  careful  and  minute  inspection 
and  survey  thereof,  declared  that  the  said  house  and  the  appur-* 
tenant  buildings  were  affected  with  the  dry  rot,  and  in  such  a 
state  of  decay  as  would  require  a  very  considerable  sum  of  money 
to  be  laid  out  upon  it  in  necessary  repairs.  The  defendant 
claimed  an  adequate  compensation  out  of  the  consideration 
money  agreed  to  be  paid,  for  the  necessary  and  requisite 
repairs. 

By  the  evidence  of  Dwyer,  the  plaintiffs  gardener,  it  was 
stated,  that  on  the  4th  or  5th  June,  1812,  the  defendant  came 
to  view  and  examine  the  premises,  that  the  plaintiffs  wife  was 
present,  and  that  the  defendant  looking  at  the  walls  and  ceiling 
of  the  kitchen  said,  that  the  same  wanted  a  little  repair  and 
whitewashing,  that  he  viewed  other  parts  of  the  said  mansion- 
house  and  premises,  and  that  he  appeared  to  be  well  satisfied 
with  the  same.  Banken,  the  solicitor  for  the  plaintiff,  another 
witness,  stated,  that  before  the  said  agreement  had  been  signed, 
but  after  the  same  had  been  read  aloud,  Tyndale,  the  defendant's 
solicitor,  enquired  whether  the  said  mansion-house  had  the  dry 
rot,  and  whether  it  was  in  perfect  repair ;  that  the  witness  ob- 
jected to  such  questions,  and  the  plaintiff  then  said,  that  with 
regard  to  repair,  people  were  very  apt  to  differ,  for  his  part  soon 
after  he  bought  the  house  he  laid  out  many  hundred  pounds  in 
repairing  it,  and  being  an  old  house  some  repairs  might,  and 
probably  would  be  necessary ;  that  with  respect  to  dry  rot  he 
could  not  tell  whether  there  was  dry  rot  or  not,  that  there  was 
some  decayed  wood  in  the  vestibule  leading  to  or  at  the  foot  of 
the  cellar  door,  which  the  plaintiff  had  pointed  out  to  the 
defendant ;  but  whether  it  was  dry  rot,  or  what  it  was,  the 

*175  ]  plaintiff  could  not  tell,  and  added,  that  the  defendant  *had  seen 
the  premises.  The  witness  then  stated,  that  after  some  further 
conversation  in  which  no  guarantee  was  sought  for  or  required. 
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by  or  on  the  part  of  the  plaintiff  or  defendant,  as  to  the  state  of      Grant 
repair  or  dry  rot,  they  both  signed  the  agreement.  Mukt. 

By  the  evidence,  on  the  part  of  the  defendant,  of  Tyndale 
and  Malton,  it  was  stated,  that  at  the  time  of  signing  the  agree- 
ment,  the  defendant  told  the  plaintiff  that  he  relied  so  much 
npon  him,  that  he  had  not  had  the  mansion-house  and  buildings 
surveyed,  and  that  the  plaintiff  stated  that  they  were  in  good 
repair,  except  as  to  the  cellar  door,  and  the  parts  adjoining  the 
same,  which  would  require  the  sum  of  51.  or  thereabouts  to 
repair.  Crosby,  another  witness,  stated,  that  it  would  require 
from  five  to  seven  hundred  pounds  in  carpenter's  work  to  repair 
the  said  mansion-house.  Soane  proved,  that  upon  going  to 
survey  the  premises  after  the  agreement,  he  found  the  timbers 
in  several  parts  of  the  mansion-house  rotten,  that  some  wains- 
coting had  been  taken  down,  and  also  the  skirting  in  the  school- 
room, that  he  thought  it  would  cost  between  three  and  four 
hundred  pounds  to  repair  the  premises.  Smart,  another  witness, 
further  stated,  that  in  the  beginning  of  the  year  1811,  he  had 
been  consulted  by  the  plaintiff  about  doing  some  repairs  in 
consequence  of  the  dry  rot  being  therein,  and  upon  that  occasion 
the  plaintiff  went  with  the  witness  into  the  cellars,  when  they 
examined  the  timbers  there,  which  supported  the  parlour  floor 
and  staircase  floor,  and  which  appeared  to  be  much  decayed  by 
the  dry  roc,  insomuch  that  the  flooring  of  the  said  parlour  and 
staircase  was  nearly  eaten  through  thereby,  and  after  coming 
out  of  the  cellars  a  conversation  took  place  between  the  plaintiff 
and  his  wife  and  the  witness,  respecting  the  best  means  to  be 
used  for  stopping  *the  progress  of  the  said  disorder,  and  for  [  *176  ] 
making  good  the  damage  or  injury  the  said  floors  had  then 
already  sustained  by  it,  and  the  plaintiff  suggested  a  removal  of 
all  the  timbers  and  turning  arches  with  brick,  and  laying  stone 
thereon,  in  such  parts  of  the  said  cellaring  as  were  not  then 
arched,  with  a  view  to  stop  the  progress  of  the  said  disorder,  the 
plaintiff  pbserving,  that  if  those  parts  were  relaid  with  wood  the 
dry  rot  would  again  destroy  the  same,  and  the  plaintiff  then 
enquired  of  the  witness,  what  would  be  the  expense  of  a  stone 
pavement  for  the  purpose  aforesaid,  and  he  made  an  estimate 
of  the  probable  expense  thereof  which  was  between  40Z.  and  501. 
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Gbant  Mr.  Leach,  and  Mr.  Phillimore,  for  the  plaintiflf,  argued,  that 

MuNT.  before  the  agreement  the  defendant  was  personally  shewn  every 
part  of  the  house,  and  was  well  able  to  form  an  opinion  for 
himself ;  that  the  evidence  did  not  establish  either  an  industrious 
concealment  of  the  state  of  the  premises,  or  any  warranty  on 
the  part  of  the  plaintiff. 

Sir  Samuel  Romilly,  and  Mr.  Wrottesley,  for  the  defendant, 
insisted,  that  this  was  a  case  of  misrepresentation  on  the  part  of 
the  plaintiff,  amounting  to  fraud ;  that  he  had  denied  that  the 
dry  rot  was  in  the  premises,  when  it  was  fully  proved  that  he 
knew  of  it.  Oldfield  v.  jRow??d,t  Shirley  v.  Stratton,l  Young  v. 
Clarke f  §  and  Dyer  v.  Hargrave,  \\  were  referred  to.  The  manuscript 
case  cited  by  Mr.  Sugden  in  his  book,1[  though  of  dry  rot,  does 
not  apply ;  where  a  purchaser  brought  an  action  against  a  vendor 
to  recover  damages  for  having  sold  him  a  house  knowing  it  to 
have  the  dry  rot ;  but  the  vendor  not  being  aware  of  the  defect, 
[*i^7]  the  *purchaser  was  non-suited,  Lord  Kbnyon  saying  there  was 
no  maia  fides  in  the  case. 

Mr.  Leach,  in  reply  : 

It  is  impossible  to  say  that  it  was  the  intention  of  the  plaintiff 
to  enter  into  a  warranty.  Nothing  appears  in  the  case  but  mere 
matter  of  opinion  as  to  what  repairs  were  necessary. 

The  Master  of  the  Bolls  thought  it  was  impossible  to  say 
that  it  was  mere  matter  of  opinion  as  to  repairs  in  this  case. 
As  to  warranty  if  the  defect  was  patent  or  obvious,  the  warranty 
would  not  bind.  I  do  not,  however,  collect  from  Soane's  evidence 
that  the  state  of  the  premises  was  perfectly  visible  to  everybody. 
Tyndale's  evidence  is  very  material,  from  which  it  appears  that 
the  defendant  stated  to  the  plaintiff,  before  he  signed  the 
agreement,  that  he  relied  so  much  on  the  plaintiff  that  he  had 
not  had  the  premises  surveyed.  Down  to  the  time  of  signing 
the  agreement  it  does  not  appear  that  the  defendant  had  received 

t  5  R.  E.  107  (5  Ves.  508).  ||  8  R.  E.  86  (10  Ves.  505). 

X  1  Br.  C.  0.  440.  If  Sug.  Law  of  Vendors  and  Pur- 

§  Pre.  Ch.  538.  chasers. 
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any  representation  from  the  plaintiff  as  to  the  state  of  the  Gbant 
premises.  But  taking  Tyndale's  evidence  to  be  true,  it  was  then  mcjnt. 
made,  and  the  plaintiff  is  bound  to  make  good  what  he  then 
represented,  as  to  the  state  of  the  premises.  It  is  impossible, 
therefore,  to  say  that  the  weight  of  evidence  in  this  case  (and 
something,  too,  must  be  allowed  for  the  defendant's  answer)  is 
not  against  the  plaintiff.  I  think,  therefore,  he  is  bound  to 
make  compensation  for  his  representations  to  the  defendant, 
unless  he  will  take  an  issue  at  law  as  to  the  fact  of  those 
representations. 

The  plaintiff  declining  an  issue,  it  was  'referred  to  the 
Master  to  see  whether  he  could  make  a  good  title  to  the  premises, 
and  if  he  could,  then  to  enquire  what  compensation  the 
defendant  was  entitled  to. 


BLAKE  V.   LUXTON.f  isis. 

IG.  CJooper,  178—187.)  -Rj&.  10.  U.  24. 

Quan  tenant  in  tail  of  a  freehold  lease  for  liyes,  may,  by  surrendering  Plxtmeb,  V.C. 
the  old  lease,  without  the  trustees  joining,  and  taking  a  new  lease  to        [  178  ] 
himself,  bar  the  remainders  oyer;   notwithstanding  there  were  prior 
existing  trusts  at  the  time  of  such  surrender. 

The  prior  trusts  would  be  impressed  on  the  new  lease  by  the  rules  of 
equity,  but  the  remainder-man  would  have  no  corresponding  equity 
against  the  new  lease. 

BoBBBT  Blake,  the  father  of  the  plaintiff,  being  seised  of  a 
freehold  lease  for  lives,  held  of  the  Bishop  of  Bath  and  Wells, 
and  granted  by  indenture,  dated  the  6th  June,  1751,  to  him  and 
his  heirs,  for  the  lives  of  himself  the  said  Bobert  Blake,  his 
eldest  son,  Bobert  Blake,  and  John  Credland,  made  his  will, 
dated  the  4th  February,  1752,  in  the  presence  of  three  witnesses, 
and  thereby  devised  to  Fraunceis  and  Credland,  and  the  survivor, 
and  the  heirs  and  executors  of  such  survivor,  the  said  lands  and 
premises,  and  all  his  estate  and  interest  therein,  subject  to  a 
mortgage  thereon  of  930Z.,  which  he  had  borrowed  to  pay  his 
sister's  portion,  and  to  purchase  two  of  the  lives  of  the  said 

t  lU  Barher'B  SetUed  Estates  (1881)  18  Ch.  D.  624;  50  L.  J.  Ch.  769;  45 
L.  T.  433. 
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Blake  lease,  upon  trust  that  the  said  Fraunceis  and  Credland,  and  the 
LuxTON.  survivor  of  them,  should  receive  the  rents  and  profits  of  the 
same,  and  pay  out  of  the  same  unto  his  wife  Elizabeth,  the  sum 
of  40Z.  per  annum  during  her  life ;  and  the  further  sum  of  20Z. 
per  annum,  making  60Z.,  in  case  his  son  Robert  should  die 
without  issue,  and  to  allow  his  son  Robert  for  his  education  and 
maintenance,  till  he  attained  twenty-one,  as  much  as  his  trustees 
should  think  fit,  and  when  he  came  of  age,  then  his  trustees 
were  to  be  seised  of  the  said  premises  to  the  use  of  his  said  son 
Robert,  and  the  heirs  male  of  his  body,  lawfully  begotten ;  and 
the  said  testator  declared  his  intention  and  will  to  be,  that  if  his 
wife  should  happen  to  be  with  child,  at  the  time  of  his  death, 
that  such  child  should,  if  his  said  son  should  die  without  issue, 
inherit  all  the  said  lands  and  hereditaments,  and  with  the  Uke 
limitations  with  which  his  son  Robert  was  to  inherit  by  that  his 
will,  and  he  did  thereby  give  such  child  with  which  his  wife 
[  *179  ]  should  be  ensient  at  the  time  of  his  death  500Z.,  *to  be  paid  when 
such  child  should  attain  the  age  of  twenty-one,  and  also  201.  per 
annum  for  the  maintenance  and  education,  which  sum  of  500!., 
and  also  20Z.  per  annum,  his  trustees  were  to  raise  out  of  his 
estates,  by  sale,  mortgage,  lease,  or  otherwise.  The  testator 
afterwards  made  a  codicil  without  any  date,  and  thereby  reciting 
that  his  son  John  was  not  bom  at  the  time  of  making  his 
will,  he  thereby  ordered  his  trustees  to  raise  the  sum  of  600/. 
out  of  the  said  estates,  to  be  paid  at  twenty-one,  and  the  farther 
sum  of  202.  for  his  maintenance  and  education  in  the  mean  time ; 
and  he  declared  his  will  to  be,  that  in  case  his  son  Robert  died 
without  issue  of  his  body  lawfully  begotten,  that  then  his  son 
John  should  inherit  all  his  real  and  personal  estate,  in  the  same 
manner  that  his  brother  was  to  inherit. 

The  testator  died,  leaving  Elizabeth  his  widow,  Robert  Blake 
his  eldest  son,  and  the  plaintiff  John  his  only  other  son,  and 
upon  Robert's  coming  of  age  he  entered  into  the  possession  of 
the  said  estate,  and  some  time  afterwards,  but  the  same  being 
during  the  plaintiff's  minority,  Robert  Blake  cancelled  the  said 
lease  by  tearing  off  the  seal,  and  thereupon  the  Bishop  of  Bath 
and  Wells,  on  the  6th  June,  1770,  and  without  the  knowledge  of 
the  said  trustees  or  either  of  them,  granted  a  new  lease  of  the 
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said  lands  and  premises  comprised  in  the  said  former  lease,  to       Blaxb 
him  the  said  Bobert  Blake  and  his  heirs,  for  the  lives  of  him      luxtok. 
the  said  Bobert  Blake,  of  the  plaintiff  John  Blake,  and  John 
Credland,  and  the  survivor  of  them. 

Bobert  Blake  afterwards  died  without  issue,  having  first 
made  his  will,  by  which  he  gave  the  said  property  to  the  de- 
fendants. 

The  present  bill  was  filed  by  John  Blake  the  younger  son, 
praying  that  the  renewed  lease  might  be  declared  *to  enure  to      [  *180  ] 
the  uses  and  trusts  of  the  former  lease  and  to  belong  to  the 
plaintiff,  and  the  heirs  of  his  body  under  his  father's  will. 

The  defendants,  by  their  answer,  submitted,  that  Bobert 
Blake  had  an  absolute  estate  and  interest  in  the  premises ;  and 
they  further  stated,  that  after  the  death  of  Bobert  Blake,  the 
plaintiff  in  1784,  filed  his  bill  in  the  Court  of  Exchequer,  against 
the  defendant  Frances  Luxton,  then  Frances  Blake,  widow, 
claiming  to  be  entitled  by  virtue  of  the  said  remainder  in  tail 
to  him  and  the  heirs  of  his  body  to  the  said  premises,  and  that 
the  plaintiff  might  have  the  benefit  of  the  said  renewed  lease, 
and  that  the  said  cause  was  heard  before  the  Barons  of  the 
Exchequer,  on  the  13th  July,  1786,  when  the  Court  decreed  that 
the  plaintiff's  bill  should  be  dismissed,  which  decree  of  dismissal 
is  now  in  full  force,  and  the  defendants  insisted  thereon  in  bar 
of  the  plaintiff's  claim  by  his  present  bill. 

Mr.  Courtenay  (in  the  absence  of  Sir  Samuel  Romilly,  who 
was  with  him)  was  heard  alone  for  the  plaintiff: 

The  legal  estate  in  this  case  being  in  the  trustees,  the  sur- 
render and  acceptance  of  the  new  lease  by  Bobert  Blake  the  son, 
who  was  qtULsi  tenant  in  tail  of  this  freehold  lease,  would  not  bar 
the  claims  of  those  in  remainder  under  his  father's  will ;  nor 
would  his  own  will  have  that  effect.  There  is  no  case  short  of 
alienation  by  such  a  tenant  in  tail  which  has  been  held  to  have 
that  operation.  This  case  is  also  distinguished  from  all  others 
by  the  circumstance  of  there  being  previous  existing  trusts  at  the 
period  of  the  surrender ;  the  trust  fo  raising  and  paying  the 
maintenance  and  provision  for  the  yoimger  son,  and  for  payment 
of  the  widow's  annuity,  was  then  vested  ♦in  the  trustees,  who      [  'isi  ] 
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Blake      never  joined  in  the  surrender.     Barnard  v.  Large,}  Carteret  v. 
Luxton.     Carteret,l  SaUem  v.  Saltem,^   Campbell  v.  Sandys,\\  were  the 
principal  aathorities  referred  to. 

Mr.  Leach,  and  Mr.  Cook,  for  some  of  the  defendants ;  and 
Mr.  Hart,  Mr.  Roupell,  and  Mr.  Shadwell,  for  the  rest 
of  the  defendants : 

The  prior  decree  in  this  very  cause  is  a  complete  bar.  The 
argument,  however,  is  in  effect  that  the  new  lease  is  void,  and 
yet  the  bill  prays  that  the  defendants  may  be  declared  trustees 
of  that  lease.  The  old  lease  is  gone  by  effluxion  of  time,  and 
the  plaintiff  must  affirm  the  new  lease  or  he  can  have  no  in- 
terest or  claim.  Upon  the  pleadings  the  Court  cannot  say  there 
was  no  surrender  of  the  old  lease,  cancelling  a  lease  being  a 
complete  surrender  if  made  by  the  persons  entitled  to  the  lease. 
The  Court  in  this  case  will  presume  the  concurrence  of  the 
trustees,  and  therefore  an  effectual  surrender,  because  there 
have  been  forty-five  years'  possession  under  an  instrument 
which  could  not  have  been  effectual  without  the  concurrence  of 
the  trustees.  But  suppose,  for  argument  sake,  that  the  trustees 
did  not  concur,  still  a  person  having  an  equitable  interest  as 
qtiusi  tenant  in  tail,  may  defeat  a  remainder  by  any  disposition 
of  that  equitable  estate.  It  could  not  be  a  breach  of  trust  to 
extend  the  lease  which  would  have  the  effect  of  giving  the  widow 
who  was  a  cestui  que  trust,  a  better  security  for  her  annuity. 
The  trustees,  therefore,  might  have  been  compelled  to  join. 
An  equitable  tenant  in  tail  may  bar  without  a  legal  recovery. 
The  new  lease  destroyed  Robert  Blake's  equitable  interest  in  the 
[  *182  J  estate,  and  this  being  an  Act  inter  vivos,  would  *be  sufficient  to 
bar  the  remainder.  In  Doe  on  the  demise  of  Blake  v.  Luxton^^ 
Lord  Kenton  even  thought  that  a  will  would  operate  as  a  bar, 
which  notion  could  only  have  arisen  from  a  conviction  that  a 
tenant  in  tail  had  the  absolute  dominion.  North  v.  Champer- 
noon  ft  decides  that  tenant  in  tail  in  equity  could  alone  bar 
remainders  over. 

t  Amb,  774.  ||  9  B.  E.  33  (1  Sch.  &  Lef.  281). 

t  2  P.  Wms.  132.  f  6  T.  R.  289;  eoe  9  E.  B.  34. 

§  2  Atk.  376.  1 1  2  Ch.  Ca.  63,  78, 
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Sir  Samuel  BamiUy,  in  reply :  Blake 

r. 

*  *  I  admit  the  trustees  might  have  been  compelled  to  join  Luxtok. 
in  renewing  the  lease  for  the  benefit  of  the  cestui  que  trusts,  but 
then  it  must  have  *been  by  taking  a  new  lease  upon  all  the  t  *^^^  ] 
same  trusts.  If  not,  something  should  be  done  to  confine  the 
effect  of  taking  the  new  lease,  which  has  not  been  done.  In 
every  case  cited  some  act  has  been  done,  some  conveyance  made, 
shewing  an  intention  to  acquire  an  absolute  interest.  The  case 
in  the  Exchequer  is  to  this  point  only,  that  a  tenant  in  tail  of  a 
freehold  lease,  may  by  surrender  bar  the  remainders  over  where 
there  are  no  other  trusts  appearing ;  but  this  case  now  presents 
to  the  Court  the  fact  of  there  being  other  existing  trusts  at  the 
time  of  the  surrender,  the  distinction  arising  upon  which,  has 
in  no  case  been  considered.  The  decree  in  the  Exchequer 
should  have  been  pleaded,  if  meant  to  be  insisted  on  as  a  bar ; 
it  cannot  be  so  set  up  by  the  answer,  and  besides  which  it  ought 
to  have  been  distinctly  proved. 

This  day  the  Vice-Chancellob  delivered  his  judgment,  in  Feb.  24. 
which,  after  stating  the  case  very  fully,  he  observed,  that  upon 
calling  for  the  codicil  of  Bobert  Blake,  he  found  that  the  word 
"  leaving,"  before  the  word  **  issue,"  was  not  in  the  original 
codicil,  though  stated  upon  the  pleadings,  the  words  only  being 
*'  without  issue,"  and  which  therefore  put  an  end  to  a  question 
which  had  been  agitated  at  the  hearing  with  respect  to  some 
leaseholds  for  years  which  the  testator  had  died  possessed  of, 
the  absolute  interest  in  the  same  clearly  vesting  in  Bobert 
Blake  the  Son.  With  respect  to  the  freeholds  for  lives,  it  was 
also  clear  that  a  recovery  stated  in  the  answer  to  have  been 
suffered  by  Bobert  Blake,  must  also  be  put  out  of  the  question, 
as  not  having  any  operation  to  bar  the  plaintiff's  remainder, 
inasmuch  as  freeholds  for  lives  were  not  within  the  statute  De 
Donis,  and  not  even  a  descendible  freehold,  the  heir  taking  as 
special  occupant  only.  *Bobert  Blake,  the  son,  was  therefore  [  *184  ] 
mider  the  will  of  his  father,  not  tenant  in  tail  of  the  freehold 
lease  in  question ;  but  as  he  had  been  properly  called,  he  was 
only  quasi  tenant  in  tail  of  them,  with  remainder  to  the  plaintiff 
in  the  event  of  Bobert  Blake's  dying  without  issue.    Bobert 
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Blake  Blake,  the  son,  did  die  without  issue,  and  the  plaintifTs  claim 
LuzTox.  thereupon  accrued,  and  which  was  so  long  ago  as  the  year  1782. 
Soon  afterwards,  that  is  to  say,  in  1784,  we  find  him  asserting 
his  right  by  filing  a  bill  in  the  Court  of  Exchequer,  in  which  the 
very  point  now  in  issue  in  the  present  cause  was  also  then  put 
in  issue  in  that  suit.  It  was  not  proved  in  that  cause  that  any 
surrender  in  writing  of  the  old  lease  was  made  by  Bobert  Blake, 
the  son  ;  but  the  same  rested  on  the  fact  of  cancellation,  by  his 
tearing  off  the  seal,  as  it  appears  in  the  present  cause.  Nor  did 
the  plaintiff  upon  that  occasion  want  the  most  able  counsel  to 
assert  his  right  which  the  profession  could  afford,  it  appearing 
that  Mr.  Maddox,  and  the  present  Lobd  Chancbllob,  then  sus- 
tained his  case ;  the  coimsel  for  the  defendant  being  Mr.  Burton, 
and  the  present  Lord  Bedesdale.  The  judgment  of  the  Court 
was  delivered  in  the  absence  of  the  then  Lord  Chief  Baron,  by 
Mr.  Baron  Etbe,  one  of  the  ablest  Judges  that  ever  adorned  the 
Bench,  and  the  plaintiff's  Bill  was  dismissed  without  costs.  The 
plaintiff  after  that,  namely,  in  1795,  brought  his  ejectment,  and 
a  special  case  being  reserved  for  the  opinion  of  the  Court  of 
King's  Bench,  the  same  was  fully  argued  upon  the  effect  of  the 
surrender  of  Bobert  Blake,  in  defeating  the  remainders  over, 
upon  which  Lord  Ebnyon,  and  the  other  Judges  of  that  Court 
decided  against  him.  Lord  Eenyon  was  even  inclined  to  think, 
that  remainders  after  such  an  estate  could  be  barred  by  will. 
From  the  history  given  of  the  present  case  in  the  Exchequer  by 

[♦185]  Lord  Bedesdale  in  Campbell  v.  *Sandy8,\  it  appears  that  no 
such  idea  was  however  entertained  either  by  the  Court  of 
Exchequer,  or  by  any  of  the  counsel  concerned,  as  that  the  will 
would  have  operated  to  bar  the  plaintiff.  The  case  referred  to 
by  Lord  Kenyon  of  Grey  v.  Mannock,  did  not  so  decide,  and  it  is 
a  curious  fact,  that  Lord  Eenyon,  though  young  in  the  profession 
when  he  took  the  note,  in  mentioning  Lord  NoBTmNOTON's  opi- 
nion which  he  threw  out  in  Orey  v.  Mannock^  should  have  added 
a  quare  to  that,  thereby  shewing  that  the  judgment  of  his  early 
life  upon  the  point  was  better  than  his  subsequent  one.  I  notice 
this  merely  to  dispose  of  the  point  that  the  will  could  not  bar, 

t  See  9  B.  B.  34. 
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and  the  late  case  of  Dillon  v.  Dillon,  \  is  an  authority  to  the  same      Blake 
effect.  LuxTON. 

Notwithstanding    the    above    proceedings,   the    present    bill 
hamg  been  filed  in  1812,  it  becomes  necessary  for  this  Court 
to  consider  whether  it  will  set  aside  the  former  decree,  made 
between  the  same  parties,  and  upon  the  same  point.    With 
respect  to  the  old  lease,  it  expired  in  1798,  all  the  lives  named 
in  it  being  then  gone.     The  renewed  lease  is  now  claimed  by  the 
plaintiff.    I  must  observe  that  it  could  be  no  breach  of  trust  in 
the  trustees  in  renewing  a  lease  instead  of  letting  it  expire,  sup- 
posing that  they  had  so  renewed  it,  or  at  least  concurred  in  it. 
The  additional  disadvantage  then  of  the  old  lease  being  expired, 
must  be  added  to  the  objections  made  to  the  present  bill,  that 
the  same  point  was  before  determined  between  the  same  parties. 
With  respect,  however,  to  the  general  power  of  a  quasi  tenant  in 
tail  to  bar  remainders  over  by  deed  during  his  life,  that  is  laid 
down  as  a  clear  principle  in  Mr.  Fearne's  book,  and  for  which 
he  refers  to  various  authorities,  as  the  *Duke  of  Grafton  v.       [  'ise  ] 
Hanmer.l     That   a   surrender  will  also  be  sufficient  for  that 
purpose  was  held  in  the  case  of  Baker  v.  Bayley.%     It  is  quite 
clear  then,  that  if  there  had  been  no  antecedent  trusts  by  the 
said  Robert  Blake,  that  he  might  have  barred  the  remainder  to 
the  plaintiff.    The  question  then  is,  whether  there  being  existing 
trusts  prior  to  the  estate  tail  in  Bobert  Blake,  can  prevent  his 
so  doing  ?    But  the  same  answer  may  be  given  now  as  has  been 
given  before  to  that  objection,  which  is,  that  the  remainder-man 
has  no  equity  to  call  upon  the  party  making  the  surrender,  and 

t  1  B.  &  B.  77.    The  only  refer-  without  issue  determined;   and  by 

eiice  to  the  point  in  that  report  is  her  will  she  could  not  dispose  of  it, 

the  following  passage  from  the  judg-  for  a  will  can  only  pass  what  a  party 

ment  of  Lord  Mannbbs,  L.  C.  at  p.  95 ,  has,  and  by  her  death  without  issue 

ia  which,  after  holding  that  Caroline  the  estate  was  spent,  and  there  was 

Billon  was  a  quasi  tenant  in  tail,  no  interest  for  the  will  to  operate 

his  Lordship  said  :  upon,  her  share  therefore  yests  in 

*  "It  appears  that  Caroline,  one  the  plaintiff.    If  however  the  per-   [*lBa.&B.95] 

of  the  daughters  of  Croker  Dillon,  sons  claimiDg  under  her  will  wish  to 

hariDg  attained  twenty-one,  died  in  haye  that  point  spoken  to  again,  I 

1797  unmarried  and  without  issue,  shall  be  happy  to  hear  it  argued." — 

haying  by  will  disposed  of  her  share:  0.  A.  S. 

under  the  article  and  will  she  took  a         {  3  P.  Wms.  266,  in  the  note. 
qna»i  estate  tail,  which  on  her  death  §  2  Yem.  225. 

R.E.— VOL.    XIV.  B 
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Blake  to  say  that  it  was  made  for  the  benefit  of  him  the  remainder-man. 
LuxTON.  If  the  surrender  has  had  the  effect  of  making  a  vaUd  disposition 
of  the  lease,  the  remainder  is  gone;  if  not,  let  the  remainder-man 
apply  to  a  court  of  law.  That  the  circumstance  of  a  prior  charge 
not  being  satisfied,  will  not  prevent  a  tenant  in  tail  from  barring 
remainders  over,  was  the  very  point  decided  in  the  case  of  Basket 
V.  Peirce,\  and  several  other  cases.  It  is  also  well  known  that 
the  point  was  very  much  agitated  by  conveyances  in  the  Marquis 
of  Bath's  case,  when  the  opinions  of  the  late  Mr.  Maddox^  the 
present  Lord  Chancelloe,  and  Mr.  Fearne,  which  are  now  all 
in  print,  t  were  all  unanimous  that  an  equitable  recovery  suffered 
by  the  owner  of  the  first  vested  estate  tail  was  valid.  Mr.  Fearne 
there  refers  to  the  cases  of  WaUis  v.  Crimes,^  and  Narth  w 
Champemoon,\\    Basket    v.   Petrc€,ir    Bale    v.   CoZeman, tt   and 

I  •IS?  ]  Bamardiston  v.  Carter/^  I  before  the  *Lords  in  1717,  all  of  which 
are  authorities  to  the  point,  that  the  remainder  may  be  barred 
notwithstanding  the  existence  of  prior  trusts.  But  those  trusts 
are  not  disturbed  at  all.  So  in  this  case  the  surrender  could 
only  defeat  the  remainder  without  the  least  affecting  the  prior 
charges.  With  respect  to  Robert  Blake's  intention  to  defeat 
such  remainder,  which  it  has  been  argued  did  not  appear, 
I  answer,  that  having  taken  an  estate  to  himself  and  his  heirs, 
it  shews  that  he  intended  to  put  an  end  to  the  estate  as  it 
before  existed  with  the  remainder.  The  new  lease  speaks  for 
itself,  and  shews  the  intent  as  well  as  the  power.  In  every 
point  of  view,  therefore,  even  if  the  case  were  open,  I  am  of 
opinion  that  Bobert  Blake  has  barred  the  remainder  to  the 
plaintiff,  and  his  bill  must  be  dismissed ;  but  adverting  to  the 
circumstance  of  the  former  suit,  instituted  by  him  in  the  Ex> 
chequer,  I  think  it  must  be 

Dismissed  with  costs. 

t  1  Vera.  226;  2  Ventr.  346.  ^  .1  Vem.  226. 

X  2  CoUect.  Jurid.  214  to  245.  tt  1  P.  Wms.  145,  and  2  Eq.  Cas. 

§  1  Cases  in  Chan.  89.  Abr.  309. 

II  lb.  63,  78.  tt  2  Br.  P,  0.  1. 
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MTLNE  V.  DICKINSON.  i8i5. 

(G.  Cooper,  195—196.)  Marchji. 

Prooeeding  in  an  arbitration,  restrained  in  a  suit  which  questioned    Eldon,  L.C. 
the  validity  of  the  agreement  under  which  the  arbitration  was  about  to         [  195  ] 
proceed. 

The  plaintiff  having  agreed  to  purchase  of  the  defendant  a 
patent  right  for  making  iron  buoys,  which  the  defendant  had 
represented  as  very  profitable,  but  some  delay  taking  place  on 
the  part  of  the  plaintiff,  the  defendant  v^rote  a  letter  to  the 
plaintiff,  stating,  that  he  had  received  an  order  from  the  Com- 
missioners of  the  Navy  for  a  certain  number  of  the  said  buoys, 
bat  did  not  know  how  to  act  with  the  said  order  in  consequence 
of  the  delay  in  completing  the  agreement.  The  plaintiff  there- 
upon paid  8,0002.  to  the  defendant,  and  an  agreement  in  writing 
was  entered  into,  whereby  the  points  in  difference  were  to  be 
referred  to  arbitration.  The  defendant  afterwards  wrote  a  letter 
to  the  Commissioners  of  the  Navy,  in  answer  to  the  said  order, 
stating,  that  he  had  *changed  his  opinion  as  to  the  utility  of  the  [  *19<5  ] 
said  invention,  and  had  therefore  disposed  of  the  patent. 

The  bill  was  filed  to  have  the  8,000Z.  returned,  and  that  the 
defendant  might  accept  a  re-assignment  of  the  patent. 

Sir  Samuel  RamiUy  now  moved  upon  the  bill  filed,  verified 
by  affidavit,  and  upon  notice,  to  restrain  the  proceeding  in  the 
said  arbitration. 

Nobody  appeared  to  oppose  the  motion. 

The  Lobd  Chancellor  : 

This  is  certainly  a  singular  motion;  but  I  think  there  is 
principle  enough  to  support  it,  as  it  goes  upon  the  notion  of  the 
arbitration  being  a  part  execution  of  the  agreement,  which  the 
bill  strikes  at  the  root  of. 

Injunction  granted  till  answer,  or  further  order. 


B  2 
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1815.  GEEGOEY  V.  GREGORY. 

^P^^'  (G.  Cooper,  201—205.) 

ItolU  Court.  Bill  to  set  as.do  a  purchase  by  a  trustee  for  himself  and  his  children ; 

Grant,  M.R.  after  a  lapse  of  eighteen  years,  dismissed  upon  the  length  of  time  only. 

[201] 

William  Gregory  by  will  duly  executed,  dated  February  11, 
1778,  devised  his  freehold  estate  in  Shalden,  subject  to  an 
annuity  of  lOZ.,  to  William  Gregory  his  son,  and  his  freehold 
estates  in  Grewell  and  Upnately  (subject  to  an  annuity  of  20Z.  to 
William  Horner  and  Jane  his  wife  for  their  lives)  to  his  son 
James  Gregory  and  Theophila  his  wife,  and  his  friends  Lyon 
and  Gross  and  their  heirs,  in  trust  to  receive  the  rents  and 
profits  until  the  youngest  child  of  James  Gregory  attained 
twenty-one,  and  then  as  to  the  said  estate  in  Shalden,  to  sell 
and  dispose  thereof,  and  divide  the  money  among  the  then 
surviving  children  of  James  Gregory  and  the  children  of  testa- 
tor's son  John  Gregory  deceased;  and  as  to  the  estates  at 
Grewell  and  Upnately,  to  James  Gregory  for  life,  and  after  his 
decease  the  same  to  be  al^o  sold,  and  the  money  to  be  equally 
divided  amongst  the  said  testator's  said  grandchildren. 

James  Gregory  as  acting  trustee  entered  into  the  possession 
of  the  said  estates,  and  continued  so  till  his  death  in  1793.  In 
July,  1793,  shortly  before  his  death,  James  Gregory  purchased 
of  the  three  children  of  John  Gregory  who  were  then  all  of  age 
their  shares  and  interests  under  the  said  will  of  their  grandfatlier 
at  the  price  of  250Z.  each,  being  750i.  for  the  whole,  and  by  in- 
dentures of  lease  and  release  dated  July  11  and  12,  1793,  in 
consideration  of  750Z.,  they  conveyed  their  estate  and  interests 
in  said  testator's  real  estates  to  James  Gregory  for  life,  and  after 
[  •202  J  his  decease  to  the  defendants  in  fee  who  were  James  *Gregory's 
children.  James  Gregory  dying  on  December  10,  1793,  the 
defendants  took  possession  of  the  said  estates. 

The  bill  filed  by  two  of  John  Gregory's  children  and  the 
representative  of  the  third,  charged  that  the  consideration  for  the 
said  conveyance  was  grossly  inadequate,  that  the  plaintiffs  were 
ignorant  at  the  time  of  the  value  of  their  interests,  that  James 
Gregory  was  at  the  period  in  question  dangerously  ill  and  died 
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soon  after,  that  the  plaintiffs  were  in  indigent  circumstances,      Gbegobt 
and  that  advantage  was  taken  of  them.  Qbegory. 

The  prayer  of  the  bill  was  that  the  said  conveyance  might  be 
declared  void  and  set  aside. 

It  was  proved  on  the  part  of  the  plaintiffs  by  Hankin  a  sur- 
veyor that  the  whole  of  the  said  estates  were  in  1793  worth 
4,800/.,  and  are  now  worth  6,216i.  Another  witness  confirmed 
the  said  valuation ;  James  Gregory  was  also  proved  at  the  date 
of  the  said  transaction  to  have  been  in  ill  health,  having  swoln 
legs  and  a  complaint  in  his  chest,  and  that  he  never  recovered. 
Several  witnesses  deposed  to  the  circumstances  of  John  Gregory's 
sons  in  July,  1793,  as  being  indigent,  one  being  a  working  watch- 
finisher,  earning  10«.  6d.  to  12«.  6d.  per  week,  and  another  a 
barber  and  hairdresser  in  a  state  of  poverty  with  three  children, 
and  who  had  since  gone  to  sea ;  and  that  the  husband  of  the 
other  plaintiff,  who  was  the  third  son,  and  is  since  deceased,  was 
also  in  1793  in  the  same  trade  of  a  barber  and  hairdresser,  and 
his  wife  obliged  to  take  in  washing. 

Mr.  Hart,  and  Mr.  Barber,  for  the  plaintiffs  argued,  *that  [  *203  ] 
the  conveyance  in  question  was  void,  being  a  purchase  by  a 
trustee,  whose  duty  it  was  to  sell  the  estate  at  the  best  advan- 
tage, that  he  had  purchased  it  himself  at  a  price  grossly  inade- 
quate, and  that  the  length  of  time  was  not  suflacient  to  bar  the 
plaintiff's  right  to  relief  in  equity. 

Sir  Samuel  Romilly,  and  Mr,  Agar,  for  the  defendants, 
contended,  that  cestui,  que  trusts  may  sell  to  their  trustee;  pro- 
vided there  is  no  fraud  in  the  transaction.  Coles  v.  Trecothick.\ 
A  fair  price  was  paid  in  the  present  case,  it  being  only  for  a 
moiety,  and  part  of  it  merely  reversionary ;  and  the  subsequent 
rise  in  the  value  of  land  which  was  the  cause  of  the  present  bill 
afforded  no  ground  for  relief. 

Mr.  Hart  in  reply : 

A  trustee  before  he  can  himself  purchase  must  have  denuded 
himself  of  that  character.  Neither  will  his  taking  the  convey- 
ance to  his  children  protect  them,  Huguenin  v.  Baseley.X     The 

t  7  B.  R.  167  (9  Ves.  234),  t  9  B,  E.  276  (14  Ves.  273,  289). 
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Gregory     trustee  in  this  case  was  never  out  of  possession.    Belief  has  heen 
Gregory.  :  given  in  equity  against  transactions  of  this  sort,  after  an  equal 

lapse  of  time  with  the  present,  as  in  Purcel  v.  Macnamara  in 

this  Court,  and  several  other  cases. 

The  Master  of  the  Bolls  ; 

There  are  two  questions  in  this  case,  1st.  Whether  the  plain- 
tiffs had  originally  a  ground  for  setting  aside  this  conveyance ; 
and,  2dly.  Whether  the  lapse  of  time  which  has  taken  place  is 
not  a  sufficient  bar.  Now,  I  think  that  if  this  bill  had  been 
recently  filed,  the  plaintiffs  would  have  had  a  right  to  have  had 
[  *204  ]  the  sale  set  *aside.  James  Gregory  the  purchaser  was  the 
acting  trustee  from  the  year  1778  to  the  year  1793,  and  must 
therefore  have  acquired  a  complete  knowledge  of  the  situation 
and  value  of  the  estates.  It  is  true  the  bargain  is  made  for  the 
benefit  of  himself  and  his  children.  But  the  whole  transaction 
was  managed  by  him  only.  He  chooses  that  the  form  of 
transfer  shall  be  to  himself  and  his  children.  In  principle  it 
must  be  the  same,  whether  the  estates  were  purchased  by  him 
for  himself  and  his  children,  or  for  himself  alone ;  and  the 
danger  must  be  as  great  to  permit  a  trustee  to  purchase  in  the 
name  of  himself  and  his  children,  as  in  his  own  name.  It  is 
clear  that  he  was  not  discharged  at  the  time  of  his  purchase  from 
his  situation  of  trustee.  As  to  inadequacy  of  price,  one  listens 
with  great  reluctance  to  evidence  upon  that  subject  given,  after 
a  great  distance  of  time  from  the  date  of  the  transaction.  It  is 
difficult  for  surveyors  afterwards  to  say  what  was  then  the  value 
of  an  estate.  It  is  however  pretty  clearly  made  out  that  there 
was  inadequacy  of  price  in  this  case.  If  therefore  the  purchase 
had  been  recent,  I  am  of  opinon  that  it  ought  to  have  been  set 
aside.  Then  as  to  the  length  of  time  which  has  elapsed,  I  do 
not  see  any  evidence  of  fraud  or  circumvention  in  this  case. 
Can  it  then  be  said  that  there  is  no  distance  of  time  at  which 
circumstances  originally  entitling  a  party  to  relief  may  be  con- 
sidered as  waived  or  abandoned  ?  Certainly  there  may.  It  is 
only  a  rule  of  equity,  that  a  trustee  shall  not  purchase.  In  all 
the  cases  in  which  length  of  time  has  not  been  allowed  to  ope- 
rate against  the  title  to  relief,  it  has  been  shewn  that  there  has 
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been  a  continuance  of  the  circumstances  under  which  the  trans- 
action first  took  place,  as  of  the  distress  of  the  parties,  or  of  the 
improper  influence  used,  or  of  some  *other  circumstance.  Here 
the  parties  were  independent  of  the  purchaser,  or  of  his  bounty. 
They  had  also  the  opportunity  of  objecting  early  to  the  sale. 
The  only  circumstance  alleged  in  answer  to  this  is  their  poverty, 
which  is  proved  to  have  been  the  fact  at  the  time  of  the  purchase, 
fiat  the  evidence  as  to  that  stops  at  the  year  1793,  and  does  not 
in  the  least  shew  any  continuance  of  distress.  Can  it  then  be 
said  that  eighteen  years  which  have  since  elapsed  can  go  for 
nothing  ?  In  Bonny  v.  Ridgard,f  a  case  before  Lord  Kenyon, 
he  dismissed  the  bill  merely  upon  the  lapse  of  time,  though  he 
thought  that  it  was  a  transaction  in  which  if  recent  the  Court 
would  have  granted  relief.  There  would  be  no  security  for  men's 
rights  if  it  were  otherwise.  Upon  the  ground  of  length  of  time, 
therefore,  the  bill  in  this  case  must  be  dismissed  ;  but  it  being 
npon  that  ground  only,  it  must  be 

Dismissed  ivithout  costs. 


Gbeqort 

V, 

Greooby. 
[  •205  ] 


SIDNEY  V.   MILLEE4 

(G.  Cooper,  206—212.) 

Where  a  term  was  created,  and  no  trusts  of  it  declared,  but  the  estate 
deyised  to  tenants  for  life  with  remainderb  over,  the  Couit  decided  that 
t^ere  was  no  resulting  trust  as  to  the  term,  but  that  it  attended  the 
inheritance. 

John  Shelley  by  his  will  properly  executed,  dated  April  5, 
1782,  devised  considerable  real  estates  to  trustees  for  the 
term  of  99  years,  without  impeachment  of  waste,  upon  the  trusts 
and  confidences,  nevertheless  in  the  said  will  mentioned  to  be 
thereinafter  expressed  and  declared  concerning  *the  same,  and 
from  and  after  the  expiration  or  other  sooner  determination  of 
said  term  of  99  years,  the  said  testator  gave  the  said  estates  to 
the  use  of  Sir  Bysshe  Shelley  for  life,  without  impeachment  for 


t  1  Cox,  145  (a  case  decided  in 
1784,  in  which  an  executor  had  im- 
properly sold  part  of  the  assets  in 
17o2,  and  the  youngest  cestui  que  trust 
had  come  of  age  in  1754).— 0.  A.  S. 


1815. 

April  20,  22, 

27. 

Eldon,  L.C  • 
206] 


X  A  longer  report  of  this  case  is 
given  in  19  Vesey,  p.  352,  under  the 
name  of  Sidney  v.  Shelley ^  but  this 
report  appears  sufficient.---0.  A.  S. 


[  ^207  ] 
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BiDKEY  waste,  with  a  limitation  to  other  trustees  and  their  heirs  during 
MiLLKB,  the  life  of  Sir  Bysshe  Shelley  in  trust  to  preserve  contingent 
remainders  ;  with  remainder  to  the  use  of  Sir  Timothy  Shelley, 
a  defendant,  for  his  life,  without  impeachment  for  waste,  with  a 
limitation  to  the  said  last-mentioned  trustees  and  their  heirs, 
during  his  life,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  Sir  Timothy 
Shelley  in  tail  mail,  with  remainders  over.  And  after  thereby 
devising  certain  other  estates  therein  mentioned,  the  said  testator 
•  John  Shelley  by  said  will  gave  to  the  said  Sir  Bysshe  Shelley  and 
Sir  Timothy  Shelley  and  the  person  or  persons  in  possession  of 
all  or  any  of  the  said  estates  thereby  devised  to  them  respec- 
tively, power  to  grant  such  leases  in  possession,  as  in  the  said 
will  mentioned  for  any  term  of  years,  not  exceeding  thirty-one 
years ;  and  said  testator  by  his  said  will  bequeathed  several 
legacies  therein  mentioned,  and  the  said  testator  thereby  gave 
and  bequeathed  unto  the  said  Sir  Bysshe  Shelley,  his  executors 
and  administrators,  all  and  every  the  arrears  of  rent  due  at  his 
the  said  testator's  decease  from  his  settled  estates,  as  well  as 
those  devised  to  the  said  Sir  Bysshe  Shelley  for  his  life  ;  and  the 
said  testator  thereby  bequeathed  his  silver  plate  to  the  said  Sir 
Bysshe  Shelley  for  his  life,  and  directed  that  the  same  should  be 
enjoyed  by  the  person  and  persons  for  the  time  being  in  posses- 
sion of  said  testator's  mansion  house  called  Field  Place,  and  the 
estates  thereto  annexed.  And  said  testator  appointed  ^aid  Sir 
Bysshe  Shelley  sole  executor  and  residuary  legatee  of  his  said 
will. 
[  208  ]  There  was  no  declaration  of  the  trusts  as  to  the  term  for  99 

years,  either  contained  in  or  referred  to  by  the  will. 

Sir  Bysshe  Shelley  was  also  the  heir  at  law  of  the  testator, 
and  upon  his  death  he  entered  into  the  possession  of  the  estates 
and  received  the  rents  and  profits  thereof  till  his  death.  By^his 
will  duly  executed  dated  November  28,  1806,  he  appointed^the 
plaintiflfs  his  residuary  legatees,  who  filed  the  present  bill  against 
Sir  Timothy  Shelley  and  the  surviving  trustee  of  the  term, 
claiming  to  be  beneficially  entitled  to  the  said  estates  for  the 
remainder  of  the  said  term  of  99  years,  as  personal  estate  of  Sir 
Bysshe  Shelley. 
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The  question  came  on  upon  a  motion  by  the  plaintiffs  for  a      Sidkey 

V, 

receiver.  Miller. 

Sir  Arthur  Piggott  and  Mr.  Blackburne  for  the  plaintiffs 
contended,  that  the  term  being  raised  by  the  will  of  John  Shelley 
without  any  declaration  of  trust  as  to  it,  it  belonged  to  the 
personal  representative,  and  did  not  attend  the  inheritance,  and 
Ihey  cited  Levet  v.  Needham,\  and  a  dictum  of  Lord  Habdwickb's 
in  Brown  v.  Jone8,X  in  which  his  Lordship  is  reported  to  have 
said,  **  It  had  been  determined  that  if  there  is  no  declaration  of 
a  term  in  the  case  of  voluntary  settlements  and  wills,  it  is  a 
resulting  trust,  but  not  in  settlements  for  valuable  consideration." 
Emblyn  v.  Freeman^  was  also  referred  to  as  decided  upon  the 
Game  principle. 

Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  Bell,  and  Mr.  Wingfield 
for  the  devisees  and  other  defendants  *contended,  that  the  rule  [  '209  ] 
could  only  apply  where  the  testator  had  left  property  undisposed 
of,  whereas  here  it  was  majiifest  that  he  had  intended  to  dispose 
of  his  estate  beneficially  to  his  brother  Sir  Bysshe  Shelley  for 
life,  and  afterwards  to  his  brother  Sir  Timothy  Shelley  the 
defendant,  and  had  even  directed  his  plate  to  be  enjoyed  with  the 
estate.  His  intention  in  their  favour  would  be  completely 
disappointed  by  postponing  their  enjoyment  till  the  end  of  99 
years.  There  must  have  been  a  mistake  in  the  dictum  ascribed 
to  Lord  Hardwickb.  The  other  authorities  do  not  apply. 
Davidson  v.  Foley  \\  before  Lord  Thurlow,  was  in  favour  of  the 
defendants. 

The  Lord  Chancellor  in  the  course  of  the  argument  observed, 
that  if  a  precedent  had  been  before  the  attorney  in  drawing  the 
^,  he  would  have  used  the  words  "  and  from  and  after  the 
expiration  or  other  determination  of  the  said  term,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  then,  &c." 
That  the  probability  was  the  trusts  were  for  jointures  for  tenants 
for  life  in  possession,   longer  terms  being  usually  raised  for 

t  2  Vem.  138.  §  Prec.  in  Chan.  641. 

t  1  Atk.  191.  II  2  Br.  0.  C.  203. 
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siDKET  portions  of  younger  children.  The  question  upon  the  whole 
MiLLKB.  ^^^^  ^^^f  whether  the  intention  was  not  suflSciently  declared 
without  the  above  technical  words,  from  the  power  given  of 
making  leases,  as  well  as  from  what  he  had  said  as  to  the  plate. 
Lord  Habdwicee*s  dictum  surprised  him,  but  he  had  some 
manuscript  cases  of  his  Lordship,  and  would  inspect  them. 

AprU  22.  At  the  sitting  of  the  Court  this  day,  the  Lord  Chancellor 
said  he  had  not  been  able  to  find  anything  amongst  his  own 

[  ♦210  ]  manuscript  cases,  but  he  had  been  *favoured  by  Mr.  Eden,  with  a 
manuscript  note  of  Lord  NoRTHiNGTON'st  of  what  Lord  Hard- 
wicKB  said  in  Brown  v.  Jones ;  and  which  the  Lord  Chancellor 
read  to  the  Bar ;  and  afterwards  observed  that  it  principally 
differed  from  the  report  in  Atkyns  in  not  mentioning  wills,  as 
well  as  voluntary  settlements. 

Sir  Arthur  Piggott  in  reply.  *  *  * 

[  211  ]       The  Lord  Chancellor  : 

This  is  certainly  an  important  question  to  be  decided  upon  a 
motion ;  but  as  the  cause  is  to  be  set  down  in  a  few  days,  the 
parties  will  then  have  the  opportunity  of  urging  any  thing 
further.  His  Lordship  then  stated  the  will,  and  the  question 
arising  upon  it,  to  be  in  effect  whether  the  beneficial  freehold 
interests  given  by  the  will  should  be  disturbed  on  account  of  the 
trusts  of  the  term  not  being  specified  or  declared.  He  had 
looked  into  all  the  cases,  and  observed  that  he  must  be  under 

t  The  reporter  has  also  been  the  intent  of  the  party  is  to  be  con- 
favoured  by  the  same  gentleman  sidered,  which  was  plainly  to  settle 
with  the  above  note,  which  is  as  this  estate  for  the  benefit  of  the  issue 
follows:  **As  to  the  term  of  99  of  the  marriage, 
years,  that  is  expressed  to  be  to  such  *'  And  as  to  this  the  assignees  are 
uses  and  trusts  as  are  after  declared ;  in  no  better  condition  than  the  bank- 
and  there  are  none  declared,  and  rupt,  if  he  had  been  plaintiff,  to 
the  question  is,  who  is  to  have  this  have  the  benefit  of  this  term.  This 
interest  undisposed  of.  Court  would  not  have   decreed    to 

**This  in  the  case  of  a  voluntary  him;   for  that  would  have  been  to 

disposition  would  result  to  the  heir  defeat  the  settlement,  and  been  con- 

at  law  of  the  donor,  but  here  the  trary  to  the  words  of  it.    But  it  must 

settlement  being  made  for  a  valuable  attend  the  inheritance  according  to 

consideration  and  by  way  of  contract,  the  subsequent  limitations." 
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the  painful  necessity  of  giving  an  opinion  contrary  to  the  dictum  Sidney 
of  Lord  Habdwiceb  as  reported  by  Atkyns.  But  at  the  end  of  milleb. 
the  manuscript  note  which  had  been  read,  his  Lordship  appears 
to  have  said  he  would  not  defeat  the  settlement,  or  decide  con- 
trary to  the  words  of  it.  By  these  words  it  appeared  that  his 
Lordship  thought  the  intention  of  the  parties  must  be  con- 
sidered. So  I  say.  If  the  case  is  clear  that  the  testator  has 
meant  that  the  parties  under  the  will  shall  not  take  till  the  end 
of  99  years,  it  must  be  so.  But  if  upon  the  whole  of  the  will  the 
testator  intended  that  the  tenants  for  life  should  take  beneficially, 
the  term  of  years  is  then  subject  to  their  estates.  I  think  that 
enough  is  in  the  will  to  shew  that  the  tenant  for  life  and  those 
in  remainder  should  enjoy  the  estates  limited  to  them.  My  mind 
is  satisfied  that  was  the  testator's  intent,  and  that  the  proposition 
that  the  term  is  in  the  personal  representative  cannot  be  sup- 
ported. 


[  •212  ] 


The  cause  this  day  came  on  for  hearing,  and  no  objection     Aj/Hi  27. 
being  urged,  a  decree  was  made,  in  which  was   ^inserted  a 
declaration  that  the  term  of  99  years  formed  no  part  of  the 
personal  estate  of  Sir  Bysshe  Shelley,  but  attended  the  inherit- 
ance according  to  the  will  of  John  Shelley. 


LUSHINGTON    v.    BOLDEEO.  isio. 

(G.  Cooper,  216—220.)  AprU26,  27. 

A  wiU  devising  estates  for  life  without  impeachment  of  waste,  not    Rollt  Court, 
TBToked  by  a  codicil  directing  the  trustees  to  let  until  the  tenant  for  life   Grant,  M.R. 
married,  by  leases  under  which  the  lessees  should  be  impeachable  for        f  216  1 
waste,  and  the  rents  were  to  be  accumulated  and  invested  in  land.    The 
tenant  for  life  remains  entitled  to  the  timber. 

John  Boldebo  by  his  will  duly  executed,  dated  December  81st, 
1785,  devised  to  trustees  his  manors  or  lordships  of  Aspeden 
and  Berkesden,  and  his  capital  mansion-house  of  Aspeden  Hall, 
with  the  appurtenances  and  all  other  his  freehold  messuages, 
tenements  and  lands,  in  Aspeden,  and  at  Luffen  Hall  and 
Cromer,  to  have  and  to  hold  *the  same  unto  the  said  trustees,  [  •siz  ] 
their  executors,   administrators,  and  assigns,  for  and  during, 
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LusHixGTON  and  unto  the  full  end  and  term  of  one  thousand  years,  upon 
BoLDEBo.  trust  as  therein  mentioned;  and  subject  to  the  said  term  of 
one  thousand  years  and  the  trusts  thereof,  he  gave  and  devised 
the  said  manors  or  lordships  hereditaments  and  premises,  unto 
and  to  the  use  of  his  son  Charles  Boldero,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of 
waste,  with  remainder  to  other  trustees,  and  their  heirs,  during 
the  life  of  Charles  Boldero ;  and  after  his  decease,  to  the  use  of 
the  first  and  other  sons  of  the  said  Charles  Boldero  in  tail  male, 
with  the  remainder  to  Henry  Lushington,  during  the  term  of  his 
natural  life,  without  impeachment  of  waste  ;  with  remainder  to 
the  said  trustee  during  his  life ;  and  after  his  decease  to  the  use 
of  the  first  and  other  sons  of  Henry  Lushington  in  tail  male, 
with  remainders  over.  The  said  testator,  John  Boldero,  after- 
wards made  a  codicil  to  his  said  will,  which  codicil  was  duly 
-executed,  and  dated  August  22,  1787 ;  and  he  hereby  ordered 
and  directed  his  first  mentioned  trustees,  with  all  convenient 
8t)eed  after  his  death,  for  such  time,  and  so  long  as  his  son 
Charles  Boldero  should  continue  unmarried,  from  time  to  time 
to  demise,  grant,  lease,  and  to  farm  let  his  capital  messuage  of 
Aspeden  Hall  aforesaid,  with  its  offices,  buildings,  gardens, 
orchards  and  appurtenances  thereto  belonging,  or  therewith  held 
and  enjoyed,  and  his  park,  called  Aspeden  Park,  and  the  lands 
which  should  happen  to  be  in  his  own  occupation  at  the  time  of 
his  death,  situate  in  the  parish  of  Aspeden,  with  the  respective 
appurtenances,  and  together  with  the  household  goods,  furniture, 
pictures  and  prints,  which  should  be  in  the  said  capital  messuage 
or  mansion-house  at  the  time  of  his  death,  at  the  best  and  most 
[  •218  ]  *approved  yearly  rent  and  rents,  that  could  b^  reasonably  had  or 
got  for  the  same,  for  any  term  or  number  of  years  in  possession, 
not  exceeding  the  term  of  twelve  years,  if  his  said  son  Charles 
Boldero  should  so  long  live  and  continue  unmarried;  but  as 
there  be  contained  in  every  such  demise  lease  or  grant,  a  clause 
for  determining  and  putting  an  end  to  all  and  every  such  demise 
or  demises,  grant  or  grants,  lease  or  leases,  and  the  term  or 
terms  of  years  thereby  demised,  immediately  after  the  expiration 
of  six  calendar  months  next  after  the  marriage  of  his  said  son 
Charles  Boldero,  and  so  as  there  also  be  contained  in  every  such 
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demise  and  grant  or  lease,  a  condition  of  re-entry  for  the  non-  Lubhinqtok 

payment  of  the  rent  or  rents  thereby  to  be  reserved,  and  so  as     boldbbo. 

no  clause  be  contained  in  any  sach  demise,  grant  or  lease,  giving 

power  to  any  lessee  or  lessees  to  commit  waste,  or  exempting 

him  her  or  them  from  punishment  for  committing  the  same,  and 

so  as  the  respective  lessee  and  lessees  should  seal  counterparts 

of  the  lease  ;  and  his  will  was  that  the  rents  from  time  to  time 

to  accrue  and  grow  due  in  respect  of  the  said  hereditaments  so 

to  be  demised,  should,  when  and  as  the  same  amounted  to  the 

sum  of  1,0002.,  be  laid  out  in  the  names  or  name  of  the  said 

lessors,  and  the  survivors  and  survivor  of  them,  his  executors  and 

administrators,  in  the  purchase  of  8  per  Cent,  consolidated  Bank 

Amioities,  and  when  and  as  a  convenient  purchase  of  freehold 

or  copyhold  land  of  inheritance  could  be  made,  that  the  lessors 

should  invest  the  said  money  in  the  purchase  of  the  same,  and 

settle  and  convey  the  same  to  the  same  uses,  and  upon  the  same 

trusts  as  were  declared  of  the  lands  and  hereditaments  comprised 

in  the  said  will. 

Charles  Boldero  was  at  the  death  of  the  testator,  *and  still  [  *219  ] 
continued  unmarried,  and  having  become  a  bankrupt,  his 
assignees  caused  all  the  timber  standing  and  growing;  upon  the 
said  park  and  lands  to  be  marked  for  the  purpose  of  felling  and 
cutting  down  the  same  with  the  intent  of  selling  and  disposing 
of  the  same,  as  part  of  the  personal  estate  of  the  said  Charles 
Boldero. 

The  bill  was  filed  by  the  plaintiiBf  as  the  eldest  son  of  Sir  Henry 
Lushington,  being  the  first  tenant  in  tail  in  esse  of  the  said 
devised  estates,  charging  that  the  said  codicil  was  a  revocation 
of  the  said  will,  so  far  as  the  same  gave  Charles  Boldero  an 
estate  for  life  without  impeachment  for  waste,  in  the  said  last- 
mentioned  premises  ;  and  that  neither  he  nor  his  assignees  could 
take  any  benefit  from  the  said  premises,  save  by  the  accumu- 
lation of  the  rents  and  profits  thereof,  and  the  investment  thereof 
in  the  purchase  of  other  estates,  and  praying  relief  accordingly, 
and  also  for  an  injunction  against  cutting  timber. 

Mr.  Leach  and  Mr.  Bell  for  the  plaintiffs  contended,  that 
the  codicil  was  as  to  the  real  estate  therein-mentioned  an  implied 
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LusBiNGTON  revocation  of  the  will ;  the  disposition  of  the  rents,  and  the 
BoLDEBo.    restrictions  as  to  letting  and  as  to  committing  waste  being  in- 
consistent with  the  will  giving  an  estate  for  life  to  Charles 
Boldero  without  impeachment  of  waste. 

Mr.  Hart,  Mr,  Wingfield,  and  Mr.  Heald,  on  the  other  hand, 
contended  that  in  all  cases  of  implied  revocation,  the  intention 
to  revoke  must  be  clear  and  certain.  The  restrictions  in  the 
codicil  are  confined  to  the  possession  of  the  estate  only  whilst 
[•220]  Charles  Boldero  continued  unmarried.  His  interest  *in  the 
timber  growing  on  the  estate  was  not  at  all  affected  by  the 
codicil. 

The  Master  of  thb  Bolls  was  of  the  same  opinion,  and  said 
that  a  revocation  of  a  devise  contained  in  a  will  by  a  subsequent 
codicil,  must  be  either  by  express  words  of  revocation,  or  incon- 
sistency of  devise.  As  to  express  words  of  revocation  in  this 
case,  there  were  none.  Neither  from  the  directions  given  to  the 
trustees  could  it  be  said  that  he  intended  to  revoke  the  will. 
The  trustees  were  only  to  let  the  estate  until  a  particular  event 
happened,  without  impeachment  of  waste.  What  was  there  in 
that  to  take  the  interest  in  the  timber  from  Charles  Boldero  ? 
It  was  not  given  to  the  trustees,  and  who  was  then  to  take  it  but 
Charles  Boldero  ?  If  they  should  make  a  lease  unimpeachable  of 
waste,  there  would  then  indeed  be  two  conflicting  interests  :  not 
that  they  would  do  so,  but  the  testator  had  interposed  to  prevent 
it.  There  was  therefore  nothing  to  revoke  the  gift  to  Charles 
Boldero. 


1815.  GOLDSMID  V.   GOLDSMID. 

-^^y  ^'  (Q.  Cooper,  225—226.) 

eldon,  L.C.  Also  reported  in  19  Vesey,  868.    See  13  R.  R.  221. 
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EAY  ..  EAY.t 

(G.  Cooper,  264-269.)  j^^  H,  14. 

After  a  lapse  of  six  or  seven  years,  equity  will  not  restrain  by  injunc- 
tion  a  creditor  of  an  executor  from  taking  in  execution  the  goods  of  a  ^^^^^^'    • 
testator,  for  the  executor's  own  debt.  [  264  ] 

The  biU  filed  the  15th  April,  1815,  stated,  that  Golding  Ray 
being  indebted  to  the  plaintiff  in  1,000Z.,  gave  him  his  promissory 
note,  bearing  date  the  4th  April,  1808,  for  the  payment  of  that 
sum  with  interest.  Golding  Ray,  by  his  will,  appointed  Mary 
Ray,  his  wife,  and  his  son,  the  defendant  Golding  Ray  the 
younger,  executrix  and  executor  of  his  will.  They  proved  the 
will  on  the  10th  March,  1809,  and  possessed  themselves  of 
sufficient  personal  estate  to  pay  his  debts  and  legacies,  and  also 
took  possession  of  a  leasehold  farm  which  had  been  occupied  by 
the  testator;  and  the  lease  thereof  expiring,  they  procured  a 
renewal  of  the  same  to  be  granted  to  them  in  their  own  names. 
The  widow  afterwards  died,  appointing  her  son  her  executor. 
The  promissory  note  for  1,000Z.  had  never  been  paid.  Johnson, 
one  of  the  defendants,  was  a  creditor  of  the  other  defendant, 
Golding  Ray,  but  not  of  the  testator,  *and  had  seized  the  said  [  •265  ] 
leasehold  premises  in  execution  for  the  said  debt. 

The  defendant  Johnson,  by  his  answer,  stated,  that  he  was  a 
bond-creditor  for  700i.  of  the  defendant  Golding  Ray.  That  the 
renewed  lease  was  always  treated  and  considered  by  Mary  Ray 
and  the  defendant  Golding  Ray  as  their  own  absolute  property. 
That  the  plaintiff  never  having  required  payment  of  the  promis- 
sory note  until  about  the  time  when  the  defendant  caused  the 
said  effects  to  be  taken  in  execution,  he  therefore  submitted  that 
it  ought  now  to  be  presumed  that  the  debt  had  been  given  up. 
The  executors  having  also  been  permitted  to  enjoy  and  deal  with 
the  farm  and  the  stock  and  effects  thereon  as  their  own  absolute 
property,  and  the  defendant  Golding  Ray  having  been  since 
permitted  to  enjoy  the  same,  in  consequence  whereof  defendant 
Johnson  and  divers  other  persons,  believing  the  same  to  be  his 
own  property,  had  been  induced  to  advance  money  to  him ;  he 
further  submitted  that  the  plaintiff  was  not  entitled  to  the 
assistance  of  the  Court  to  defeat  his  the  defendant's  endeavours 

t  Ba  Morgan,  PiUgrem  v.  Pillgrem      45  L.  T.  183. 
(1881)  18  Ch.  D.  93,  50  L.  J.  Ch.  834, 
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Ray        to  recover  what  was  justly  due  to  him  by  means  of  the  said 

Ray.        execution. 

The  plaintiff  having  obtained  an  injunction  to  restrain  the 
sale  of  the  leasehold  property  under  the  execution,  the  defendant 
now  moved  upon  the  coming  in  of  his  answer  to  dissolve  the  said 
injunction. 

Sir  Samuel  Romilly  Q,nd  Mr.  Mathews  in  support  of  the  motion. 
Mr.  Cooke  against  it. 

[  266  ]  In  support  of  the  motion  it  was  contended,  that  this  was  an 

expedient  to  enable  a  debtor,  who  happened  to  be  also  an 
executor,  to  defraud  his  creditors.  First,  this  Court  will  not 
restrain  the  creditors  of  an  executor  from  taking  in  execution 
the  legal  assets  of  the  testator.  Secondly,  if  it  will,  the  Court 
will  not  so  interpose  against  what  may  be  made  assets  in  equity, 
if  the  creditors  or  legatees  choose  to  make  it  so  ;  for  the  lease  is 
not  at  all  events  assets,  because  if  it  prove  a  lease  of  no  value, 
the  creditors  and  legatees  may  reject  it.  Thirdly,  under  all  the 
circumstances,  however,  of  this  case,  the  Court  will  not  inter- 
pose, seven  years  having  elapsed  since  the  debt  was  contracted, 
and  even  all  the  original  testator's  debts  (except  the  plaintiff's) 
and  legacies  appearing  to  have  been  paid.  M*Leod  v.  Drummond  t 
was  referred  to. 

Against  the  motion  it  was  contended,  upon  the  authority  of 
Farr  v.  Newman,  I  first,  that  the  goods  of  a  testator  in  the  hands 
of  his  executor  cannot  be  seized  in  execution  of  a  judgment 
against  the  executor  in  his  own  right ;  secondly,  the  renewed 
lease  was  in  equity  taken  for  the  benefit  of  the  testator's  estate, 
and  applicable  to  the  payment  of  his  debts,  as  in  James  v.  Dean.^ 

JuneU,  The  Vice-Chancellob  having  taken  time  to  consider  the 

case,  this  day  gave  his  judgment : 

[  •267  ]  His  Honour  observed,  that  it  was  a  case  somewhat  *of  novelty, 

and  of  considerable  importance.  It  was  a  question  how  far  a 
creditor  of  a  testator  could,  in  equity,  restrain  a  creditor  of  the 

t  11  R.  E.  41  (17  Ves.  152).  §  8  R.  E.  178  (11  V©8.  383.) 

t  2  E.  E.  479  (4  T.  E.  621). 
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executor  from  Belling  goods  taken  under  an  execution,  which         Rat 

though  not  at  law  the  assets  of  the  testator,  yet  it  is  argued,        baV. 

may  in  equity  become  his  assets.     Now,  though  the  debt  in  this 

case  existed  in  April,  1808,  and  the  testator  appears  to  have 

died  soon  afterwards,  yet  the  present  bill  was  not  filed  till  the 

5th  April,  1815.     It  appears  that  all  the  debts  of  the  testator 

were  paid,  except  the  plaintiff's,  and  also  all  the  legacies  given 

by  the  testator's  will.     As  to  the  principle  upon  which  this  bill 

is  founded,  that  the  goods  of  a  testator  in  the  hands  of  his 

executor  cannot  be  seized  in  execution  for  a  debt  due  from  the 

executor  in  his  own  right,  and  for  which  Farr  v.  Newman  is 

relied  upon,  that  must  not  be  understood  as  an  universal  rule. 

In  that  case  the  creditor  had  notice,  and  knew  the  property  to 

be  the  assets  of  the  testator.     Mr.  Justice  Bulleb  also  differed 

from  the  other  Judges  in  that  case,  and  those  other  Judges  even 

distinguished  and  admitted  that  in  some  cases  it  might  be  done, 

as  where  all  the  debts  were  paid.    In  that  case,  too,  the  lapse  of 

time  was  admitted  by  Lord  Kbnyon  and  Mr.  Justice  Ashhubst  to 

be  extremely  material  to  be  considered.     In  the  case  of  Whale 

V.  Boothy\  Lord  Mansfield  observed,  that  the  testator  had  died 

three    years   before   the    transaction  in  question,   and  if  the 

executors  paid  all  demands  the  assets  belonged  to  them :   no 

demand  was  made  by  the  plaintiff  during  all  that  time ;    and 

long  before  any  demand  was  made,  a  fair  creditor  of  their  own 

sued  out  execution.    That  case  is  recognized  in  Farr  v.  Neivmaji, 

as  to  the  importance  of  time,  although  the  *law  laid  down  in      [  *268  ] 

Whale  V.  Booth  is  somewhat  qualified  in  other  respects.     I  think 

it  also  proper  to  advert  in  this  case  to  an  authority  noticed  by 

the  Judges  in  Farr  v.  Newman,  I  mean  the  case  of  Aylesbury 

V.  Harvey, I  where  a  replevin  was  brought  for  a  silver  cup,  and 

the  defendant  justified  by  a  condemnation  before  the  justices  of 

peace,  and  a  warrant  made  by  them  to  levy  a  fine  of  208.  set  on 

the  plaintiff.    The  plaintiff  replied  that  J.  S.  made  him  executor, 

and  he  had  the  cup  and  yet  has  it  as  executor.     The  point 

adjudged  was,  that  in  that  case  the  goods  of  the  testator  might 

be  taken  for  the  debt  of  the  executor ;  and  the  reporter  states  at 

the  end  of  the  case  that  the  Court  did  not  regard  the  plea,  that 

t  Cited  in  the  note  to  Farr  v.  Newman,  2  B.  B.  at  p.  483.      J  3  Lev.  204. 
B.B. — VOL.  XIV.  S 
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Rat        he  had  it  as  executor  so  long  ago ;   but  they  would  intend  the 

RaV.        property  altered  notwithstanding  the  adhue  hahet,  for  it  would  be 

very  perilous  if  such  pleading  were  allowed.      That  case  is 

mentioned  by  all  the  Judges  in  Farr  v.  Newman  with  perfect 

approbation.      I  have  observed  thus  particularly  upon  these 

authorities,  because  if  the  property  in  the  present  case  had  been 

legal  assets,  the  plaintiff  would  have  had  all  the  difficulty  arising 

from  the  lapse  of  time,  which  is  there  so  much  mentioned. 

Here  it  is  still  greater,  being  between  six  and  seven  years.     The 

plaintiff  had  forborne  to  make  his  claim  when  all  the  other 

debts  were  paid ;    when  the  legacies  were  afterwards  paid ;   and 

when  the  lease  was  renewed  in  the  executor's  own  name.     The 

defendant  swears  he  gave  credit  and  advanced  money  upon  the 

faith  of  its  being  the  executor's  own  property.    All  this  time  the 

plaintiff  lies  by  ;    and  not  until  a  creditor  of  the  executor  starts 

up,  does  the  plaintiff  ever  make  any  claim.     Even  at  law  then  it 

[  ♦269  ]      might  be  said  *to  the  plaintiff,  you  have  induced  the  world  to 

believe  that  it  was  the  executor's  own  property.     Then  upon 

what  principle  of  equity  is  the  Court  to  interfere  with  the  right 

at  law  ?     If  the  plaintiff  had  any  right  to  consider  the  renewed 

lease  as  made  for  the  benefit  of  the  testator's  estate,  is  it  not 

fair  to  say  that  he  has  waived  that  right  at  this  distance  of 

time  ?     The  defendant  has  the  law  on  his  side,  and  at  least  an 

equal  equity  with  the  plaintiff,  arising  from  the  credit  which  he 

has  been  induced  by  the  plaintiff  to  give,  from  being  led  by  the 

plaintiff  to  consider  the  lease  to  be  the  executor's  own  property. 

I  say  he  has  at  least  an  equal  equity ;   and  I  ask  if  he  has  not 

even  a  superior  equity  ?    I  cannot  therefore  see  any  ground  for 

this  Court  interfering  with  those  rights  of  the  defendant,  after  a 

lapse  of  six  or  seven  years.    It  would  be  injurious  to  credit  to  do 

so,  especially  in  the  case  of  trades.     But  the  present  case  has 

also  in  addition  something  of    the  appearance  of    being  an 

endeavour  on  the  part  of  one  relation  to  interpose  to  protect 

another   relation  against  a  creditor's  demands.      I  therefore, 

upon  the  whole,  think  the  injunction  must  be  dissolved,  that  is, 

so  far  as  it  interferes  with  the  sheriff's  proceeding  to  sell,  for 

the  purpose  of  satisfying  the  defendant  Johnson's  debt. 

The  order  was  accordingly  made. 
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MILLER  V.  EATON.f  isis. 

(G.  Cooper,  272—274.)  Juim17. 

Upon  the  constnictioii  of  a  will,  the  gift  of  the  residue  after  a  life  BolU  Court, 

interest  to  the  testator's  next  of  kin ;  held  to  mean  next  of  kin  at  the  Obant,  M.R. 
death  of  the  wife,  and  not  those  living  at  the  testator's  death ;  they        [  272  ] 
having  express  bequests  under  the  will. 

The  qaestion  in  this  case  was,  vehether  upon  the  construction 
of  the  will  and  codicil  of  Francis  Miller,  the  testator  meant  his 
next  of  kin,  living  at  his  death,  to  take  vested  interests  in  the 
residue  subject  to  the  contingencies  therein  mentioned,  and 
which  had  happened ;  or  whether  he  intended  that  his  next  of 
hn,  who  should  be  living  at  the  death  of  the  tenant  for  life  who 
was  entitled  to  the  fund,  were  to  have  such  residue. 

The  said  testator  by  his  will,  dated  March  81st,  1777, 
bequeathed  the  residue  of  his  personal  estate  upon  trust  among 
other  things  to  raise  the  sum  of  2002.,  and  pay  the  same  to  his 
son  John ;  and  he  gave  the  interest  of  the  residue  of  the  said 
personal  estate  to  the  testator's  widow  for  life ;  and  after  her 
decease,  one  moiety  thereof  to  his  eldest  son  Christopher,  and 
the  other  moiety  thereof  to  the  said  John,  his  youngest  son. 

The  testator  afterwards  made  a  codicil,  dated  April  11th,  1778,  [  273  ] 
whereby  he  declared  that  in  case  his  son  Christopher  should  die 
in  the  life-time  of  the  testator'sjwidow,  and  his  son  John  should 
be  then  living,  then  he  directed  that  his  trustee  should  stand 
possessed  of  the  moiety  of  his  personal  estate,  so  by  his  will 
directed  to  be  paid  to  his  sonj  Christopher,  in  trust  for  his  son 
John,  and  to  pay  the  same  to  him  when  he  should  be  entitled  to 
the  moiety  given  him  by  his  will.  And  he  declared  that  in  case 
his  son  Christopher's  wife  should  survive  her  husband,  and  the 
testator's  son  John  should  become  entitled  to  the  whole  of  the 
said  residue,  then  he  directed  that  John  should  pay  to  her  for 
her  life  an  annuity  of  202.  But  in  case  it  should  happen  that 
Chrigtopher  and  John  should  both  die  in  the  life-time  of  the 
testator's  wife,  he  directed  that  after  her  decease,  the  whole  of 
the  residue  of  his  personal  estate,  after  securing  the  annuity  to 
Christopher's  widow,  should  go  to  and  be  divided  between  and 
t  See  Jone$  v.  Colbeck,  6  E.  E.  207  (8  Yee.  38). 
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among  all  and  every  his  the  said  testator's  next  of  kin^  in  eqaal 
shares  and  proportions,  share  and  share  alike. 

The  testator  left  his  widow,  and  Christopher  and  John  his  only 
children,  him  surviving.  Christopher  Miller  died  leaving  the 
plaintiff  his  widow,  and  having  made  a  will  in  her  favour  ;  John 
Miller  afterwards  died,  and  then  the  testator's  widow  also  died. 

The  plaintiflF  as  the  executrix  of  Christopher,  claimed  a  moiety 
of  the  residue  in  right  of  her  said  husband,  as  one  of  the  next 
of  kin  of  the  testator  Francis  Miller  living  at  his  death.  The 
defendants  claimed  under  John  the  whole,  as  being  *the  next  of 
kin  living  at  the  death  of  the  tenant  for  life. 


Sir  Samuel  Romilly^  and  Mr.  Roupel  for  the  plaintiff,  con- 
tended that  the  next  of  kin  living  at  the  time  of  the  testator's 
death  were  entitled.  That  as  it  did  not  appear  either  from  any 
express  words,  or  from  the  context  of  the  will,  or  from  both  taken 
together,  which  description  of  next  of  kin  the  testator  intended 
should  take  the  residue ;  but  as  on  the  contrary  the  bequest  was 
generally  to  his  next  of  kin,  without  being  confined  to  next  of 
kin,  at  any  particular  time,  the  words  could  only  be  understood 
and  taken  in  their  legal  sense  and  acceptation ;  and  according 
to  their  ordinary  construction  must  signify  next  ol  kin  living 
at  the  time  of  the  testator's  death. 

The  Master  of  the  Bolls,  without  hearing  the  counsel  for  the 
other  side,  determined  that  as  the  testator  had  given  by  express 
bequests  to  his  sons  who  were  his  next  of  kin  living  at  his  death, 
that  he  must  therefore  when  he  used  the  terms  "  next  of  kin," 
have  meant  his  next  of  kin  living  at  some  other  time  than  at  his 
decease,  because  he  had  expressly  provided  for  the  persons  who 
were  his  next  of  kin  living  at  the  time  of  his  death. 


1816. 
June  19,  20. 

Jlollt  Court. 


SMITH  V.   CAMPBELL. 

(Q.  Cooper,  275—278.) 
Also  reported  in  19  Yesey,  400.    See  18  B.  B.  224. 
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WITHERBY  V.  DIXON.  ,  ^^J^. 

June  19,20. 
(G.  Cooper,  279—281.)  

Also  reported  in  19  Vesey,  406.    See  13  E.  R.  228.  ^""'  ^'^' 


EDWARDS  V.   M^LEAY.t  i8i5. 

(G.  Cooper,  308—318.     On  appeal,  2  Swanston,  287—289).  July^9. 

Wtere  a  vendor  representing  himself  as  owner  in  fee  simple  subse-    -^"'  Court, 
qnently,  and  before  completion  of  the  contract,  receives  information    ^^'^^'^»  bIL,&, 
which  makes  such  representation  inaccurate,  but  yet  allows  the  pur-         [  308  ] 
chaser  to  complete  in  ignorance  of  this  information,  such  non- disclosure     On  Appeal, 
amounts  to  fraudulent  concealment,  and  the  sale  may  be  set  aside  in          \%\%, 
equity  even  after  completion,  although  the  vendor  reasonably  believed  J^^ly  ^  jq  ^ 
that  the  title  would  never  be  impeached.  

[Note, — Lord  St.  Leonards,  in  his  Treatise  on  the  Law  of  Property,  ^^on»  •^• 
describes  this  case  as  imperfectly  reported  in  Cooper,  and  says  that 
the  rule  does  not  require  any  representation,  and  that  the  seller  is 
responsible  if  he  knows  a  material  fact  and  does  not  divulge  it.  Lord 
Campbell,  however,  in  Gibson  v.  D'Esie^  in  the  House  of  Lords  (Printed 
Caaes,  D.P.,  1848),  referring  to  this  report,  said  there  was  no  case  of 
higher  authority  to  be  found  in  our  law  books. — 0.  A.  S.] 

In  May,  1811,  the  defendants  representing  themselves  to  be 
seised  or  entitled  in  fee-simple,  or  to  have  full  power  and 
authority  to  dispose  of  the  fee-simple  and  inheritance  of  a 
messuage,  stables,  coach-house,  lands,  and  hereditaments,  at 
Clapham,  contracted  to  sell  the  same  to  the  plaintiff  for  5,890Z. ; 
and  by  indentures  of  the  24th  and  25th  May,  1811,  the  same 
were  conveyed  to  him.  The  plaintijBf  afterwards  laid  out  a 
considerable  sum  of  money  in  repairs  upon  the  house  and 
premises.  Soon  after  the  completion  of  the  purchase,  he 
discovered  that  part  of  the  fore-court,  and  of  the  driving- way  or 
road  leading  up  to  the  house ;  together  with  the  whole  of  the 
ground  upon  which  the  coach-house  and  stables  stood,  had  been 
formerly  part  of  Clapham  Common ;  and  were  in  1781,  enclosed 
and  taken  from  the  common.  The  bill  charged  that  the  defend- 
ants were  aware  of  the  above  circumstance,  and  not  having 
disclosed  the  same  to  the  plaintiff,  were  guilty  of  a  gross  fraud 
and  imposition  upon  him,  and  that  the  plaintiff  could  not 
have  discovered  it  from  the  abstract ;    and  the  bill  therefore 

t  HaH  V.  Swaine{\%11)  7  Ch. D.  42  ;  Mostyn  v.  West  Mostyn  Coal  and  Iron 
47  L.  J.  Ch.  5;  37  L.  T.  N.  S.  376.      Co.  Lim.  (1876)  1  0.  P.  D.  145. 
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Edwaeds     prayed  that  the  contract  might  be  declared  void ;  and  that  the 

m^Leat.  defendants  might  be  compelled  to  repay  to  the  plaintiff  his 
purchase-money,  and  what  he  had  laid  out  on  the  premises  with 
interest. 

It  appeared  in  evidence  for  the  plaintiff,  that  the  first  enclosure 
of  part  of  the  common  was  in  or  about  1781,  by  Thornton,  the 
then  proprietor  of  the  house.    In  1808  Thornton  sold  to  the 

[  'SOQ  ]  defendants.  By  their  *answer  they  asserted,  that  it  was  since  the 
filing  of  the  bill  that  they,  for  the  first  time,  had  heard  that  the 
ground  on  which  the  coach-house  and  stables  stand,  did  formerly 
constitute  part  of  the  conmion.  But  they  admitted  that  at  the 
time  of  making  the  agreement  with  the  plaintiff,  that  they  had 
heard  it  rumoured  in  the  parish  of  Clapham,  that  the  piece  of 
ground  on  which  four  houses,  being  no  part  of  the  said  messuage 
and  hereditaments  sold  to  the  plaintiff,  were  built,  had  been  part 
of  the  said  common. 

It  appeared  that  the  ground  upon  which  the  four  houses  stood, 
was  adjoining  to  that  part  of  the  premises  bought  by  the  plaintiff, 
which  had  formerly  been  part  of  the  common.  When  the 
defendants  purchased,  the  whole  was  lying  together  in  one  plot ; 
but  they  divided  off  the  piece  on  which  the  four  houses  were 
built,  selling  the  rest  only  to  the  plaintiff. 

By  the  evidence  of  a  witness  of  the  name  of  Copeland,  it 
appeared  that  in  May  and  June,  1811,  there  were  three  vestry- 
meetings  held  at  Clapham,  that  he  was  present,  and  that  the 
meetings  were  for  the  purpose  of  entering  into  consideration 
respecting  a  claim  made  by  the  parish  to  the  piece  of  waste  or 
common  on  which  the  said  four  houses  stood,  and  to  the  piece  of 
waste  or  common  on  which  the  stable  and  coach-house  stood ; 
and  that  he  attended  at  the  desire  of  Malcolm  and  the  defendant 
Prescott,  to  let  them  know  what  passed  at  the  said  meetings,  and 
that  he  learned  that  part  of  the  driving  way,  and  that  the  stable- 
yard,  and  ground,  on  which  the  coach-house  and  stables  were 
built,  had  been  originally  enclosed  from  Clapham  Common.  He 
communicated  to  Malcolm  and  Prescott  the  claim  of  the  parish 

[  •310  ]  to  the  said  *land,  and  that  the  parishioners  intended  to  per- 
ambulate the  boundaries  of  the  parish  to  ascertain  and  discover 
trespasses  committed  on  the  said  common  by  the  said  erections 
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and  enclosure,  and  by  other  enclosures.  Malcolm  and  Prescott  Edwabds 
in  reply,  told  the  witness  that  the  ground  forming  the  stable-yard,  m'Leat. 
part  of  the  drive  or  carriage-way,  and  on  which  the  coach-house 
and  stables,  and  the  four  houses  are  erected,  and  a  field  enclosed 
by  a  brick  wall  to  a  house  in  the  occupation  of  Mr.  Franks,  was 
once  part  of  the  said  common ;  but  that  the  same  had  been 
enclosed  so  many  years,  the  parish  could  do  nothing  with  it,  and 
that  the  same  was  as  good  a  freehold  as  the  other  parts  of  the 
estate.  The  witness  stated  that  he  was  present  on  Holy  Thurs- 
day, 1811,  when  the  boundaries  of  the  parish  were  perambulated, 
and  that  the  perambulators  crossed  or  passed  over,  and  on  the 
outside  of  the  coach-house,  and  stables  and  stable-yard,  and 
part  of  the  fore-court  of  the  premises ;  in  a  few  days  afterwards 
he  informed  the  defendant  Prescott  what  the  perambulators  had 
done,  who  told  him  that  they  had  done  wrong  by  going  over  the 
mils,  and  going  through  the  stable-yard,  and  part  of  the  front- 
conrt  of  the  premises. 

On  the  part  of  the  defendants  a  witness  of  the  name  of 
Willshire,  stated  that  in  1811,  he  had  a  conversation  with  the 
plaintifTs  father,  who  said  that  it  was  very  much  to  be  lamented 
that  the  defendants  had  erected  the  four  houses,  as  they  had 
certainly  injured  the  house  which  he  had  bought  for  and  on  the 
part  of  the  plaintiff ;  and  also  that  he  understood  the  same  had 
given  great  umbrage  to  the  people  of  Clapham,  who  said  they 
were  built  on  the  waste.  The  witness  was  at  the  time  of  the 
conversation  *employed  as  a  surveyor  by  the  plaintiff,  to  prepare  [  *3ii  ] 
plans  of  the  said  messuage  and  lands  to  be  inserted  in  the 
plaintiff's  deed  of  conveyance. 

The  case  was  argued  by  Mr.  Leach,  and  Mr.  Spranger  for 
the  plaintiff,  and  by  Mr.  Hart  and  Mr.  ShadweU  for  the  defendants. 
It  had  stood  a  considerable  time  for  judgment,  and  on  the  above 
day,  the  Mastbb  of  the  Bolls  gave  a  written  judgment  as  follows : 

This  is  a  bUl  of  rather  an  unusual  description.  It  is  brought 
by  the  purchaser  of  an  estate,  who  has  had  a  conveyance  made 
to  him,  for  the  purpose  of  setting  aside  the  sale,  and  getting 
back  his  purchase-money,  on  the  ground  of  an  alleged  misrepre- 
sentation with  regard  to  the  title  to  a  part  of  such  estate. 
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Edwards  It  cannot  ceitainly  be  contended  that  by  the  law  of  this 
M*Leat.  country,  the  insufficiency  of  a  title,  even  when  producing  actual 
eviction,  necessarily  furnishes  a  ground  for  claiming  restitution 
of  the  purchase-money.  By  the  civil  law  it  was  otherwise.  By 
our  law  a  vendor  is,  in  general,  liable  only  to  the  extent  of  his 
covenants.  But  it  has  never  been  laid  down,  that  on  the  subject 
of  title,  there  can  be  no  such  misrepresentation  as  will  give  the 
purchaser  a  right  to  claim  a  relief  to  which  the  covenants  do  not 
extend.  In  the  case  of  Urmstony.  Pate,\  there  was  no  ingredient 
of  fraud.  Both  parties  misapprehended  the  law.  The  vendor 
had  no  knowledge  of  any  fact  which  he  withheld  from  the 
purchaser.  In  the  case  of  Bree  v.  Holbech^l  it  did  not  at  all 
appear  that  the  party  knew  that  the  mortgage  which  he  assigned 
[  ♦312  ]  ♦was  a  forgery.  Lord  Mansfield  says,  "  if  he  had  discovered 
the  forgery,  and  had  then  got  rid  of  the  deed  as  a  true  security, 
the  case  would  have  been  very  different."  And  the  plaintiff  had 
leave  to  amend  his  replication,  in  case  upon  inquiry,  the  facts 
would  support  a  charge  of  fraud. 

Whether  it  would  be  a  fraud  to  offer  as  good  a  title  which  the 
vendor  knows  to  be  defective  in  point  of  law,  it  is  not  necessary 
to  determine.  But  if  he  knows  and  conceals  a  fact  material  to 
the  validity  of  the  title,  I  am  not  aware  of  any  principle  on 
which  relief  can  be  refused  to  the  purchaser.  What  then  is  the 
case  made  by  this  plaintiff  ?  He  states  that  the  vendors  repre- 
sented themselves  to  be  seized  or  entitled  in  fee-simple,  or  to 
have  full  power  and  authority  to  dispose  of  the  fee- simple  and 
inheritance  of  the  whole  and  every  part  of  the  premises  offered 
to  him  for  sale  without  exception  as  to  any  part  whatsoever 
thereof ;  whereas,  in  truth,  there  was  a  considerable  part  of  those 
premises  to  which  the  vendors  had  no  title,  or  at  least  no  other 
title  than  was  derived  from  a  possession,  from  about  the  year 
1781,  of  what  had  been  a  portion  of  the  waste  or  common  of  the 
manor  of  Glapham.  He  asserts  that  the  vendors  knew  that  the 
part  in  question  was  an  enclosure  from  the  common — that  they 
did  not  disclose  the  fact  to  him,  and  that  he  could  not  discover  it 
from  the  abstract.  He  also  asserts  that  this  part  of  the  purchased 
premises  is  material  to  the  convenient  enjoyment  of  the  rest. 

t  No  reference  in  the  original  report.— 0.  A.  S.         }  Dougl.  £ep.  630. 
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The  defendants  admit  that  they  did  make  such  representa-     Edwards 
tion  as  is  stated,  with  respect  to  the  whole  of  the  premises — they      m»lkat. 
say  they  do  not  believe  that  any  of  those  premises  ever  did 
compose  part  of  the  common ;  *but  supposing  the  fact  to  be      [  •sis  ] 
otherwise,  they  deny  that  such  fact  was  within  their  knowledge. 
They  admit  that  no  such  fact  appeared  on  the  abstract,  and  they 
also  admit  the  part  in  dispute  to  be  material  to  the  convenient 
enjoyment  of  the  rest  of  the  premises  sold. 

The  points  then  on  which  the  parties  are  at  issue,  are  only 
these  two.  Was  this  at  any  time  a  part  of  the  common  ?  Was 
it  known  by  the  defendants  so  to  have  been  ?  I  say  these  are 
the  only  two  points,  because  I  do  not  find  it  asserted  in  the 
answer,  that,  supposing  the  ground  in  question  to  have  been 
really  taken  from  the  common,  the  defendants  have  acquired,  or 
have  any  means  of  making,  a  good  title  to  it. 

As  to  the  first,  I  think  it  very  fully  proved,  that  down  to  about 
the  year  1781,  this  piece  of  ground  made  a  part  of  the  common. 
Whether  a  little  sooner  or  a  little  later  is  not  very  material ;  but 
it  seems  sufficiently  ascertained,  that  it  was  in  that  year  that 
Mr.  Thornton,  the  then  owner  of  the  house  bought  by  the  plain- 
tiff, for  the  first  time  separated  this  spot  from  the  rest  of  the 
common.  According  to  the  usual  progress  of  an  encroachment 
it  was  first  inclosed  with  a  slight  fence  or  low  paling,  a  passage 
across  it  being  left  open ;  the  fence  or  paling  was  afterwards 
raised;  and  finally  the  whole  encroachment  was  surrounded 
with  a  brick  wall.  On  the  other  side  it  is  not  attempted  to  be 
shewn,  that,  prior  to  the  year  1781,  this  ground  was  in  any  way 
appurtenant  to  the  adjoining  house,  or  had  been  in  the  exclu- 
sive occupation  of  any  person  whatever. 

Then  as  to  the  second  point  there  is  a  considerable  body  of  [  3i^  ] 
evidence,  partly  direct  and  partly  circumstantial,  tending  to 
shew  that  Mr.  Frescott,  one  of  the  vendors,  and  who  acted  for 
the  rest,  must  have  known  that  this  had  been  common,  and  had 
at  different  times  been  claimed  by  the  parish  as  such.  It 
appears  that  he  was  an  inhabitant  of  the  parish  from  the  year 
1787 ;  that  there  was  a  parochial  committee  established  in  1796 
for  the  purpose  of  watching  and  guarding  against  encroachments 
on  the  common ;  that  Mr.  Frescott  was  an  active  member  of 
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Edwabds  Buch  committee,  and  usually  attended  their  meetings;  that  in 
M'Leat.  t^6  I^ook  kept  of  the  proceedings  of  such  committee,  he  is 
marked  as  present  on  the  1st  June,  1801,  on  which  day  the 
following  resolution  is  entered: — "Resolved,  That  it  is  the 
opinion  of  this  committee,  that  the  part  of  the  common  taken  in 
by  Mr.  Thornton,  from  the  house  occupied  by  Mr.  Collick  to 
Acre  Lane,  be  continued  to  the  purchaser  of  his  estate  on  his 
making  application  to  the  vestry  for  the  same  after  the  sale,  on 
signing  the  book  as  an  acknowledgment,  and  paying  a  shilling  a 
year  to  the  parish ;  the  lord  of  the  manor  also  signing  his 
assent."  It  is  stated,  that  Mr.  Prescott  must  have  been  at  the 
meeting  on  that  day ;  otherwise  his  name  would  not  have  been 
entered.  But  whether  he  was  actually  present  when  this  resolu- 
tion passed,  nobody  can  at  this  distance  of  time  distinctly 
recollect.  It  appears  by  the  plan,  and  by  the  evidence,  that  the 
ground  in  question  in  this  cause  answers  the  description  of  that 
mentioned  in  the  resolution  as  lying  between  the  house  then 
occupied  by  Mr.  Collick  (now  by  Mr.  Franks)  and  Acre  Lane. 
It  further  appears,  that  before  the  agreement  with  the  plaintiff, 
some  persons  to  whom  the  defendants  had  leased  or  sold  that 
L*315]  part  of  the  ground,  inclosed  *from  the  common,  which  lay 
nearest  to  the  comer  of  Acre  Lane,  had  begun  to  erect  four 
houses  thereon;  that  complaints  had  been  addressed  to  Mr. 
Prescott  by  different  persons  on  the  subject  of  these  erections,  as 
being  made  on  part  of  the  common ;  and  the  defendants  them- 
selves admit  in  their  answer,  that  they  had  heard  it  rumoured 
in  the  parish  that  the  piece  of  ground  on  which  the  four  houses 
were  built  had  been  part  of  the  common.  If  I  rightly  under- 
stand the  evidence,  it  was  by  the  defendants  that  the  ground  on 
which  the  four  houses  were  built  was  first  separated  from  the 
rest  of  the  ground  taken  in  from  the  common. 

It  is  further  proved  by  a  Mr.  Copeland,  that  he  was  employed 
by  Mr.  Prescott  and  a  Mr.  Malcolm,  another  of  the  vendors  (who 
is  since  dead)  to  attend  some  vestry  meetings  held  in  May  and 
June,  1811,  relative  to  this  encroachment,  in  order  that  he  might 
communicate  to  them  (Prescott  and  Malcolm)  what  should  pass 
at  those  meetings  ;  and  that  he  accordingly  informed  them  that 
the  parishioners  claimed  all  the  ground  in  question  as  being 
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taken  from  the  common,  and  that  they  intended  to  perambulate  Edwabds 
the  boundaries  of  the  parish  to  ascertain  what  trespasses  had  h'Leay. 
been  committed  on  the  common.  He  says,  that  on  his  making 
this  communication,  Malcobn  and  Prescott  told  him  that  all  this 
groand  had  once  been  part  of  the  common,  but  that  the  same 
had  been  inclosed  so  many  years,  the  parish  could  do  nothing 
with  it.  It  appears  that  the  parishioners  did,  on  the  23rd  May, 
1811,  make  their  perambulation,  and  that  Mr.  Prescott  enquired 
and  was  informed  as  to  the  course  taken  by  the  perambulators, 
which  was  such  as  to  include  the  whole  of  the  ground  in  ques- 
tion in  what  they  claimed  as  common  belonging  to  the  parish. 
What  *is  the  result  of  all  this  evidence  ?  not  indeed  that  Mr.  [  *316  ] 
Prescott  knew,  of  his  own  knowledge,  that  this  had  been  part  of 
the  common,  or  that  he  had,  with  his  own  eyes,  seen  the  en- 
croachment made,  but  that  he  had  so  much  information  on  the 
subject  as  made  it  altogether  improper  and  unfair  to  represent 
to  a  purchaser,  as  it  is  admitted  he  and  the  other  vendors  did, 
that  they  were  seized  or  entitled  in  fee-simple,  or  had  full  power 
and  authority  to  dispose  of  the  fee-simple  and  inheritance  of  the 
whole  and  every  part  without  exception  of  the  premises  which 
they  offered  to  the  plaintiff  for  sale.  Be  it  that  he  entertained 
the  opinion,  which  he  and  Mr.  Malcolm  expressed  to  Mr.  Cope- 
land,  that  after  such  a  length  of  time  the  parish  could  not 
support  the  claim  which  they  were  then  making;  did  he  or 
could  he  believe,  that  he  and  the  other  vendors  had  the  same 
good  and  unexceptionable  title  to  this  spot,  as  against  all  the 
world,  that  they  appeared  to  have  had  in  the  ancient  part  of  the 
estate  ?  And  supposing  some  of  the  information  to  have  been 
acquired,  as  perhaps  it  was  after  the  representation  had  been 
made,  was  it  fair  to  allow  the  purchaser  to  proceed  to  complete 
his  contract  on  the  faith  of  a  representation,  which  the  vendors 
at  the  time  of  such  completion  knew  to  be  substantially  untrue  ? 
The  suppressed  facts,  if  disclosed,  would  at  all  events  have  in- 
fluenced the  price,  even  supposing  the  purchaser  might  have 
been  willing  to  run  a  risk  with  regard  to  the  title.  It  was  con- 
tended at  the  Bar  that  the  plaintiff's  father,  who  acted  as  his 
agent  in  the  purchase,  had  notice,  though  not  from  the  defen- 
dants, that  this  ground  had  been  a  part  of  the  common.     This 


268  1815.     CH.     G.  COOPER,  316—318.  [r.r- 

Edwabds  is  grounded  on  a  passage  in  the  evidence  of  a  Mr.  Willshire,  who 
M'Leat.  ^^y^  ^^^^  some  time  in  or  about  the  month  of  June,  1811, 
Thomas  Edwards,  the  father  of  the  plaintiff,  in  conversation 
[  •SI?  ]  with  the  *deponent,  said,  that  it  "  was  very  much  to  be  lamented 
that  the  defendants  had  erected  the  four  houses  at  the  corner  of 
Acre  Lane,  as  they  had  certainly  injured  the  house  he  had 
bought ;  and  also  that  he  understood  the  same  had  given  great 
umbrage  to  the  people  of  Clapham,  who  said  they  were  built  on 
the  waste."  This,  it  is  to  be  observed,  relates  entirely  to  the 
ground  on  which  the  four  houses  were  built.  It  is  a  little  extra- 
ordinary that  the  defendants,  who  contend,  that  the  rumour 
which  they  admit  they  had  heard  about  this  part  of  the  ground 
being  taken  from  the  waste,  excited  in  their  minds  no  suspicion 
that  the  ground  included  in  the  plaintiffs  purchase  had  ever 
made  part  of  such  waste,  should  yet  insist  that  the  very  same 
degree  of  information  possessed  by  the  plaintiffs  father,  was  to 
him  full  notice  of  a  fact  which  they  were  unable  to  infer  from 
such  information.  But  it  is  still  more  extraordinary,  when  we 
consider  the  very  different  degrees  of  knowledge  which  the  two 
parties  possessed  on  the  subject.  The  defendants,  when  they 
made  their  purchase,  found  the  whole  of  the  ground  which  is  now 
proved  to  have  been  taken  from  the  common,  lying  together  in 
one  plot.  They  divided  oflf  the  piece  on  which  the  four  houses 
were  built.  When  they  therefore  heard  it  asserted  that  this  piece 
had  been  taken  from  the  common,  they  might  reasonably  enough 
doubt,  whether  the  whole  was  not  in  the  same  predicament. 

But  a  stranger,  who  never  had  seen  the  ground  but  in  this 
divided  state  (which  as  far  as  appears  was  Mr.  Edwards's  case) 
would  have  no  reason  to  suspect  that  what  was  asserted  with 
respect  to  one  division  must  equally  apply  to  another,  from  which 
it  was  apparently  altogether  distinct.  Mr.  Willshire  admits  he  did 
[  '318  ]  not  tell  Mr.  Edwards  that  this  was  a  division  *recently  made,  or 
give  him  any  information  from  which  he  could  collect  that  the 
assertion,  if  true  as  to  one  part,  must  equally  apply  to  the  whole. 

The  only  other  objection  which  the  defendants  make  to  the 
relief  sought  by  the  bill  is  that  the  plaintiff  is  premature  in  his 
application,  inasmuch  as  he  has  not  yet  been  evicted,  and  may 
perhaps  never  be  evicted.    But  I  apprehend  that  a  court  of 
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equity  has  quite  ground  enough  to  act  upon,  and  that  it  ought  Bdwabds 
now  to  relieve  the  plaintiff  from  the  consequences  of  the  fraud  M'Lbay. 
practised  upon  him.  It  may  be  true  that  the  commoners  are 
barred  by  having  acquiesced  for  more  than  twenty  years  in  the 
inclosure.  But  the  lord  will  not  be  conclusively  barred  till  sixty 
years  shall  have  elapsed.  I  have  already  observed  that  the 
defendants  do  not  pretend  that  there  is  any  circumstance  from 
which  a  title  in  them  can  be  inferred,  supposing  the  fact  esta- 
blished that  this  made  part  of  the  common.  Though  the  lord 
may  never  assert  his  right,  is  the  plaintiff  to  be  compelled  to 
remain  for  twenty-five  years  longer  in  a  state  of  uncertainty 
whether  on  any  day  during  that  period  he  may  not  have  the 
convenience  of  his  habitation  entirely  destroyed  ?  I  apprehend 
the  Court  is  bound  to  relieve  him  from  that  state  of  hazard  into 
which  the  misrepresentation  of  the  defendants  has  brought  him. 
There  must  therefore  be  a  decree  for  setting  aside  the  sale,  and 
repaying  the  purchase-money  with  costs.  The  defendants  must 
likewise  pay  to  the  plaintiff  all  the  expenses  he  has  been  put  to, 
relative  to  the  sale ;  and  he  must  have  an  allowance  for  any  money 
he  laid  out  in  repairs  during  the  time  he  was  in  possession. 


From  this  decree  the  defendant  appealed.    A  short  report  of 
such  appeal  is  given  in  2  Swanston,  287. 

Lord  Eldon,  L.C.  (after  argument,  not  reported),  approved  of        i^^^- 
the  judgment  of  the  Mastbb  of  the  Bolls,  and  said :  JL  ' 

The  case  resolves  itself  into  this  question,  whether  the  repre-  289^ 
sentation  made  to  the  plaintiff  was  not,  in  the  sense  in  which  we 
use  the  term,  fraudulent?  I  am  not  apprised  of  any  such 
decision,  but  I  agree  with  the  Master  of  the  Bolls,  that  if  one 
party  makes  a  representation  which  he  knows  to  be  false,  but  the 
falsehood  of  which  the  other  party  had  no  means  of  knowing, 
this  Court  will  rescind  the  contract.  In  principle,  therefore,  the 
decree  is  right. 

[Note. — ^The  decree  directed  an  account  of  all  costs,  charges 
and  expenses  which  the  plaintiff  had  been  properly  put  to  in 
consequence  of,  or  which  had  been  incident  to,  the  purchase  of 
the  said  premises  and  the  conveyance  thereof  to  the  plaintiff.] 
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1812-  BUSK  V.  BELL. 

^m^-  (16  East.  3-6.) 

[  3  ]  A  licenoe  to  trade  to  an  enemy's  country,  granted  to  one  set  of  Britifih 

merchants,  cannot  be  used  to  corer  a  trading  by  other  British  mer- 
chants, without  connecting  them  together;  as  by  shewing  that  the 
licensees  were  agents  at  the  time  for  the  others. 

Tms  was  an  action  upon  a  policy  of  insurance  on  goods  by  the 
ship  Christiana^  at  and  from  St.  Petersburg  to  London ;  in  which 
the  loss  was  averred  to  be  by  capture :  and  at  the  trial  before 
Lord  EUenborough,  Ch.  J.,  at  Guildhall,  the  principal  conten- 
tion was  upon  the  fact,  whether  the  loss  was  by  hostile  capture 
or  by  collusion ;  which  fact  his  Lordship  left  to  the  jury,  who 
found  a  verdict  for  the  plaintiff.  But  a  question  of  law  arose  at 
the  trial,  which  it  was  reserved  to  the  defendant's  counsel  to 
move,  upon  the  application  of  the  trading  licence,  covering  the 
adventure,  to  the  persons  in  whom  the  interest  in  the  goods 
[  *4  ]  *was  averred  in  the  declaration  and  proved  to  be,  who  were 
Dawson,  Burrell,  and  Gascoigne,  British  merchants  residing  at 
Wakefield  in  Yorkshire.  The  licence  issued  by  one  of  the 
Secretaries  of  State,  in  pursuance  of  his  Majesty's  order  in 
council,  under  the  authority  given  by  the  statutes  43  Geo.  III. 
c.  153,  t  s.  16,  and  48  Geo.  III.  c.  126,  t  s.  2,  was  granted  to 
Messrs.  Bobinson,  Glarkson,  &  Co.,  of  London,  merchants ;  per- 
mitting them  to  load  and  export,  on  board  the  vessel  Christiana, 
Schimmels,  master,  to  any  port  in  the  Baltic,  a  cargo  of  British 
manufacturers,  &c.  and  to  import  from  thence  a  cargo  of  grain, 
if  importable,  &c.,  and  such  goods  as  are  permitted  by  law  to  be 
imported,  &c.  provided  that  the  name  of  the  vessel,  her  tonnage, 
and  time  of  her  clearance  from  her  port,  should  be  indorsed  on 
the  licence ;  (all  which,  with  other  stipulations,  were  regularly 
complied  with  in  this  case:)  and  a  Ucence  was  necessary  to 
legalize  the  voyage,  inasmuch  as  Bussia  was  at  war  with  this 
t  Eep.  6  Geo.  IV.  c.  105.         J  Eep.  Stat.  Law  Bev.  Act,  1872  (No.  2). 
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country  at  the    period   of   the  adventure  and    assurance   in       Bubk 

V, 

Ball. 


Carr,  in  moving  in  the  last  Term  to  enter  a  nonsuit,  or  for 
a  new  trial,  stated  two  objections  to  the  plaintiff's  right  to  recover 
under  this  licence ;  first,  that  there  was  no  connection  in  fact 
proved  by  agency  or  otherwise  between  the  grantees  of  the 
b'cence  and  the  persons  in  whom  the  interest  in  the  goods 
insured  by  the  policy  was  averred  to  be.  But  secondly,  if  there 
were  any  connection  between  them,  yet  that  the  licence  being 
specifically  granted  to  Bobinson,  Glarkson,  &  Co.,  and  not  extend- 
ing to  others,  or  to  other  British  merchants,  as  is  commonly 
provided  for  in  such  licences,  could  not  be  used  to  protect  any 
other  property  than  their  own.  These  licences,  he  said,  were  to 
be  construed,  like  grants  of  the  King,  most  strictly;  and  the 
very  absence  in  the  particular  *case  of  the  common  words  of  C  *°  ] 
addition  and  extension  shewed  that  the  Government  intended  to 
confide  personally  in  the  individuals  named  to  import  as  well 
as  export  goods  in  this  adventure ;  which  personal  privilege  they 
could  not  communicate  to  others.  A  rule  nm  having  been  then 
granted, 

Barrow  and  Peake  now  shewed  cause,  contending  that  it 
was  the  particular  cargo  and  adventure  which  was  intended  to  be 
licensed,  and  not  the  identical  persons  named ;  the  persons  to 
whom  the  licence  was  transferred  being  also  British  merchants, 
and  the  national  character  of  the  adventure  therefore  remaining 
unaltered.  In  Feize  v.  ThompsoUf^  and  Feize  v.  Waters j\  a 
special  property  in  the  cargo  was  held  sufficient  for  the  grantee 
of  the  licence  to  cover  the  adventure. 

(Batlet,  J. :  Had  you  any  evidence  in  this  case  to  shew  that 
Bobinson,  Glarkson,  k  Co.  were  the  agents  of  Dawson  at  the 
time  when  the  former  took  out  the  licence  ?) 

They  were  so  in  fact ;  Robinson  &  Co.  chartered  the  ship,  and 
shipped  the  homeward-bound  cargo  for  Dawson  &  Co. 

t  1  Taunt.  121.  }  2  Taunt.  248. 
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Busk        Lord  Ellenbobouoh,  Ch.  J. : 

Bell.  There  was  no  evidence  of  agency  given  at  the  trial ;  but  the 

plaintiff  may  mend  his  case  at  a  subsequent  trial.  At  present 
the  rule  must  be  made  absolute  for  a  new  trial ;  for  I  cannot  say 
that  a  licence  to  import  a  cargo  given  to  one  set  of  persons  will 
warrant  an  importation  by  another  set  of  persons,  unless  the 
latter  can  connect  themselves  with  the  parties  licensed.! 

Per  Curiam  : 

Rtde  absolute  for  a  new  trial  on  payment  of  costs. 


1812.       TAKBOEOUGH    and    Others  v.   The  Governor  and 
•^^-  Company  op  the  BANK  OF  ENGLAND.} 

r  g  J  (16  East,  6—12.) 

Trover  lies  against  a  corporation;  and  if  it  be  essential  to  their 
oonyersion  of  the  property  (t.e.  in  this  instance  the  detainer  of  Bank  notes 
by  the  Oovemor  and  Company  of  the  Bank  of  England),  that  they 
should  have  authorized  it  under  their  seal,  such  authority  will  be  pre- 
sumed after  verdict:  but  it  does  not  seem  necessary  that  the  act  of 
detention,  done  by  their  servants  within  the  scope  of  their  employment, 
should  be  authorized  under  their  seal. 

The  plaintiffs  declared  in  trover  against  the  corporation  of  the 
Governor  and  Company  of  the  Bank  of  England,  for  three 
promissory  notes  of  the  Bank  of  England,  payable  on  demand, 
each  for  lOOZ.,  describing  them  by  their  dates  and  numbers ;  to 
which  the  defendants  pleaded  the  general  issue :  and  after  a 
verdict  for  the  plaintiffs  before  Lord  EUenborough,  Gh.  J.,  at 
Guildhall,  it  was  moved  in  the  last  Term  to  arrest  the  judgment, 
on  the  ground  that  the  action  of  trover,  which  was  founded  in 
tort,  did  not  lie  against  a  corporation :  but  it  was  at  the  same 
time  explained  by  Bosanquet,  who  made  the  motion,  that  the 

t  See  Klingender  y.  Bond,  13  B.  B.  for  a  malicious  prosecution.      Ed- 

292  (14  East,  484).  wards  v.  Midland  By.  Co.  (1880)  6 

t  Cited  and  applied  by  Fey,  J.  in  Q.  B.  D.  287,  289;  60  L.  J.  Q.  B. 

an  action  against  a  railway  company  28 1 .—  B.  C. 
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objection  did  not  originate  with  the  Bank,  who  merely  lent  their      yabbo- 

names  upon  this  occasion  to  protect  the  true  owner  of  the  notes,  ^. 

Mr.  Sidney  of  Fumivarslnn,  who  had  been  robbed  of  them  on    '^^  ^^^^ 
•^  ^  OF  England. 

the  22nd  of  Jane  last,  and  had  immediately  given  notice  to  the 
Bank  to  stop  payment  of  them,  under  his  indemnity.  That  the 
plaintifs,  who  were  bankers  at  Doncaster,  had  several  months 
afterwards  received  them  in  the  course  of  their  business  in 
exchange  for  their  own  notes,  from  a  person  who  gave  in  the 
name  of  Capt.  Johnson,  but  whom  they  did  not  know ;  and  con- 
sequently all  means  of  tracing  the  property  were  lost.  And  the 
real  contest  in  this  action  was  between  Mr.  Sidney  and  the 
plaintiffs;  Mr.  Sidney  imputing  negligence  to  them  in  the 
transaction. 

The  case  was  argued  on  Saturday  last  by  Toddy y  against 
the  rule,  and  by  Oarroto  and  Bosanquet,  in  support  *of  it ;  when        [  *^  ] 
the  Court  said  that  they  would  look  into  the  authorities  before 
they  delivered  judgment ;  which  was  now  pronounced  by 

LoBD  Ellenboeough,  Gh.  J. : 

In  this  case,  which  was  argued  on  Saturday,  the  only  question 
was  whether  an  action  of  trover  is  maintainable  against  a  body 
corporate ;  in  other  words,  whether  a  corporation  can  be  guilty 
of  a  trespass  or  a  tort.  As  a  corporation  they  can  do  no  act,  not 
even  affix  their  corporate  seal  to  a  deed,  but  through  the  instru- 
mentality and  agency  of  others :  they  cannot,  as  a  corporation, 
be  snbject  to  a  capias  or  exigent,  (the  process  in  trespass,) 
because  the  remedies  which  attach  upon  living  persons  cannot 
be  applied  to  bodies  merely  politic  and  of  an  impersonal  nature. 
But  wherever  they  can  competently  do  or  order  any  act  to  be 
^one  on  their  behalf,  which  as  by  their  common  seal  they  may 
do,  they  are  liable  to  the  consequences  of  such  act,  if  it  be  of  a 
tortious  nature,  and  to  the  prejudice  of  others.  A  corporation 
having  the  return  of  writs,  or  to  which  any  writ,  or  a  mandamus, 
for  instance,  is  directed,  is  liable  eventually  to  an  action  for  a 
false  return.  The  case  of  Argent  v.  The  Dean  and  Chapter  of 
St.  PauPsy  in  this  Court  about  the  year  1781,  t  was  an  action  for 

t  This  case  was  referred  to  by      Leicester  (2  T.  R.  16,   as  of  E.  23 
BrLLER,  J.  in  Boake  v.  TTie  Earl  of     Geo.  in.) ;  and  I  find  the  following 
E.B. — ^VOL.  XIV.  T 
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a  false  return  to  a  mandamus  ^respecting  an  election  to  a 
verger's  place  in  that  cathedral ;  and  no  objection  was  made  that 
the  action  would  not  lie.  Vidian's  Entries,  p.  1,  is  an  action  for 
a  false  return  against  the  mayor  and  commonalty  of  the  city  of 
Canterbury,  for  a  false  return  to  a  writ  of  mandamus  to  restore 
an  alderman  to  his  presidency  of  place,  &c.  It  states  the  mayor 
and  corporation  as  attached  to  answer,  and  the  return  as  falsely 
and  maliciously  made.  *The  instances  of  actions  against  cor- 
porations for  false  returns  to  writs  of  mandamus,  which  are  so 
often  directed  to  them,  must  be  numberless,  though  I  have  not 
found  many  of  them  in  the  books  of  entries.    Bro.  Corporations, 


note  of  it  cited  in  another  case  of 
Crookson  y.  Lord  Lonsdale,  in  Hil. 
29  Geo.  m.,  B.  E.  where  the  defen- 
dant had  cast  an  essoin  by  attorney ; 
which  case  was  ultimately  decided 
on  the  ground  that  a  distringas  had 
issued  pending  a  Judge's  order  to 
stay  proceedings,  which  was  there- 
fore set  aside  for  irregularity.  But 
there  Buller,  J.  added,  as  to  the 
question  of  the  essoin,  let  us  never 
hear  that  doubt  again.  Mr.  Lowndes 
has  industriously  collected  all  the 
cases,  and  it  appears  clearly  that  no 
essoin  lies  in  a  personal  action. 

Aboent  v.  The  Dban  and  Chafteb 
of  St.  Paul's. 

Law  shewed  cause  against  a  rule 
for  quashing  the  essoin  cast  by  the 
defendants  in  this  cause,  and  that 
they  should  appear  and  accept  a 
declaration  generally.  It  was  an 
action  on  a  false  return  to  a  manda- 
mus to  restore  the  plaintiff  to  the 
office  of  yerger.  He  contended  that 
though  in  common  cases  a  corpora- 
tion cannot  cast  an  essoin,  not 
being  capable  of  making  a  personal 
appearance,  but  being  obliged  to 
appear  by  attorney  (stat.  12  Ed.  11. 
St.  2) ;  yet  in  an  action  on  a  false 
return  the  defendants  were  sued  as 
indiyiduals,  and  not  in  their  cor- 
porate capacity,  and  therefore  in  such 


an  action  were  entitled  to  an  essoin, 
being  individually  answerable  for  the 
tort.  Ck>m.  Bep.  86 ;  1  Ld.  Bay.  564 ; 
Garth.  171.  On  the  other  ground  on 
which  the  rule  had  been  moved,  that 
there  can  be  no  essoin  in  a  personal 
action,  he  admitted  that  it  had  been 
questioned,  and  that  Lord  Coke*s 
opinion,  2 Inst.  125,  was  so;  but  that 
by  late  determinations  it  seemed  to 
have  been  altered.  2Wils.l64.  That 
the  case  in  Stra.  1194  was  not  an 
authority  against  it,  but  related  to 
the  capias.  He  cited  also  Booth  on 
B€fal  Actions,  14  C.  5.   1  Brown,  193. 

LoBD  Maitsfield,  Ch.  J. : 

There  are  two  objections  to  the 
essoin,  and  either  is  decisive.  Ist, 
The  return  is  made  under  the  seal  of 
the  corporation,  and  the  action  is 
against  the  body,  and  a  ooxporation 
can  have  no  essoign.  2ndl7,  ^^ 
law  is  now  established  that  an  essoin 
lies  not  in  a  personal  action. 

BULLEB,  J. : 

The  case  in  Wilson  is  against  the 
essoin  in  a  personal  action.  It  ap- 
pears that  the  practice  did  once  pre- 
vail by  2  Inst.,  and  then  it  was 
thought  wrong.  It  has  since  been 
altered  or  grown  obsolete ;  and  it  has 
now  neither  practice  nor  right  in 
favour  of  it. 
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pi.  48.    A  corporation  cannot  be  aiding  to  a  trespass,  nor  give  a      \^^^^ 

warrant  to  do  a  trespass  without  writing ;  and  cites  4  Hen.  VII.  v. 

.       The  Bank 
9 :  and  certainly  it  appears  by  that  case,  and  by  the  sequel  of  it  ^^  bkglakd 

in  4  Hen.  VII.  16,  that  a  corporation  cannot  give  a  command  to 
enter  into  land,  without  deed,  nor  do  a  thing  which  vests  or 
devests  a  freehold,  nor  accept  a  disseisin  made  to  their  use,  with- 
oQt  deed.     But  many  little  things,  it  is  said,  require  no  command ; 
by  which  must  be  meant  no  special  commanding,  as  a  command 
to  servants  to  chase  cattle  out  of  their  lands,  or  to  make  hay ; 
being  things  which  it  is  incident  to  a  servant  to  do,  and  which 
he  is  bound  to  do  without  command :  and  if  he  do  it,  it  is  good^ 
and  the  command  is  not  material,  for  he  may  do  it  without 
command.    A  corporation  cannot  do  a  tort  but  by  their  writing 
under  their  common  seal :  per  Fitzjames'  Justice ;  Bro.  Corpora- 
tions, pi.  84,  cites  14  Hen.  VIH.  2,  29 ;  which  imports  that  by 
their  writing  they  may.    A  corporation  may  be  defendants  in 
an  action  of  quure  impedit,  and  the  hindrance  is  an  act  of  tort. 
Butler  V.  The  Bishop  of  Hereford  and  the  University  of  Cambridge. 
Barnes,  C.  P.  350.    To  which  a  multitude  of  other  instances  may 
be  added.    East.  497.    Ast.  378.    2  Mod.  En.  291.    Winch.  625, 
700,  721,  733.    2  Lut.  1100.    3  Lev.  332.    The  stat.  9  Hen.  IV. 
c.  5,  recites  the  practice,  in  assizes  of  novel  ''disseisin  and 
other  pleas  of  land,  of  naming  the  mayor  and  baiUffs  and  com- 
monalty of  a  franchise,  as  disseisors,  in  order  to  oust  them  of 
holding  plea  thereof ;  and  directs  the  inquiry  before  the  Judges 
of  assize,  *whether  they  be  disseisors  or  tenants,  or  be  named  by       [  'lO  ] 
fraud ; "  which  plainly  proves  that  they  may  be  considered  as 
disseisors ;  and  there  are  instances  of  trespass  against  corpora- 
tions.   In  44  Ed.  III.  2,  pi.  5,  which  was  after  22  Ass.  pi.  67, 
cited  in  the  argument,  trespass  was  brought  against  the  mayor 
and  commonalty  of  Hull  and  another-  person ;  and  the  objection 
made  was  not  that  trespass  would  not  lie  against  the  corporation, 
but  that  as  a  natural  person  was  joined  with  them,  there  must 
be  different  processes;  a  distress  against  the  former,  and  a 
capias  against  the  latter.    But  the  objection  does  not  appear  to 
have  prevailed.    In  8  Hen.  VT.  1,  14,  trespass  was  brought 
against  the  mayor,  bailiff,  and  commonalty,  and  one  of  the 
conmionalty ;  and  the  objection  was  not  that  trespass  would  not 

T  2 
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Yasbo.      lie  against  the  corporation,  bat  that  it  coald  not  be  supported 
r.  against  them  and  an  individual  of  their  body ;  and  Bro.  Cor- 

OF  EsGifAND.  porations,  pi.  24,  says,  the  better  opinion  was  that  the  writ  was 
good ;  and  14  Hen.  YIII.  2,  says  it  was  so  awarded,  and  that  in 
that  case  all  the  justices  agreed  to  it.  Brook  also  puts  the  case, 
"  if  mayor  and  commonalty  disseise  me,  and  I  release  to  20  or 
200  of  the  commonalty ;  this  will  not  serve  the  mayor  and  com- 
monalty ; "  and  the  reason  is  because  the  disseisin  is  in  their 
corporate  character,  and  the  release  is  to  the  individuals.  And 
the  case  is  put  "  that  if  mayor  and  commonalty  disseise  one  of 
their  own  body,  he  shall  have  assize  against  them ; "  which 
clearly  imports  that  the  corporation,  as  such,  might  be  disseisors. 
Also,  in  4  Hen.  YU.  13,  trespass  was  brought  against  the 
mayor  and  commonalty  of  York :  they  justified  under  a  right  in 
the  inhabitants  to  have  common :  but  this  was  adjudged  no  plea, 
[  •!!  ]  because  the  right  in  natural  persons  gave  no  *right  to  the  cor- 
poration, and  the  trespass  was  alleged  in  the  corporation.  They 
then  pleaded  as  baili£fs  in  aydant:  but  it  was  adjudged  they 
could  not  be  bailiffs  aiding  to  a  trespass,  ''nor  could  they  give 
warrant  without  writing  to  commit  a  trespass ; "  which  implies 
that  by  proper  writing,  namely,  by  deed  under  their  common 
seal,  they  might.  In  the  present  case,  which  is  after  verdict,  it 
must  be  presumed  that  a  competent  conversion  was  proved  ;  and 
if  it  be  essential  to  such  conversion  that  there  should  have  been 
an  authority  from  the  company  under  seal  to  detain  the  notes 
on  their  behalf,  that  such  authority  was  proved.  The  fact,  by 
reference  to  my  notes,  is  that  it  was  admitted  that  the  bank 
detained  the  notes  in  question,  under  an  indemnity ;  and  as  no 
objection  was  taken  to  the  terms  of  the  admission,  a  competent 
detention,  t.e.  through  the  means  of  servants  properly  authorized 
to  detain  on  their  behalf,  was  thereby  admitted ;  and  therefore 
the  presumption  of  due  proof,  after  verdict,  is  in  effect  warranted 
by  the  facts  of  the  case,  if  it  had  been  material,  which  it  by  no 
means  is,  to  resort  to  them.  In  the  case  of  The  King  v.  John 
Biggs,  3  F.  Wms.  419,  it  was  made  a  question  upon  a  special 
verdict  in  a  case  of  capital  felony,  for  erasing  an  indorsement 
upon  a  bank  note,  whether  a  person  intrusted  and  employed  by 
the  Governor  and  Company  of  the  Bank  of  England  to  sign  notes 
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on  their  behalf,  was  competently  authorized  for  that  purpose,      Tabbc 
not  having  been,  as  the  special  verdict  expressly  found,   so  t?. 

entrusted  and  employed  under  their  common  seal.  There  is  a  op  kn^^d 
long  and  learned  argument  of  the  reporter,  Mr.  Peere  Williams, 
in  which  the  authorities,  as  to  what  acts  a  corporation  may  do 
by  their  servant  without  an  authority  under  their  common  seal, 
are  drawn  together.  The  majority  of  the  *Judges  who  sustained  [  *12  ] 
the  conviction  must  have  been  of  opinion  that  an  authority 
under  their  common  seal  was  not  essentially  necessary  for  such 
a  purpose ;  indeed  according  to  the  report  in  1  Stra.  18  of  the 
same  case,  the  doubt  of  the  Judges  must  have  turned  upon 
another  point,  namely,  upon  the  import  of  the  word  "  indorse- 
ment," {i.e.  the  writing  alleged  to  be  erased ; )  and  whether  it 
could  be  satisfied  by  an  erasure  of  what  was  written  on  the  face 
of  the  note.  As  to  which  Sir  John  Strange  in  his  report  says, 
"That  it  was  held  by  all  the  Judges  that  the  defendant  was 
guilty ;  for  the  writing  on  the  face  of  the  note  was  of  the  same 
effect  as  an  indorsement,  and  being  introduced  by  the  Company 
instead  of  writing  on  the  back,  and  always  accepted  and  taken 
to  be  an  indorsement,  was  within  the  words  of  the  indictment." 
The  objection  of  the  want  of  authority  under  the  common  seal  is 
not  even  noticed  in  the  report  of  this  case  by  Sir  John  Strange. 
However,  if  there  would  have  been  any  thing  in  the  objection  in 
this  case,  if  made  at  the  trial,  there  is  nothing  in  it  after  verdict, 
when  it  must  be  presumed,  as  I  have  already  stated,  that  all  the 
competent  proof  which  could  be  made  in  support  of  the  action 
was  made,  and  of  course  that  an  authority  under  seal  for  the 
detention  of  the  notes  was  proved,  if  such  proof  were  at  all 
necessary. 

Rule  discharged. 
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1812  EUCKER  AND  Others  v.  HILLER. 

June  2, 
(16  East,  43—45;  S.  C.  at  Nisi  Prius,  3  Canip.  217—219.) 

[  ^3  ]  Where  one  draws  a  bill  of  exchange  with  a  bond  fide  reasonable 

expectation  of  haying  assets  in  the  hands  of  the  drawee ;  as  by  having 
shipped  goods  on  his  own  account  which  were  on  their  way  to  the 
drawee,  but  without  the  bill  of  lading  or  invoice ;  the  drawer  is  entitled 
to  notice  of  the  dishonour,  though  in  fact  the  goods  had  not  come  to  the 
hands  of  the  drawee  at  the  time  when  the  bill  was  presented  for  acceptance. 

Taddy  moved  to  set  aside  a  nonsuit  in  this  case,  and  stated 
that  the  plaintiffs  sued  as  indorsees  of  a  bill  of  exchange  against 
the  drawer ;  and  at  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  Guildhall  were  nonsuited,!  for  want  of  proving  notice  to  the 
drawer  of  the  non-acceptance  of  the  bill  by  the  drawee ;  it 
appearing  that*  the  drawer,  though  he  had  no  effects  in  the 
drawee's  hands  at  the  time  of  drawing  the  bill,  or  when  it  was 
presented  for  acceptance,  had  yet  drawn  in  expectation  of  funds 
in  jtime  to  satisfy  the  bill ;  having  shipped  goods  upon  his  own 
account,  which  were  on  their  way  to  the  drawee ;  but  not  having 
remitted  to  him  the  bills  of  lading  or  invoices ;  in  consequence  of 
which  the  drawee  had  returned  the  bill  when  presented  to  him, 
marked  "  no  effects."  This  notification,  he  contended,  dispensed 
with  the  necessity  of  giving  notice  of  the  dishonour  to  the  drawer : 
as  it  would  have  been  nugatory  to  give  notice. 

{Reader,  who  was  counsel  for  the  defendant  at  the  trial, 
observed,  that  the  fact  had  turned  out  to  be  that  the  drawee  had 
[  *44  ]       *refused  to  take  to  the  goods  because  they  were  damaged.) 

t  The  observations  of  Lord  Ellen-  custom  of  merchants  need  not  be 

BOROUGH  at  the  trial  are  reported  by  observed.    The  object  of  notice  is 

Campbell  (afterwards  Lord  Campbell),  not  merely  to  enable  the  drawer  to 

as  foUows : — Lord  Ellenboeougu  :  withdraw  his  effects  from  the  hands 

*•  If  there  bo  a  reasonable  expecta-  of  the  drawee,  but  to  provide  for 

tion,  that  a  bill  of  exchange  will  be  payment  of  the  bill  thus  suddenly 

honoured  upon  the    strength   of  a  cast    upon    himself,   and    to    make 

consignment,  I  am  of  opinion  the  prompt  arrangements  suited  to  this 

drawer  is  entitled  to  notice  of  its  unexpected  emergency.    AMiere  the 

dishonour,  although  it  turns  out  that  drawer  has  solid  reason  to  believe 

the  drawee  never  has  any  effects  in  that  the  bill  will  be  honoured,  he  is 

his  hands  to  meet  the  payment  of  it.  necessarily  damnified,  and  therefore 

This  cannot  be  considered  visionary  he  is  discharged,  by  the  laches  of  the 

paper,   with   respect   to  which  the  holder." 
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Lord  ELLEHBOBOuan,  Gh.  J. :  Ruokkb 

V. 

Where  the  drawer  draws  his  bill  on  the  bond  fide  expectation  Hillbb. 
of  assets  in  the  hands  of  the  drawee  to  answer  it,  it  would  be 
carrying  the  case  of  Bickerdike  v.  Bolbnan  t  further  than  has 
ever  been  done,  if  he  were  not  at  all  events  entitled  to  notice  of 
the  dishonour.  And  I  know  the  opinion  of  my  Lord  Chancellor 
to  be  that  the  doctrine  of  that  case  ought  not  to  be  pushed 
further.  The  case  is  very  different  where  the  party  knows  that 
he  has  no  right  to  draw  the  bill.  There  are  many  occasions 
where  a  drawee  may  be  justified  in  refusing  from  motives  of 
prudence  to  accept  a  bill,  on  which  notice  ought  nevertheless  to 
be  given  to  the  drawer :  and  if  we  were  to  extend  the  exception 
further,  it  would  come  at  last  to  a  general  dispensation  with 
notice  of  the  dishonour  in  all  cases  where  the  drawee  had  not 
(assets  in  hand  at  the  very  time  of  presenting  the  bill ;  and  thus 
get  rid  of  the  general  rule  requiring  notice,  than  which  nothing 
is  more  convenient  in  the  commercial  world.  A  bond  fide 
reasonable  expectation  of  assets  in  the  hands  of  the  drawee  has 
been  several  times  held  to  be  sufficient  to  entitle  the  drawer  to 
notice  of  the  dishonour,  though  such  expectation  may  ultimately 
have  failed  to  be  realized.  We  held  this  opinion  in  the  case  of 
Brown  v.  Maffey  \  so  lately  as  in  last  Hilary  Term ;  and  cannot 
rescind  our  determinations.  If  we  are  still  supposed  to  be  in  an 
error,  the  plaintiffs  may  bring  another  action,  and  tender  a  bill 
of  exceptions. 

Batlby,  J. :  [  *5  ] 

The  general  rule  requires  notice  of  the  dishonour  to  be  given 

in  due  time  to  the  drawer ;    and  it  lay  upon  the  plaintiffs  to 

shew  that  he  could  not  possibly  be  injured  by  the  want  of  it. 

It  would  be  somewhat  hard  to  call  upon  a  drawer  towards  the 

end  of  six  years  after  the  bill  given  ;  and  when  he  objected  that 

he  had  no  notice  of  the  dishonour,  to  tell  him  that  he  had  no 

effects  in  the  drawee's  hands  at  the  time  when  the  bill  was  pre- 

t  1  R.  R.  242  (I  T.  E.  405).    But  v.  Bollman,  45  &  46  Vict.  c.  61,  s.  50 

7J(«re  whether  thie  rule  is  not  carried  (2)  (c.)  (4). — R.  C. 
further  by  the  section  of  the  Act  of  X  15  East,  216. 
1882  which  is  founded  on  Bickerdike 
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BucKEB     sented ;   though  [they  might  have  come  to  his  hands  the  very 
HiLLEB.     day  after,  and  the  drawer  might  have  settled  his  accounts  with 

the  drawee  in  the  mean  time  upon  the  presumption  that  the  bill 

was  paid. 

Per  CuBiAM  :  Rule  refused. 


1812.  HUMPHEIE8  V.   CAEVALHO. 

•^^2.  (X6  East,  45-48.) 

r  ^g  1  A  broker,  on  a  Saturday,  sold  certain   goods  of  the  defendant  to 

the  plaintiff  for  a  stipulated  price,  subject  to  the  plaintiff's  approval  of 
the  quality  upon  the  Monday  following,  and  sent  the  sold-note  to  the 
plaintiff  on  the  Saturday,  marked  with  the  words  "  Quality  to  be 
approved  on  Monday ; "  but  did  not  send  the  bought-note  to  the 
defendant  then,  because  he  had  met  and  informed  him  of  the  contract 
on  the  same  day ;  but,  the  plaintiff  not  having  signified  his  disapproval 
of  the  contract  on  the  Monday,  the  broker  sent  the  sold-note  to  the 
defendant  on  the  Friday  next  ensuing,  with  the  words  **  Quality  to  be 
approved  on  Monday  **  struck  out.  Held  that  the  defendant  was  bound, 
although  on  receiving  the  note,  he  promptly  signified  his  disaffirmance  of 
the  contract. 

The  plaintiff  declared  in  assumpsit  upon  a  special  agreement 
made  on  (Saturday)  the  21st  of  Dec.  1811,  whereby  he  agreed 
to  buy  of  the  defendant,  and  the  defendant  sold  to  him,  five 
casks  of  ipecacuanha  at  18a.  6d.  per  pound,  duty  paid,  the 
quality  to  be  approved  on  Monday  then  next,  paying  for  the 
same  at  a  discount  of  2Z.  lOs.  per  cent,  in  fourteen  days,  or  by 
bill  at  four  months:  and  then  alleged  as  a  breach,  that  the 
defendant  did  not  nor  would,  though  requested  on  the  Monday 
[  *46  ]  next,  &c.  the  23rd  of  December,  1811,  produce  the  said  *casks, 
(fee.  to  the  plaintiff  for  his  approval  and  inspection  as  to  quality, 
nor  had  the  defendant  yet  delivered  the  said  casks,  &c. ;  but 
refused  so  to  do.  This  was  laid  in  vtkrious  ways.  At  the  trial 
before  Lord  EUenborough,  Gh.  J.  in  London,  the  plaintiff  called 
as  a  witness  the  broker  who  made  the  contract  stated  in  the 
declaration  between  the  parties;  and  he  proved  that  he  had 
agreed  to  purchase  the  five  casks  of  ipecacuanha  of  the  defendant 
for  the  plaintiff,  at  the  price  stated,  on  Saturday  the  21st  of 
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December,  1811,  subject  to  the  plaintifiTs  approval  of  the  quality  Humphbies 
on  the  Monday  following ;  and  that  the  written  note  of  the  con-  cabvalho. 
tract  (commonly  called  the  bought-note,)  which  he  sent  to  the 
plaintiff  on  the  Saturday,  had  these  words  on  the  face  of  it, 
*'  Quality  to  be  approved  on  Monday ;  "  but  no  sold-note  was 
sent  on  that  day  to  the  defendant,  because  the  broker  having 
met  him  on  the  same  day,  and  told  him  that  he  had  sold  the 
ipecacuanha  to  the  plaintiff,  upon  the  terms  stated,  there  was  no 
occasion  to  send  him  a  written  note.  The  broker  further 
proved  that  it  was  the  custom  of  the  trade  for  either  party  to 
return  the  contract,  if  he  disapproved  of  it,  within  twenty-four 
hoars.  That  the  plaintiff  not  having  returned  the  contract,  nor 
signified  any  disapproval,  the  broker  on  Friday  the  27th  of 
December  sent  the  sold-note  to  the  defendant,  with  the  words 
"  Quality  to  be  approved  on  Monday "  struck  out ;  but  the 
defendant  returned  it  again  immediately  to  the  broker ;  upon 
which  the  broker  went  to  the  defendant  on  the  same  day,  and 
insisted  on  his  completing  the  contract ;  but  he  refused  to  do 
so,  on  account  of  its  not  having  been  sent  to  him  on  the  Monday. 
On  these  facts  his  Lordship  was  of  opinion  that  the  defendant 
having  agreed  on  the  Saturday  to  the  actual  sale  of  the  com- 
modity, at  the  price  stated,  subject  *to  the  plaintiff's  approval  [  •^T  ] 
of  the  quality  on  the  Monday,  and  the  plaintiff  having  accepted 
the  contract  on  those  terms,  and  not  having  returned  it  on  the 
Monday,  which  was  to  be  taken  as  an  approval  by  him  of  the 
contract,  both  parties  were  bound  by  it ;  and  under  that  direction 
the  jury  found  a  verdict  for  the  plaintiff  for  41Z.  18«.  9rf. 

Scarlett  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  or  for  a  new  trial,  upon  the  ground  that  by  the  terms  of 
the  contract  it  was  not  enough  that  the  plaintiff  did  not  signify 
his  dissent  on  the  Monday ;  but  not  having  then  signified  his 
approval,  that  the  contract  at  least  remained  open  until  he  had 
80  done,  and  that  in  the  mean  time  it  was  open  to  the  other 
contracting  party  to  disaffirm  it ;  for  every  contract  must  in  its 
nature  be  binding  upon  both  parties,  or  open  to  be  disaffirmed 
by  each.  As  in  Cooke  v.  Oxley,^  where  the  contract  stated  was 
t  1  B.  B.  783  (3  T.  B.  653). 
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HuMPHBisB  that  the  defendant  had  proposed  to  the  plaintiff  to  sell  and 
Cabvalho.  deliver  to  him  goods  at  a  certain  price ;  whereupon  the  plaintiff 
had  desired  the  defendant  to  give  him  time  till  four  o'clock  of 
the  same  day  to  agree  or  dissent  to  the  proposal ;  and  thereupon 
the  defendant  proposed  to  the  plaintiff  to  sell  and  deliver  to  him 
the  goods  upon  those  terms,  if  the  plaintiff  would  agree  to  pur- 
chase them  upon  the  terms,  and  would  give  the  defendant  notice 
thereof  before  four  o'clock  on  that  day :  and  then  the  plaintiff 
averred  that  he  did  agree  and  did  give  the  required  notice ; 
but  that  the  defendant  on  request  did  not  deliver  the  goods. 
After  verdict,  the  judgment  was  arrested,  because  the  engage- 
ment was  not  mutually  binding,  and  therefore  nudum  pactum. 

I  48  ]        Lord  Ellbnborouoh,  Ch.  J.  : 

Here  there  was  a  sale-note  sent,  and  an  actual  sale  made  by  the 
defendant  through  the  intervention  of  the  broker,  who  communi- 
cated to  the  defendant  on  the  same  day  that  he  had  sold  the 
goods ;  and  it  was  not  merely  an  offer  to  sell,  as  in  that  case ; 
but  the  buyer  had  an  option  of  renouncing  the  purchase  on  the 
Monday,  which  he  did  not  do ;  and  therefore  it  stood  absolute. 

Grose,  J.  agreed. 

Baylby,  J.  :t 

The  argument  of  the  defendant  is,  that  if  a  contract  give  an 
option  to  one  of  the  parties  to  determine  it,  the  law  will  give  the 
like  option  to  the  other,  until  both  are  bound  :  but  here  neither 
of  the  parties  had  an  option  after  the  Monday ;  for  the  plaintiff 
not  having  renounced  the  contract  within  that  time,  must  be 
taken  to  have  approved  of  it.  The  question  in  Cooke  v.  Oxley 
arose  upon  the  record ;  and  a  writ  of  error  was  afterwards 
brought  upon  the  judgment  of  this  Court ;  by  which  it  appears 
that  the  objection  made  was  that  there  was  only  a  proposal  of 
sale  by  the  one  party,  and  no  allegation  that  the  other  party 
had  acceded  to  the  contract  of  sale. 

Rule  refused. 

[t  Le  Blanc,  J.  was  absent  at  Lancaster. 
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KEALE  V.  LEDGER!  1812. 

(16  East,  51—52.)  June  3. 

Where  the  parties  named  two  arbitrators,  who  were  to  choose  a  third, 
and  the  award  was  to  be  made  by  the  three  or  any  two  of  them,  and  >-  ^ 
each  of  the  arbitrators  proposed  to  the  other  a  third,  who  was  admitted 
to  be  a  fit  person ;  but  not  being  able  to  agree  which  of  the  two  pro- 
posed should  be  selected,  they  agreed  to  decide  the  choice  by  lot :  Held, 
that  this  was  within  their  authority,  and  that  an  award  made  by  such 
third  arbitrator  in  conjunction  with  the  one  by  whom  he  had  been 
originally  prox>osed,  could  not  be  impeached  on  that  account. 

Scarlett  moved  to  set  aside  an  award  made  under  these  cir- 
cnmstances :  each  of  the  parties  named  an  arbitrator,  and  the 
two  80  named  were  to  choose  a  third,  and  the  award  was  to  be 
made  by  the  three  or  any  two  of  them.  The  two  first  named, 
having  each  proposed  a  third  to  the  other,  and  neither  of  them 
liking  to  abandon  his  own,  though  not  disapproving  of  the 
other's  choice,  agreed  to  toss  up  which  of  the  two  proposed 
should  be  *nominated  as  the  third  arbitrator  ;  which  having  [  *^2  ] 
been  accordingly  done,  the  award  was  afterwards  made  by  such 
third  arbitrator  so  appointed,  in  conjunction  with  the  one  by 
whom  he  had  been  originally  proposed.  But  he  contended  that 
the  two  first  named  arbitrators  had  only  authority  to  nominate  a 
third,  who  was  agreed  upon  by  both:  whereas  this  mode  of 
appointment  excluded  the  choice  of  one  of  them.  And  he  cited 
EarrxB  v.  Mitchell,l  and  Hewitt  v.  Penny ^^  as  directly  in  point, 
where  the  like  mode  of  choosing  an  umpire  by  two  arbitrators 
was  holden  to  vitiate  the  umpirage. 

Lord  Ellenborough,  Ch.  J. : 

This  was  not  a  tossing  up  between  the  two  arbitrators  which 
should  nominate  the  third  in  exclusion  of  the  other,  which  would 
have  been  bad,  according  to  the  cases  cited ;  but  after  having 
each  of  them  nominated  one,  and  each  of  them  thinking  that  the 
nominee  of  the  other  was  nearly  as  proper  as  his  own,  agreed  to 

t  Followed  in  Jie  Hopper  (1867)  other  instance  of  the  class  of  cases 

L.  R.  2  Q.  B.  367,  36  L.  J.  Q.  B.  to  be  distinguished.— R.  C. 

97,  15  L.  T.  666,  where  other  cases  t  2  Vern.  485. 

are  cited  and  distinguished.    Fescod  §  Sayer,  9'J. 
T.  Peacod  (1887),  58  L.  T.  76,  is  an- 
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Neale       submit  their  opinion  to  this  mode  of  selection  of  one  oat  of  the 
Lbdgeb.     two  fit  persons.    I  cannot  see  any  objection  to  this.    The  mode 
of  appointing  twelve  jurors,  out  of  all  those  who  are  returned  as 
fit  to  serve,  is  by  lot. 

Per  Curiam  :  Bule  refused. 


1812.       DOE,  Lessee  of  MAEY  BEIEELY,  v.  Sib  CFAELES 
'^—'  PALMEE,   Bart. 

[  63  ]  (16  East,  63—57.) 

The  giving  of  a  notice  to  qnit,  after  the  expiry  of  a  former  notice,  is 
generally  considered  as  an  acknowledgment  of  an  existing  tenancy,  and 
therefore  a  waiyer  of  the  former  notice. 

This  was  an  ejectment  for  tithes  of  com,  grain,  and  hay, 
arising  from  500  acres  of  land,  which  was  brought  upon  two 
several  demises  of  the  lessor  of  the  plaintiff;  one  upon  the  12th 
of  October,  1810,  and  the  other  on  the  12th  of  October,  1811 ; 
and  at  the  trial  before  Heath,  J.  at  the  last  assizes  at  Aylesbury, 
it  was  admitted  that  the  lessor  of  the  plaintiff  was  the  proprietor 
of  the  tithes,  and  that  one  Thomas  Botham  being  her  lessee  by 
assignment  under  an  agreement  which  only  operated  to  create 
a  tenancy  from  year  to  year,  on  the  Ist  of  March,  1810, 
assigned  all  his  interest  in  the  same  to  the  defendant.  That  on 
the  22nd  of  the  same  month  the  lessor  of  the  plaintiff  gave  due 
notice  to  Botham  to  quit  at  the  following  Old  Michaelmas,  and 
also  in  March,  1811,  gave  due  notice  to  the  defendant  to  quit  at 
the  following  Old  Michaelmas,  all  the  great  tithe  of  corn,  grain, 
and  hay,  which  he  held  or  claimed  to  hold  under  her :  and  there 
was  evidence  to  shew  that  the  defendant  was  in  possession  of  the 
tithes  up  to  the  11th  of  October,  1811 ;  for  he  tendered  rent  for 
them  up  to  that  period ;  which  tender  was  made  after  the  day. 
The  learned  Judge  was  of  opinion  that  the  lessor  of  the  plaintiff, 
by  her  notice  to  the  defendant  in  March,  1811,  to  quit  at  the 
following  Michaelmas,  had  admitted  him  to  be  her  tenant  up  to 
that  time,  and  therefore  could  not  recover  upon  the  demise  on 
the  antecedent  notice  to  Botham  to  quit  at  Michaelmas,  1810. 
And  there  being  no  proof  that  the  defendant  had  occupied  or 
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been  in  posseBsion  of  the  tithes  after  the  ^expiration  of  the  ^ok, 

notice  to  quit  in  1811,  he  nonsuited  the  plaintiff;  giving  leave  bbiesly 

to  move  the  Court  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  p^^mbb 

for  the  plaintiff,  if  the  Court  should  be  of  opinion  that  it  ought  r  ,.^  -. 
to  be  done. 

BloMett,  Serjt.  moved  accordingly  in  the  last  Term,  and 
>fter  stating  the  question  relating  to  the  evidence  of  possession 
of  the  subject  matter,  being  tithes,  stated  in  explanation  of  the 
fact  of  giving  the  second  notice,  that  Mrs.  Brierly  had  then  had 
DO  notice  of  the  assignment,  and  had  not  then  received  any  rent 
of  the  defendant  to  fix  him  with  the  possession.] 

Lord  Ellekbobouqh,  Ch.  J.  then  observed  that  as  there  was  a  l^o} 
clear  possession  by  the  defendant  proved  in  October,  1811,  and 
he  did  not,  when  served  with  the  notice  to  quit,  renounce  his 
possession,  it  seemed  fair  to  presume  that  things  continued  in 
the  same  state,  in  the  absence  of  all  evidence  of  their  having 
been  altered.  But  the  rule  nisi  was  granted,  as  to  both  the 
demises,  upon  these  questions :  1st,  Whether  the  first  notice  to 
quit,  after  the  expiration  of  which  there  was  a  clear  possession 
by  the  defendant  proved,  was  waived  by  the  second ;  2ndly, 
Whether  there  was  any  such  possession  proved  after  the  second 
notice  to  quit  expired. 

SeUon,  Serjt.,  and  Best  now  opposed  the  rule,  and  contended 
that  the  first  notice  to  quit  was  waived  by  the  second,  as  acknow- 
ledging the  tenancy  to  be  subsisting  after  the  expiration  of  it. 
As  to  the  second,  that  the  action  was  brought  prematurely, 
there  being  no  one  act  or  expression  of  the  defendant's  proved  to 
shew  that  he  held  or  meant  to  hold  over ;  and  the  Court  would 
not  presume  that  he  meant  to  be  a  trespasser. 

Blotsetty  Serjt.,  in  support  of  the  rule  argued  upon  the 
efficacy  of  the  first  notice,  that  it  was  not  waived  by  the  second, 
Qpon  the  authority  of  Messenger  v.  Armstrong :  t  For  here  the 
circmnstances  explained  the  second  notice;  for  after  the  first 

t  1  R.  E.  148  (1  T.  R.  53). 
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Doe,        notice  to  Botham,  the  lessor  had  notice  of  the  change  of  posses- 

Bbierly,     fiion  by  the  assignment  to  the  defendant :  but  Botham's  tenancy 

Palmer,     l^^iving  expired  at  Michaelmas,  1810,  could  not  be  set  up  again 

by  another  notice  to  the  defendant  in  March,  1811.    The  giving 

[  •56  ]       a  *person  notice  to  quit  does  not  operate  to  create  a  tenancy 

in  him. 

Lord  Ellenborocgh,  Gh.  J. : 

It  does  not  necessarily  do  so,  but  it  is  generally  considered  as 
an  acknowledgment  of  a  subsisting  tenancy:  and  if  the  party 
obey  the  notice,  how  can  he  be  deemed  a  trespasser,  on  account 
of  a  prior  notice  to  another  person  ?  Nothing  appears  to  shew 
that  the  defendant  had  knowledge  of  any  other  notice  to  quit 
than  the  one  which  was  served  upon  him. 

Baylby,  J. : 

The  second  notice  gives  the  defendant  to  understand  that 
if  he  quit  at  Michaelmas,  1811,  he  will  not  be  considered  as  a 
trespasser. 

♦  *  *  *  *  4. 

t  The  rest  of  the  report  is  oocu-      titbes,  which  is  now  ummportant.— 
pied  with  the  question  as  to  evidence      B.  C.^ 
of  continuing  in  possession  of  the 
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MITCHELL  V.  STAVELEY.f  1812 

June  5. 
(16  East,  58—67.)  

To  debt  on  bond,  conditioned  to  perform  an  award,  under  a  reference  [  58  1 
of  all  matters  in  difference  between  the  parties,  it  is  a  good  plea  in  bar 
that  at  the  time  of  the  submission  certain  negotiable  bills  of  exchange, 
drawn  by  the  defendant  and  accepted  by  the  plaintiff,  were  then  out- 
standing, and  that  an  indemnity  of  the  defendant  against  such  bills  was 
a  matter  in  difference  between  the  parties,  which  was  notified  to  the 
arbitrators  before  the  award  made,  and  that  they  made  no  award  con- 
cerning it :  and  that  some  of  the  bills  had  not  been  paid  by  the  plaintiff, 
and  the  defendant  was  stUl  liable  to  the  holders. 

Thb  plaintiff  declared  in  debt  on  a  bond,  dated  10th  of  July, 
1804,  in  the  penal  sum  of  4,OO0Z. ;  which  bond  was  alleged  in 
one  eoont  to  be  lost  by  accident,  and  in  another,  to  be  in  the 
posseesion  of  the  defendant,  and  therefore  could  not  be  proffered 
to  the  Coort  by  the  plaintiff;  and  also  for  goods  sold  and 
delivered,  work  and  labour,  and  upon  the  money  counts.  The 
defendant  took  several  issues  to  the  country,  and  then  pleaded, 

4thly,  As  to  the  first  count  that  the  bond  was  given  with  a 
condition,  purporting  that  all  matters  in  difference  between  the 
parties  were  referred  to  the  award  of  W.  C.  and  J.  C,  arbitra- 
tors ;  and  to  be  void  if  the  defendant  performed  the  award  of  the 
said  arbitrators,  of  and  concerning  the  premises ;  so  as  it  was 
made  in  writing  and  ready  to  be  delivered  to  the  parties  on  or 
before  the  10th  of  August,  1804 :  and  then  the  defendant  averred 
that  no  award  was  made  of  and  concerning  the  premises  afore- 
said, according  to  the  said  condition.  To  this  plea  the  plaintiff 
replied  an  award  made  on  the  14th  of  July,  1804,  in  manner 
and  form  as  set  forth  in  the  5th  plea ;  of  which  the  defendant 
then  had  notice;  and  that  on  the  Ist  of  November,  1808,  an 
instalment  of  50Z.,  part  of  the  1,500Z.  awarded,  became  due  and 
in  arrear  from  the  defendant  to  the  plaintiff;  the  instalments 
before  then  due  having  been  paid  and  satisfied  to  the  plaintiff  by 

t  Cited  by  Blackbubw,  J.  in  Duke  (1870)  L.  E.  5  Ex.  221,  230,  231,  39 
of  Buccieuch  V.  Mdr.  Board  of  Works      L.  J.  Ex.  130,  23  L.  T.  255.— F.  P. 
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Mitchell    the  defendant.     *And  then  he  alleged  a  breach  in  the  non- 
Stayeley.    payment  of  that  instalment.     To  this  the  defendant  demurred 
[  •59  ]       generally. 

Sthly,  to  the  same  count,  that  the  bond  was  made  subject  to 
the  same  conditions  as  before  set  forth,  and  that  the  arbitrators, 
on  the  14th  of  July,  1804,  made  their  award  in  writing,  &c. 
purporting  that  they  had  been  attended  by  the  said  parties,  and 
heard  their  allegations,  and  carefully  examined  all  the  accounts, 
books,  notes,  bills  of  exchange,  deeds,  and  other  papers  and 
writings,  and  all  other  evidence  and  proofs  produced  to  them 
the  arbitrators,  touching  the  matters  in  difference ;  and  having 
duly  considered  the  same,  did  award  and  determine  of  and  con- 
cerning the  same,  1st,  that  the  defendant  should  pay  to  the 
plaintiff  1,500Z.  in  full  of  all  claims  and  demands  upon  him,  on 
any  account  whatsoever,  up  to  the  date  of  the  said  writing 
obligatory,  to  be  paid  by  instalments  of  501.  every  three  months ; 
the  first  payment  to  be  made  on  the  1st  of  November  then  next, 
&c.;  until  the  whole  1,500Z.  should  be  fully  paid:  2ndly,  that 
the  defendant  should,  on  the  same  1st  of  November,  pay  to  the 
plaintiff  the  costs  then  incurred  in  an  action  then  lately  com- 
menced by  him  in  B.  B.  against  the  defendant,  to  be  settled  as 
between  party  and  party  by  Mr.  Bamsden,  attorney  in  Halifax : 
Srdly,  that  a  moiety  of  all  debts  and  sums  of  money  owing  to 
the  then  late  partnership  between  the  plaintiff  and  defendant 
should  be  recovered,  got  in,  or  received  by  the  plaintiff,  by  virtue 
of  the  assignment  thereof  some  time  then  ago 'executed  by  the 
defendant  to  him,  or  otherwise  howsoever;  (as  to  so  much 
thereof  as  should  be  so  recovered  or  received  before  the  said 
1,500Z.  should  be  paid  by  the  instalments  aforesaid,  after  de- 
ducting one-half  of  the  expenses  attending  the  recovery  thereof,) 
[  «60  ]  ^  taken  in  part  payment  of  the  said  "^1,5002. ;  and  as  to  such 
parts  of  the  said  debts  as  should  be  recovered  or  received  by  the 
plaintiff  after  the  1,5002.  should  have  been  paid  to  him  as  afore- 
said, the  plaintiff  should  duly  account  for  and  pay  one  moiety 
thereof  to  the  defendant  on  demand,  after  deducting  half  the 
expenses  as  aforesaid :  4thly,  that  the  defendant  should  receive 
to  his  own  use  all  dividends  and  sums  of  money  which  should  be 
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paid  in  respect  of  a  debt  of  622Z.  16s.  &d.  then  already  proved     Mitchell 
by  the   plaintiff  under  a  commission  of  bankrupt  against   the     stavbley. 
defendant,  and  that  the  plaintiflf  should  execute  an  assignment 
thereof  to  the  defendant  on  demand  ;  and  should  also  indemnify 
him  against  all  claims  and  demands  not  exceeding  160Z.,  which 
Messrs.  Ingrams  might  have  against  them  jointly  on  their  late 
co-partnership  account :  and,  5thly,  that  as  soon  as  the  1,500{. 
should  have  been  fully  paid,  and  the  debts  owing  to  the  partner- 
ship got  in  and  received  or  liquidated  and  settled,  and  one 
moiety  thereof  accounted  for  and  paid  by  the  plaintiflf  to  the 
defendant,  subject  as  aforesaid,  and  the  said  assignment  of  the 
dividends  on  the  debt  of  6222.  16h.  6d.  executed  by  the  plaintiff  as 
aforesaid,  the  parties  should  execute  mutual  releases  to  each 
other  of  all  claims  and  demands  up  to  the  date  of  the  writing 
obligatory.-    And  then  the   defendant   averred  that   no   other 
award  was  at  any  time  made  or  published  in  anywise  relating 
to  the  premises  so  submitted  as  aforesaid :  and  that  there  had 
not  been  nor  were  at  the  time  of  making  such  writing  obligatory 
any  sum  of  money  due  or  owing  from  the  defendant  to  the 
plaintiff,  or  any  claims  or  demands  alleged  or  pretended  by  the 
plaintiff  against  the  defendant  on  any  account  whatsoever  to  the 
extent  of  the  said  1,500Z.,  but  to  a  much  less  extent  only,  that  is, 
to  the  extent  of  1,023Z.  ISs.  and  no  more.     To  this  plea  the 
plaintiff  demurred,  *and  stated  for  special  cause  of  demurrer,       [  *6i  ] 
that  the  defendant  had  therein  pleaded  matter  which  it  was  not 
competent  to  plead,  inasmuch  as,  if  it  existed,  it  was  matter  of 
application  to  the  Court  to  set  aside  the  award,  and  not  matter 
of  plea. 

6thly,  The  defendant  pleaded  that  the  writing  obligatory  was 
made  conditioned  as  before  mentioned,  and  the  award  before 
stated  was  made,  and  no  other,  and  that  the  said  1,500Z.  thereby 
awarded  was  so  awarded  to  the  plaintiff  not  only  for  and  in 
respect  of  matters  in  difference  between  him  and  the  defendant 
before  and  at  the  time  of  making  the  same  writing  obligatory, 
bat  also  for  and  in  respect  of  other  claims  and  demands  of  the 
plaintiff  against  the  defendant,  which  did  not  exist  at  that  time, 
bat  arose  afterwards,  by  reason  of  the  plaintiffs  having  before 
then  accepted  certain  negotiable  bills  of  exchange  drawn  upon 
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Mitchell    him  by  and  for  the  accommodation  of  the  defendant,  and  which 

Stavelky     bills  at  the  time  of  making  the  writing  obligatory  had  been 

negotiated,  but  remained  unpaid.    The  plaintiff  also  demurred 

to  this  plea,  for  the  same  cause  as  was  stated  to  the  5th 

plea. 

7thly,  The  defendant  pleaded  the  condition  of  the  bond  and 
the  making  of  the  award,  as  in  the  last  plea,  and  that  no  other 
award  or  umpirage  was  made.  And  further,  that  at  the  time  of 
making  the  same  writing  obligatory  certain  negotiable  bills  of 
exchange  drawn  by  the  defendant  upon  and  accepted  by  the 
plaintiff,  and  before  that  time  negotiated,  were  and  remained 
unpaid  in  the  hands  of  the  holders  thereof  respectively,  and  that 
the  indemnity  or  security  of  the  defendant  as  the  drawer  of  such 
bills  from  being  called  upon  for  payment  of  the  same  by  the 
respective  holders  thereof,  was  at  the  time  of  making  such 
writing  obligatory  a  matter  in  difference  and  a  controversy 
[  *62  ]  *between  the  plaintiff  and  defendant :  and  that  the  said  arbi- 
trators before  the  making  of  their  said  award,  viz.  on  the  10th 
of  June,  1804,  had  notice  thereof,  but  have  not  made  or  given 
any  award  or  direction  touching  or  concerning  the  matter  and 
controversy  last  aforesaid.  And  that  divers  of  the  said  bills  of 
exchange  to  a  large  amount  in  the  whole  have  not  yet  been  paid 
by  the  plaintiff,  and  that  the  defendant  hath  been  and  is  still 
liable  to  pay  to  the  several  holders  of  such  bills  the  sums  of 
money  respectively  mentioned  in  those  bills.  To  this  the  plain- 
tiff demurred  generally. 

The  8th  plea,  after  stating,  as  before,  the  condition  of  the 
bond  and  the  award  made,  and  further  that  the  action  men- 
tioned in  the  award  as  then  before  commenced  by  the  plaintiff 
against  the  defendant  in  B.  B.  was  pending,  and  that  the  costs 
then  incurred  were  a  matter  in  difference  between  the  parties, 
alleged  that  the  arbitrators,  before  the  making  of  their  said 
award,  had  notice  thereof,  but  had  not  by  their  award  ascer- 
tained or  determined  the  amount  of  the  costs,  or  awarded  the 
same  to  be  taxed  by  any  proper  oflBcer  in  that  behalf,  and  have 
attempted  to  delegate  their  authority  respecting  such  costs  to 
Mr.  Eamsden,  in  the  award  named,  who  is  not  any  officer  for 
the  taxation  of  costs.     To  this  the  plaintiff  replied,  that  after 


TOL.XIV0  1812.    K.  B.     16  EAST,  62—64.  291 


the  making  of  the  award,  to  wit,  on  the  Ist  of  October,  1804,     Mitchell 
Mr.  Ramsden,  in  the  award  mentioned,  took  upon  him  to  settle,    stavelby. 
and  did  settle  the  costs  therein  mentioned  at  501. ;  of  which  the 
defendant  then  had  notice ;  and  that  the  defendant  afterwards 
paid  that  som  to  the  plaintiff  for  such  costs,  which  the  plaintiff 
accepted  in  full  satisfaction  and  discharge  thereof;   and  that 
afterwards,  on  the  1st  of  November,   1804,  and  on  divers  days 
between  that  and  Ist  of  November,  1808,  *the  defendant  paid  to       t  *^'  ^ 
the  plaintiff  divers  instalments  due  by  virtue  of  such  award ; 
and  as  well  the  defendant  as  the  plaintiff  assented  to  and  then 
ratified  and  confirmed  the  said  award ;  and  then  he  alleged   a 
breach   of   the   condition  of  the  bond,  in    the   nonpayment  of 
the  instalment  due  on  the  1st  of  November,  1808.    To  this  the 
defendant  demurred  generally. 

The  9th  plea,  stating  the  condition  of  the  bond  and  the  award 
made,  as  before  stated  in  the  5th  plea,  alleged  that  the  defendant 
(before  the  making  of  that  award,  which  was  on  the  14th  of 
July,  1804,)  on  the  8th  of  March,  1803,  being  a  trader,  and 
indebted  to  J.  H.  in  lOOZ.  and  upwards,  became  bankrupt,  and 
a  conunission  issued  against  him  on  the  9th  of  March,  1802, 
under  which  he  was  declared  a  bankrupt,  and  obtained  his  cer- 
tificate on  the  1st  of  August,  1804,  (after  the  award).  And  that 
the  claims  and  demands  of  the  plaintiff  upon  the  defendant,  for 
which  the  award  was  so  made,  accrued  to  the  plaintiff  before  the 
defendant  so  became  bankrupt.  The  plaintiff  replied,  that 
though  a  small  part  of  his  several  claims  and  demands  on  the 
defendant  submitted  to  the  arbitrators  by  the  bond,  &c.,  to  wit, 
50Z.,  part  thereof  accrued  to  the  plaintiff  before  the  defendant 
became  bankrupt  as  aforesaid,  yet  that  the  residue  of  such 
claims  and  demands  accrued  to  the  plaintiff  after  the  defendant's 
bankruptcy,  and  that  the  said  bond  of  submission  was  sealed 
and  delivered,  and  the  award  made,  after  the  defendant  became 
bankrupt ;  and  that  after  such  award,  to  wit,  on  the  1st  of 
November,  1804,  the  defendant  paid  to  the  plaintiff  divers  in- 
stalments due  under  and  by  virtue  of  the  said  award ;  and  that 
as  well  the  defendant  as  the  plaintiff  assented  to  and  then  ratified 
and  confirmed  the  said  award :  *and  then  he  alleged  a  breach  [  *64  ] 
as  before.     To  this  the  defendant  demurred  generally. 

u  2 
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Mitchell  Bowen  for  the  plaintiff,  contended,  as  to  the  5th,  6th,  and 

Staveley.  7th  pleas,  that  they  only  contained  matters  for  application  to 
the  summary  jurisdiction  of  the  Court,  to  set  aside  the  award, 
and  not  matters  which  were  pleadable  :  and  referred  to  Veale  v. 
Warner y\  Wills  v.  Maccarmick,l  and  Braddick  v.  Tliompson,^  to 
shew  that  no  objection  can  be  taken  to  an  award  in  pleading, 
which  does  not  appear  upon  the  face  of  it ;  and  that  partiality 
or  improper  conduct  in  the  arbitrators  can  neither  be  given  in 
evidence  on  the  general  plea  of  nil  debet,  nor  be  pleaded  specially 
to  an  action  of  debt  on  the  submission  bond.  The  5th  plea 
states  that  1,023Z.  13^.  and  no  more,  was  due  to  the  plaintiff,  in 
contradiction  to  the  award,  which  states  that  1,500Z.  was  due. 
This  in  effect  is  to  impute  to  the  arbitrators  misconduct  or 
neglect,  either  of  which  was  a  proper  subject  for  an  application 
to  the  Court  to  set  aside  the  award,  which  the  stat.  9  &  10 
W.  III.  c,  15, Ij  s.  2,  requires  to  be  made  before  the  last  day  of 
the  next  term  after  the  award  made.  IT 

(Bayley,  J. :  Such  an  application  can  only  be  made  when  the 
submission  to  the  award  is  made  a  rule  of  Court :  for  other- 
wise, the  party  must  proceed  as  at  common  law.) 

The  reason  why  it  was  not  done  in  this  case  was  because  the 
submission  was  lost  by  an  accident.  But  how  can  the  Court  see 
that  the  arbitrators  have  exceeded  their  jurisdiction.  The 
[  'eo  ]  award  is  equivalent  to  a  verdict  and  judgment  for  *1,500Z.,  after 
which  a  defendant  could  not  be  permitted  to  dispute  the  items 
on  which  it  was  founded.  The  6th  plea  states  that  some  of  the 
items  composing  the  sum  total  awarded  arose  after  the  submis- 
sion upon  certain  outstanding  bills  before  accepted  by  the 
plaintiff  for  the  accommodation  of  the  defendant,  but  not  then 
paid  :  but  that  was  a  subject  for  the  equitable  jurisdiction  of  the 
Court,  and  was  brought  before  the  arbitrators.  The  7th  plea  is 
that  the  award  does  not  indemnify  the  defendant  against  the 
outstanding  bills  for  which  he  was  liable :  but  that  also  was  a 

t  1  Saund.  323,  326.  j|  Eep.  52  &  53  Vict.  c.  49. 

i  2  Wils.  14«.  IT  Zachary  v.   Shepherd,    2   T.  B. 

§  8  East,  344.     [This  case  will  be  781,  was  referred  to ;  and  see  Lcwndea 

found  at  the  end  of  15  R.  E.— F.  P.]  v.  Lowndes,  1  East,  276. 
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proper  subject  for  the  equitable  jurisdiction  of  the  Court ;  for  if  Mitchell 
the  question  were  brought  before  the  notice  of  the  arbitrators,  staveley. 
and  they  thought  that  no  indemnity  should  be  given  by  the 
plaintiff,  their  judgment  would  conclude  it ;  as  in  Birks  v.  Tippel:^ 
and  by  Randall  v.  Randalll  a  general  award,  founded  on  a 
general  reference  of  all  matters  in  difference,  without  noticing 
all  the  particular  items,  may  be  enforced  by  attachment,  unless 
the  particular  matter  omitted  appeared  upon  the  face  of  the  sub- 
mission :  but  even  in  the  latter  case,  an  award  upon  all  the 
points  submitted  may  be  dispensed  with ;  as  in  Simmonds  v. 
Sicaine;^  if  such  omission  do  not  affect  the  justice  of  the  award 
upon  the  other  points  decided ;  except  where  the  submission  is 
with  a  clause  ita  qtu)d  fiat  de  premissis.  In  the  last  mentioned 
case  Chambre,  J.,  referred  to  Payne  v.  Cook  \\  in  the  Exchequer 
Chamber,  where  the  doctrine  was  laid  down,  that  as  there  was 
no  clause  in  the  submission  that  the  award  should  be  made  on 
all  the  points  submitted,  if  the  matters  omitted  were  not  neces- 
sarily dependent  on'  and  connected  with  the  other  points,  the 
*award  was  good.  Now  here  it  does  not  appear  that  the  arbitra-  [  ♦66  ] 
tors  did  not  notice  the  defendant's  claim  to  an  indemnity :  but 
if  they  had  not,  it  is  not  available  by  way  of  plea,  but  was  only 
ground  of  application  to  the  Court,  not  going  to  the  entire  jus- 
tice of  the  award.  The  negotiable  bills  were  accepted  by  the 
plaintiff;  he  therefore  was  the  person  first  liable  to  the  holders, 
and  consequently,  as  between  these  parties,  was  entitled  to  be 
credited  with  the  amount  in  account. 

LoBD  Ellbnbobouoh,  Ch.  J. : 

At  any  rate  this  was  a  matter  in  difference  between  the  parties, 
which  was  submitted  to  the  arbitrators  under  the  reference  of 
all  matters  in  difference.  And  without  saying  at  present  how 
far  the  award  is  good  upon  the  other  matters  which  they  have 
decided,  it  is  sufficient  to  say  that  the  7th  plea  states  that  a 
certain  other  matter  not  noticed  in  the  award  was  in  difference 
between  them,  of  which  notice  was  given  to  the  arbitrators,  but 
that  their  award  is  altogether  silent  upon  the  subject.  They 
were  called  upon  to  act  on  a  matter  in  controversy,  and  have  not 

t  1  Saund.  33.  §  1  Taunt.  549. 

J  8  B.  E.  601  (7  East,  81).  ||  1  Taunt.  554. 
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Mitchell  acted.  The  award  therefore  is  not  only  not  final,  but  there  is  no 
Stayelet.  award  at  all  respecting  one  of  the  matters  in  difference  referred, 
which  is  stated  to  have  been  notified  to  the  arbitrators.  It  was 
a  condition  of  the  submission  that  they  were  to  award  upon  all 
matters  in  difference  between  the  parties.  That  is  an  important 
diflSculty  against  which  the  plaintiff  has  to  contend,  and  it  would 
be  to  no  purpose  to  amend  the  pleadings. 

Le  Blanc,  J. : 

The  submission  was  of  all  matters  in  difference;  and  it  is 
stated  that  the  indemnity  of  the  defendant  as  a  drawer  of  certain 
[  *67  ]  bills  accepted  by  the  *plaintiff,  and  then  outstanding,  was  at  the 
time  of  making  the  submission  a  matter  in  difference  between 
these  parties,  and  that  it  was  notified  to  the  arbitrators ;  but 
there  is  nothing  stated  in  the  award  respecting  the  outstanding 
bills,  or  any  indemnity  against  them. 

Per  Curiam  : 

Judgment  for  the  defendant  on  the  7th  plea. 


1812.       EIGHT,   Lessee  of  GEOEGE  DAY,   v.  JOAN   DAY. 

•^^^  (16  East,  67—70.) 

[  67  ]  Under  a  devise  to  the  son  of  the  testator  of  the  residue  of  the  testator's 

estates,  &c. ;  but  in  case  he  should  die  under  twenty-one,  or  should  leave 
no  issue  male  or  female,  then  to  the  testator's  daughter  suiTiving,  and 
her  heirs  male  or  female ;  but  in  case  his  son  and  daughter  should  both 
die,  leaving  no  issue,  then  to  his  cousin  and  his  heirs ;  the  son  takes 
a  fee  with  an  executoiy  devise  to  the  daughter,  upon  the  event  of  his 
dying  under  twenty-one,  and  without  leaving  L-sue;  with  another 
executory  devise  over  to  the  cousin. 

This  ejectment,  which  was  brought  to  recover  certain  lands 
called  West  Sugworthy  in  the  parish  of  Roborough  in  the  county 
of  Devon,  was  tried  at  the  last  assizes  at  Exeter  before  Graham, 
B.,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

Thomas  Day,  being  seised  in  fee  of  the  premises  in  question, 
by  his  will  duly  executed  and  attested,  after  devising  to  his  wife 
Elizabeth  Day  an  annuity  for  six  years,  and  after  the  expiration 
thereof,  an  estate  called  Fillafin  for  her  life,  and  giving  pecuniary 
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legacies  to  his  daughter  Frances  Day,  and  other  persons  severally,       Right, 


devised  as  follows  :  "  All  the  rest,  residue,  and  remainder  of  my  ^^1^^ 
estates,  lands,  goods,  and  chattels,  I  give  and  bequeath  unto  my  j^^- 
son  George  Day,  whom  I  make  my  sole  executor.  But  in  case 
my  son  shall  die  under  the  age  of  21  years,  or  shall  leave  no 
issue  male  or  female,  then  I  give  all  my  said  lands  and  estates 
unto  my  said  daughter  Frances  Day,  she  being  surviving,  and 
her  heirs  male  or  female.  But  in  case  my  son  and  daughter 
shall  both  happen  to  die,  leaving  no  issue,  then  I  give  and 
bequeath  my  lands  and  *estates  unto  my  cousin  George  Day  [  '68  ] 
and  heirs,  paying  unto  my  wife  20i.  yearly  out  of  the  said  estates : 
but  then  she  is  to  relinquish  her  right  to  Fillafin.  But  then  it 
is  my  will,  and  I  bind  the  said  George  Day,  to  pay  unto  my 
cousins  J.  D.,  F.  B.,  and  H.  C,  and  my  daughter-in-law  M.  H., 
501.  each,  to  be  paid  them  by  the  said  George  Day  in  one  year 
after  he  shall  inherit  or  occupy  the  said  estates  and  lands." 
Upon  the  death  of  Thomas  Day  the  testator,  George  Day  his  son 
entered  and  became  possessed  of  the  premises;  and  having 
attained  his  age  of  21  years,  and  having  lawful  issue,  namely, 
the  said  George  Day,  the  lessor  of  the  plaintiff,  and  other 
children,  by  his  will  duly  executed  and  attested,  devised  to  his 
wife  Joan  Day  (the  defendant)  all  his  messuage  or  tenement, 
with  the  appurtenances,  called  West  Sugworthy,  for  her  life ; 
she  keeping  the  premises  in  good  repair.  George  Day,  the  son, 
afterwards  died,  leaving  George  Day,  the  lessor  of  the  plaintiff, 
his  eldest  son  and  heir  at  law,  and  other  lawful  issue,  and  the 
defendant  Joan  Day  his  widow  ;  which  latter  after  his  death  was 
possessed  of  the  premises.  If  the  lessor  of  the  plaintiff  were 
entitled  to  recover,  the  verdict  was  to  stand:  otherwise,  a  nonsuit 
was  to  be  entered. 

Baylcy  argued  for  the  lessor  of  the  plaintiff,  that  George 
Day,  the  son  of  the  devisor,  took  only  an  estate  tail,  and  not 
the  fee.  He  admitted  that  the  words  first  used  were  large 
enough  to  pass  the  fee ;  but  he  contended  that  the  subsequent 
words,  **  But  in  case  my  son  and  daughter  shall  both  happen  to 
die,  leaving  no  issue,"  then  over  to  the  cousin,  restrained  it  to 
an  estate  tail  in  the  son. 
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Right,  W.  Courtenay  for  the  defendant,  contended  that  George  Day, 

^y^  the  BOB,  took  in  fee,  with  an  executory  devise  over,  *to  take 

jj^Y  effect  in  the  event  of  his  dying  under  21,  and  without  issue. 

P  ,gg  n  But  the  Court  thought  the  case  too  clear  for  argument. 

Lord  Ellenborough,  Ch.  J. : 

A  multitude  of  decisions,  such  as  Fairfield  v.  Morgany\  East- 
man V.  Baker fX  and  Denn  v.  Kemeys,^  following iSott^eZZ  v.  Garrett^ 
which  is  reported  in  Moore,  422,  2  RoL  Rep,  282,  and  other 
books,  have  established  that  the  disjunction  word  "  or,"  in  a 
devise  of  this  kind,  is  to  be  construed  as  the  copulative  "  and," 
to  avoid  the  mischief  which  would  otherwise  happen  of  carrying 
over  the  estate  if  the  i&rst  devisee  died  under  the  age  of  21, 
though  he  had  left  issue ;  when  it  was  the  apparent  intention 
of  the  devisor  that  both  events  should  happen,  the  dying  under 
21,  "and"  without  issue,  before  the  estate  should  go  over. 
Then  at  the  age  of  21  the  testator  contemplated  that  the  devisee 
would  take  the  fee,  and  consequently  the  power  of  disposing 
of  the  estate  in  what  way  he  pleased ;  the  testator  leaving  it  to 
the  devisee,  after  his  attaining  21,  to  make  what  provision  he 
pleased  for  his  issue,  if  he  had  any :  but  only  providing  in  the 
event  of  the  devisee  dying  before  21,  that  the  estate  should  not 
go  over  from  the  issue. 

Grose,  J.  agreed. 

Le  Blakc,  J. : 

If  the  question  had  rested  merely  on  the  operation  of  the 
words  relied  on  by  the  plaintiff's  counsel,  it  would  have  been 
very  different ;  but  here  the  residue  of  the  testator's  estates, 
&c.  is  first  given  to  the  son ;  but  in  case  he  should  die  under 
[•70]  21,  "or"  (which  the  *Court3  have  read  "and")  should  leave 
no  issue,  then  to  the  daughter  surviving  and  her  heirs  male  or 
female.  He  thereby  provides  that  the  estates  should  not  go 
over  to  the  daughter  but  in  the  event  of  the  son  dying  under  21, 
and  without  leaving  issue :  and  then  he  makes  provision  in  case 

t  9  R.  E.  609  (2  Bos.  &  P.  (N.  R.)         J  9  E.  R.  728  (1  Taunt.  174). 
38).  §  9  E.  E.  681  (9  East,  366). 


Day. 
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both  his  son  and  daughter  should  die  leaving  no  issue,  that  the  Right, 
estates  should  go  over  to  his  cousin ;  that  is,  if  the  son  died  ^ay,°^ 
under  21  and  without  issue,  and  if  the  daughter  died  without 
issue.  The  event  therefore  on  which  the  estate  was  to  go  over 
did  not  happen. 

Bayley,  J.: 

The  words,  dying  without  issue,  as  they  occur  in  this  will,  do 
not  mean  a  dying  without  issue  indefinitely,  but  under  such 
special  circumstances  as  would  enable  the  estates  to  go  over  to 
the  daughter  after  the  son's  death ;  that  is,  in  case  he  died  under 
21  and  without  issue ;  and  to  the  cousin  after  the  death  of  the 
daughter  without  issue. 

Poatea  to  the  defendant. 


BOEASTON   V.   GEEEN.f  1812. 

(16  East,  71-^1.)  '^—' 

Trover  does  not  lie  by  an  in-coming  tenant  to  recover  the  value  of  the  [  71  ] 
away-going  crops  taken  by  the  off-going  tenant,  who  continued  to  hold 
the  land  as  tenant  from  year  to  year  after  the  expiration  of  an  old 
lease,  which  reserved  to  him  the  right  after  the  end  of  the  term  at  Lady- 
day  *'  to  fence  in  and  preserve  all  such  hard  corn  as  should  be  sown  on 
the  premises  the  winter  seedness  preceding,  so  as  the  same  exceeded  not 
twenty-nine  acres,  and  was  summer  fallowed  and  well  manured,  &c. 
and  at  harvest  to  reap  and  carry  away  the  same : "  for  neither  is  trover 
the  proper  action  to  try  a  question  as  to  the  right  to  the  land,  nor  does 
the  proper  remedy  for  any  mismanagement  of  the  land  during  the  former 
term  appertain  to  the  in-coming  tenant,  but  to  the  landlord.  And 
however  the  in-coming  tenant  might  maintain  an  action  against  the 
off-going  tenant  for  a  breach  of  the  custom  of  husbandry  in  the  place, 
in  not  leaving  one-third  of  the  away-going  crop  of  wheat  sown  upon  a 
clover  brush ;  yet  the  custom  of  the  country  coidd  have  no  place  where 
the  off-going  tenant  held  under  a  lease  expressly  making  a  different 
proyifiion  in  respect  of  the  away-going  crop,  or  where  he  continued  to 
hold  over  after  the  expiration  of  such  a  lease  without  coming  to  any 
fresh  agreement  with  his  landlord,  by  which  he  must  be  taken  to  hold 
under  the  same  terms. 

This  was  an  action  on  the  case,  in  which  the  first  count  stated 

that  the  defendant,  on  the  1st  of  January,  1806,  and  from  thence 

till  Lady-day,  1810,  was  the  tenant  and  occupier  of  a  certain 

farm  and  lands,  &c.  in  the  parish  of  Stoke  St.  Milborough,  in 

t  OriJUha  v.  Puleston  (1844)  13  M.  &  W.  358, 14  L.  J.  Ex.  33. 
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BoBASTOM  the  county  of  Salop,  which  he  held  as  tenant  from  year  to  year 
Gbeen.  for  80  long  as  he  and  his  landlord  pleased  ;  such  year  ending  at 
Lady-day.  That  the  defendant  quitted  at  Lady-day,  1810,  the 
said  farm  and  lands,  &c.,  and  ceased  to  be  tenant  thereof ;  and 
that  the  plaintiff  was  the  next  succeeding  and  in-coming  tenant 
and  occupier  of  the  said  farm,  &c.  That  long  before  and  at  the 
time  when  the  defendant  entered  upon  and  quitted  the  said  farm, 
&c.  there  was  and  still  is  an  ancient  custom  within  the  said 
parish,  that  every  tenant  of  any  farm  and  lands  within  the  same 
parish  holding  from  year  to  year,  such  year  ending  at  Lady-day, 
and  who  hath  sown  any  of  his  lands  with  wheat  on  a  clover 
brush  at  the  wheat  seedness  next  before  the  expiration  of  his 
tenancy,  and  hath  afterwards  reaped  the  wheat  growing  on  such 
lands  as  and  for  a  part  of  his  away-going  crop,  hath  been  used 
and  accustomed  and  of  right  ought  to  have  and  take  to  his  own 
[  ^72  ]  *^g0  two-third  parts  only  of  such  wheat,  and  to  leave  the  other 
third  for  the  in-coming  tenant.  And  then  the  plaintiff  averred 
that  the  defendant,  at  the  wheat  seedness  next  before  the  expira- 
tion of  his  said  tenancy,  and  of  his  so  quitting  the  said  farm, 
&c.,  sowed  50  acres  of  the  said  land  with  wheat  on  a  clover 
brush ;  and  that  afterwards,  and  whilst  the  plaintiff  was  the 
tenant  of  the  said  farm,  &c.,  to  wit,  on  the  1st  of  August,  1810, 
the  defendant  cut  down  and  reaped  the  wheat  growing  on  the 
said  lands  so  sown  by  him  ;  but  did  not  leave  one- third  part  of 
the  wheat  for  the  plaintiff  as  such  in-coming  tenant,  but  took 
and  carried  away  the  whole,  and  converted  the  same  to  his  own 
use,  contrary  to  the  custom.  There  were  other  counts  laying 
the  like  custom  in  case  of  tenancies  for  term  of  years  ending  at 
Lady-day :  and  there  was  another  count  in  trover  for  so  many 
sheaves  of  wheat  in  the  straw,  and  so  many  quarters  of  wheat 
and  loads  of  straw :  to  all  which  the  general  issue  was  pleaded. 
At  the  trial  before  Mr.  Serjt.  Marshall,  who  sat  for  Mr.  Justice 
Lawrence,  at  Shrewsbury,  it  was  proved,  on  the  part  of  the  plaintiff, 
that  he  entered  upon  the  farm  at  Lady-day,  1810,  at  which  time 
there  was  a  field  of  five  acres  in  turnips,  and  16  acres  of  clover 
brush.  The  defendant  was  then  sowing  wheat  for  the  off-going 
crop  on  all  the  fallows,  which  were  eight  or  10  acres,  but  only  on 
six  acres  of  the  clover  brush,  leaving  the  other  10  acres  unsown. 
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That  according  to  good  huebandry  the  turnips  ought  to  have     Boraston 

been  eaten  off  by  stock  during  the  winter,  which  would  have       geebw. 

fitted  the  land  for  Lent  com  in  the  spring.     That  Lent  corn,  and 

not  wheat,  ought,  according  to  good  husbandry,  to  have  been 

sown  after  the  turnips,  and  was  much  better  for  the  in-coming 

tenant;  and  that  the  sowing  with  wheat  was  bad  husbandry. 

*That  the  best  of  the  turnips  were  drawn  and  carried  into  an       [  •73  ] 

adjoining  piece,  and  were  consumed  there  by  the  cattle ;  the  rest 

was  eaten  off.     That  the  land  had  been  fallowed  for  turnips,  and 

ploughed  and  manured  several  times  in  the  summer  of  1809. 

It  was  admitted  on  the  part  of  the  defendant  that  he  had  reaped 

and  carried  away  all  the  wheat  sown  on  the  fallow,  on  the  clover, 

and  on  the  turnips.     It  was  also  proved  to  be  the  custom  that 

the  in-coming  tenant  should  have  a  third  of   all  wheat  sown 

upon  a  clover  brush ;  which  was  explained  to  be  what  was  sown 

at  one  ploughing  on  clover ;  and  that  it  was  so  called  whether 

eaten  or  mown  off ;  though  eaten  off  enriched  and  hardened  a 

light  soil,  as  this  was,  which  made  it  hold  the  wheat  better ; 

while  mowing  the  land  impoverished  it. 

On  the  part  of  the  defendant,  a  lease  was  proved,  by  which 
this  farm  was  demised  by  Mr.  Hall  the  landlord  to  one  Hudson 
for  21  years  from  the  6th  of  April,  1782 ;  in  which  was  a 
covenant  by  Hudson  not  at  any  time  during  the  term  to  sow 
any  part  of  the  lands  demised  upon  the  brush,  but  at  all  times 
to  manage  and  manure  them  in  a  good  and  husbandlike  manner, 
and  not  wilfully  to  impoverish  and  make  barren  the  same. 
And  a  covenant  by  Hall,  that  it  should  be  lawful  for  Hudson  to 
make  use  of  convenient  pieces  of  land  belonging  to  the  said 
premises  until  May-day  next  after  the  end  of  the  said  term  for 
his  and  their  cattle  to  eat  and  spend  all  such  hay,  straw,  or 
fodder,  as  should  then  be  or  remain  upon  the  demised  premises ; 
and  until  harvest  then  next  following,  to  fence  in  and  take  care 
of  and  preserve  all  such  hard  corn  as  shall  be  sown  on  the  said 
premises  the  winter  seedness  precedent  thereto,  so  as  the  same 
exceeded  not  29  acres  in  the  whole,  and  be  summer  fal- 
lowed, and  well  manured  with  *muck  or  lime ;  and  at  such  [  *74  ] 
harvest  to  reap,  order,  carry,  and  place  such  hard  corn  in  a 
convenient  part  of  the  barns  belonging  to  the  said   demised 
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BoEASTOK  premises,  and  there  to  thresh  out,  &c.  and  carry  away  the  same 
Gbkbn.  before  corn  harvest  then  next  following,  leaving  the  straw 
thereof  upon  the  premises  for  the  use  of  the  said  Hall,  his  heirs 
and  assigns.  That  Hudson  had  assigned  the  remainder  of  his 
lease  after  some  years  to  the  defendant,  who  continued  to  hold 
after  the  expiration  of  it  in  1803,  the  same  as  before,  till  Lady- 
day,  1810,  when  he  gave  it  up. 

It  was  thereupon  contended  for  the  defendant,  that  the  custom 
could  not  apply  to  this  case,  where  the  holding  was  upon  a 
special  contract,  at  first  under  the  indenture,  and  afterwards  by 
an  implied  agreement  under  the  same  terms,  by  which  the 
defendant  had  a  right  to  take  hard  corn  sown,  not  exceeding 
29  acres,  as  an  away-going  crop  ;  and  therefore  that  this  action 
could  not  be  sustained.  To  this  it  was  answered  for  the  plaintiff, 
that  the  defendant  whose  term  was  now  expired  had  no  right  to 
take  any  part  of  the  produce  grown  upon  the  land  afterwards, 
unless  by  custom  or  special  agreement :  that  if  he  disclaimed  to 
be  bound  by  the  custom,  he  must  make  title  to  the  com  under 
the  terms  and  conditions  of  the  covenant,  which  he  could  only 
do  by  shewing  that  the  land  so  cropped  (not  exceeding  29  acres) 
had  been  summer  fallowed,  and  well  manured  :  whereas  the  corn 
taken  by  him  was  proved  to  have  been  sown  partly  upon  a  clover 
brush,  and  partly  upon  turnip  land  ploughed  and  sown  contrary 
to  good  husbandry  and  the  terms  of  the  covenant.  In  reply,  it 
was  contended  for  the  defendant  that  he  was  at  all  events 
entitled  to  the  corn ;  and  if  improperly  raised,  he  was  answer- 
able for  it  to  his  landlord ;  but  that  no  question  could  be  made 
[  *7b  ]  of  that  between  him  and  the  in-coming  *tenant.  The  cause 
however  was  permitted  to  proceed;  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  The  defendant  then 
went  into  evidence  to  negative  the  custom,  which  is  not  material 
to  be  stated:  and  finally  two  questions  were  left  to  the  jury; 
1st,  as  to  the  existence  of  any  custom,  as  stated  in  the  special 
counts  of  the  declaration ;  and  if  they  found  the  custom, 
then  they  were  dh*ected  to  find  a  verdict  for  the  plaintiflf,  and 
give  him  the  value  of  one-third  of  the  wheat  sown  upon 
the  clover  brush,  which  was  21Z.  But  if  they  thought  the 
custom  not  proved,  then  they  were  to  find  for  the  defendant  on 
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the  four  special  counts.  2ndly,  Whether  the  sowing  of  wheat  Boraston 
on  turnip  land  at  the  season  and  in  the  manner  described  by  qreek. 
the  plaintiffs  witnesses  was  contrary  to  good  husbandry :  and  if 
80,  then  they  were  instructed  that  by  the  construction  of  the 
covenant  the  defendant  could  have  no  claim  to  the  way-going 
crop  from  land  so  sown,  and  were  directed  to  find  for  the  plaintiff 
upon  the  fifth  count,  in  trover,  and  give  him  the  value  in 
damages  of  the  crop  so  sown  and  taken  away  by  the  defendant : 
otherwise,  to  find  for  the  defendant.  The  jury  found  for  the 
plaintiff  on  both  the  grounds  submitted  to  them,  and  gave  Him 
63/.  in  damages. 

Jervis  moved  in  the  last  Term  to  enter  a  nonsuit,  or  to 
reduce  the  damages  from  84Z.  to  211.  He  contended,  1st,  that 
the  plaintiff  could  not  recover  on  the  custom,  because  it  appeared 
that  the  defendant  had  held  under  a  lease,  which,  being  a 
special  contract  between  the  parties,  excluded  any  implied  con- 
tract under  the  custom ;  and  when  the  defendant  held  on  after 
the  expiration  of  the  lease,  it  must  be  taken,  in  the  absence  of 
any  evidence  to  the  contrary,  that  he  held  on  upon  the  terms 
contained  *in  the  expired  lease.  2ndly,  That  the  plaintiff  [  '76  ] 
could  not  recover  on  the  count  in  trover,  as  this  form  of  action 
did  not  lie  to  try  the  right  to  land,  or  to  the  produce  of  land 
taken  by  the  party  as  claiming  an  interest  in  the  soil.  And  it 
was  no  answer  to  say  that  the  crop  had  been  taken  contrary  to 
the  covenant  in  the  lease ;  for  that  could  not  alter  the  question 
of  property,  as  between  the  in-coming  and  out-going  tenant, 
though  it  might  subject  the  latter  to  an  action  of  a  different  sort 
by  the  landlord,  as  for  a  breach  of  the  implied  agreement  to 
cultivate  the  land  according  to  the  covenants  in  the  expired 
lease. 

Dauncey  and  Ahhott  [having  shewed  cause  against  the  rule] , 

Jervi$  and  PiMer,  contra,  were  stopped  by  the  Court.  [  78  ] 

Lord  Ellenbobough,  Gh.  J. : 

The  defendant  held  the  farm  upon  the  terms  of  the  expired 
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BoRASTON  lease,  which  puts  an  end  to  the  question.  The  plaintiff  claims 
Grbkh.  the  21Z.  for  the  one-third  of  the  wheat  sown  upon  the  clover 
brush,  according  to  the  custom  of  the  country  ;  but  the  terms 
of  the  defendant's  holding  had  no  reference  to  the  custom  ;  for 
that  is  only  a  contract  which  the  law  raises  in  the  absence  of 
any  particular  contract  between  the  parties ;  and  here  there  was 
at  one  time  a  subsisting  lease  between  them  ;  and  after  that  was 
expired  the  tenant  must  be  taken  to  have  continued  to  hold 
under  the  same  terms ;  for  the  breach  of  which  the  landlord 
[  *^^  ]  would  have  a  similar  remedy,  varying  only  in  the  form  *of  the 
action.  Then  as  to  the  63Z.  for  the  remainder  of  the  wheat,  the 
plaintiff's  argument  is  that  the  defendant  being  only  entitled  to 
hold  under  the  terms  of  the  lease,  and  not  having  complied  with 
the  condition  of  manuring  and  summer  fallowing  the  ground  on 
which  the  crop  was  raised,  he  is  denuded  of  all  right  to  the  crop, 
and  that  having  cut  it  down  and  carried  it  away,  the  in-coming 
tenant  is  entitled  to  maintain  trover  for  it.  Now  looking  at  the 
lease,  it  appears  that  there  are,  not  one,  but  three  conditions, 
on  the  non-performance  of  which  it  must  be  contended  that  the 
lease  entitled  the  landlord  or  the  in-coming  tenant  to  claim  as 
his  own  the  growing  crop  sown  by  the  off-going  tenant :  these 
are,  that  the  quantity  sown  should  not  exceed  29  acres,  that 
it  should  have  been  summer  fallowed,  and  well  manured  with 
muck  or  lime.  Then  would  it  be  contended,  that  if  the  quantity 
sown  had  exceeded  the  29  acres  by  a  pole,  that  would  have 
given  the  growing  corn  to  the  landlord,  or  the  in-coming  tenant, 
as  his  property,  and  made  the  off-going  tenant  a  trespasser  for 
entering  on  the  land.  Then  would  the  neglect  of  summer 
fallowing,  or  of  not  well  manuring  the  land,  change  the  property- 
That  is  a  matter  we  all  know  which  is  open  to  great  difference 
of  opinion :  and  is  the  claim  of  property  to  be  in  abeyance  till 
that  question  is  ascertained  ?  It  would  introduce  strange  con- 
fusion into  the  remedies  of  the  law  if  the  crops  sown  by  the 
tenant  were  to  be  considered  as  his  own,  or  the  landlord's 
^  property,  according  as  he  had  or  had  not  complied  with  the 

terms  of  his  covenant.  We  cannot  per  solium  treat  the  whole  of 
his  claim  to  take  the  growing  crop  as  a  wrong  and  damage  done 
to  the  landlord  or  to  the  succeeding  tenant,  to  enable  them  at 
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once  to  bring  trover  or  trespass ;    and  it  would  be  most  *incon-     Borastox 
gruous  to  say  that  trover  lies  by  the  in-coming  tenant  for  the       gbkbk. 
oflf-going  crop  when  severed,  because  there  has  been  an  inade-       [  ♦so  ] 
quate   performance  of  the   conditions  on  which  the  off-going 
tenant  was  to  raise  and  take  such  crop. 

Grose,  J.  agreed. 

Le  Blanc,  J.  not  having  returned  into  Court  till  after  the 
argument  of  the  case,  declined  giving  any  opinion  upon  it. 

Bayley,  J. : 

It  is  not  true,  as  stated  in  the  declaration,  that  in  every  case 
of  a  tenancy  from  year  to  year,  expiring  at  Lady-day,  the  in- 
coming tenant  is  entitled  by  the  custom  of  this  parish  to  one- 
third,  and  the  off-going  tenant  to  two-thirds  of  the  away-going 
crop  of  wheat  sown  on  a  clover  brush :  it  is  so  where  there  is  no 
express  agreement  to  the  contrary  ;  and  it  may  be  so  even  in  the 
case  of  a  deed  which  is  altogether  silent  as  to  the  away-going 
crop  :  but  if  the  parties  provide  for  it  by  their  special  contract, 
the  right  to  the  crop  must  depend  entirely  upon  the  provisions 
of  the  lease :  and  it  will  be  the  same  where  the  tenant  holds  on 
after  the  lease  is  expired.  That  disposes  of  the  plaintiff's  claim 
for  the  211.  which  is  founded  upon  the  alleged  custom  of  the 
country.  But  then  it  is  contended  that  the  off-going  tenant's 
right  to  the  away-going  crop  depending  upon  the  terms  of  the 
lease,  he  cannot  claim  it  unless  he  has  complied  with  all  those 
terms  by  which  he  bound  himself  to  cultivate  the  land  for 
raising  the  off-going  crop :  and  that  not  having  done  so,  the 
in-coming  tenant  may  maintain  trover  for  the  value  of  it  when 
severed  and  taken  away.  But  trover  is  not  the  form  of  action 
in  which  such  a  question  can  be  tried.  If  he  sow  the  land,  it  is 
on  a  *claim  of  right  to  reap  the  crop,  and  he  continues  in  fact  [  *8l  ] 
in  possession  of  the  land  on  which  the  crop  grows  for  that  pur- 
pose. It  is  said,  however,  that  he  is  not  the  legal  tenant  of  the 
land  at  the  time  of  the  off-going  crop  taken  :  but  that  is  begging 
the  question ;  for  it  is  considered  that  the  right  reserved  to  the 
tenant  to  take  the  crop  is  a  prolongation  of  the  term  as  to  the 
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BoBASTON  land  on  which  it  grows,  and  that  the  possession  of  the  land 
Green.  continues  in  the  tenant  till  the  crop  is  taken.  It  has  been  held 
that  the  landlord  may  distrain  upon  the  off-going  crop  for  the 
old  rent.  On  what  ground  could  that  have  been  so  held  but 
that  the  tenancy  still  continued  as  to  that  part  of  the  land? 
At  common  law  the  landlord  could  only  distrain  during  the 
term ;  then  the  statute  t  extended  that  remedy  to  six  months 
afterwards  :  but  in  Beavan  v.  Delahay,  1  H.  Blac.  5,  J  the  Court 
of  G.  B.  held  that  the  landlord  was  entitled  to  distrain  on  the 
off-going  crop,  though  more  than  six  months  had  elapsed 
after  the  end  of  the  term.  Therefore  as  to  that  part  of  the 
land  on  which  the  crop  was  growing,  I  consider  that  the 
possession  of  the  off-going  tenant  continued.  Then  it  would  be 
unheard-of  to  be  trying  in  an  action  of  trover  for  the  produce, 
whether  the  land  had  been  properly  summer-fallowed  or 
manured  by  the  tenant.  If  it  has  not,  the  landlord  will  have 
his  remedy  against  the  tenant  upon  his  covenant  or  agreement 
for  the  abuse  of  the  land ;  but  the  landlord  is  the  proper  party 
to  have  that  remedy,  and  not  the  in-coming  tenant. 

Rule  absolute  for  a  nonsuit  to  be  entered. 

t  8  Ann.  c.  14.  t  2  E.  E.  696. 
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GOODTITLE,    Lessee  of  CHARLES    LUXMOEE,   v.       1812. 

SAVILLE    AND    OTHERS-t  '^—' 

(16  Baat,  87—99.)  [  37  ] 

Under  a  beneficial  long  lease,  reserving  liberty  to  the  lessee  to  ont 
down  and  dispose  of  aU  timber  and  coppice,  &o.  (the  yalue  of  which 
was  included  in  the  purchase),  then  growing  or  thereafter  to  grow 
during  the  term ;  subject,  however,  to  a  proviso  that  when  and  so  often 
as  the  lessee  should  intend,  during  the  term,  to  sell  the  timber,  &q. 
growing  on  the  premises  or  any  part  thereof,  he  should  immediately 
thereupon  give  notice  in  writing  to  the  lessor  of  such  intention,  who 
should  thereupon  have  the  option  of  purchasing  it ;  and  on  the  lessor's 
neglect  or  refusal  to  purchase,  the  lessee  might  dispose  of  it  absolutely ; 
if  the  lessee,  soon  after  the  execution  of  the  lease,  hand  fide  intend  to 
cut  down  the  whole  of  the  then  growing  timber  and  coppice,  &c. 
and  giy^  notice  in  writing  to  that  effect,  and  the  lessor  declines  to 
purchase ;  the  lessee  may  proceed  to  cut  down  the  whole  in  different 
seasons  according  to  hia  convenience,  and  is  not  obliged  to  giye  a 
fresh  notice  at  every  succeeding  cutting:  and  this,  though  the 
lessor  had  in  the  interval  assigned  his  interest  in  the  land  to 
another. 

After  such  assignment,  it  is  sufficient  for  the  lessee,  after  ejectment 
brought  by  the  assignee  of  the  lessor  for  a  forfeiture,  to  giye  the 
assignee  notice  to  produce  the  original  notice  in  writing  of  the  intention 
to  cut  the  whole ;  and  on  default  of  its  production  at  the  trial,  he 
may  giye  parol  evidence  of  it.  For  it  will  be  presumed  to  have  been 
delivered  up  to  the  assignee  of  the  reversion  as  a  document  relating  to 
the  estate. 

This  ejectment  was  brought,  and  tried  at  Exeter  in  the  spring 
0!  1812,  before  Chainbre,  J.,  for  the  recovery  of  an  estate  called 
Okehampton  Park  and  other  lands,  claimed  by  the  lessor  of  the 
plaintiff  under  a  proviso  for  re-entry  contained  in  the  after- 
mentioned  lease.  The  declaration  contained  three  counts  on 
several  demises  by  Mr.  Ghas.  Loxmore,  who  was  assignee  of  the 
reversion  of  the  premises  in  question,  under  a  conveyance  from 
Lord  Viscount  Courtenay,  about  Christmas,  1804 ;  the  first  of 
these  demises  being  on  the  1st  of  January,  1810;  the  second 
on  the  1st  of  August,  1811 ;  and  the  third  on  the  18th  of 
January,  1812.    The  defendant,  Mr.  Saville,  was  *the  assignee       [  'ss  ] 

t  Cited  in  judgments  in  Wotder  y.  KrwU  (1876)  1  Ex.  D.  124,  128,  129 ;  46 
L.  J.  Ex.  313,  34  L.  T.  362.— E.  0. 
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of  the  terms  created  by  the  lease.  The  indenture  bore  date  the 
24th  of  March,  1798,  whereby  Lord  Viscount  Courtenay,  in 
consideration  of  12,500L  paid  to  him  by  H.  Holland,  Esq.,  and 
of  the  yearly  rents  and  heriots  reserved  and  the  covenants, 
reservations,  restrictions,  and  agreements  therein  mentioned, 
granted  to  Mr.  Holland  Okehampton  Park,  in  the  county  of 
Devon,  containing  1,485  acres,  "  together  with  all  timber  and 
other  trees,  coppice,  and  other  wood,  now  standing  and  growing, 
or  hereafter  to  grow  on  the  said  park ;  with  Uberty  to  and  for 
the  said  H.  Holland,  his  executors,  &c.  to  cut  down  and  dispose 
of  such  timber  and  other  trees,  coppice  and  other  wood,  during 
the  term  hereinafter  granted,  for  his  and  their  own  use  and 
benefit ;  except,  and  subject  to  the  proviso  and  agreement  here- 
inafter contained :  "  and  also  a  plot  of  ground  adjoining  called 
Park  Kempleys ;  excepting  the  timber  and  other  trees  growing 
or  to  grow  on  such  plots  ;  "  and  also  all  saplings  growing  or  to 
grow  on  Okehampton  Park  of  less  than  six  inches  in  diameter, 
except  such  as  shall  be  standing  and  growing  on  any  plot  of 
land  belonging  to  the  said  park,  which  shall  be  grubbed  up  by 
the  said  H.  Holland,  his  executors,  &c.  for  the  cultivation  and  im- 
provement thereof; "  habendum  the  said  park  and  plot  of  ground 
and  other  the  premises  granted  to  H.  Holland,  his  executors, 
administrators,  and  assigns,  for  a  term  of  40  years  thence 
ensuing,  and  also  for  a  concurrent  term  of  99  years  determinable 
upon  three  lives,  at  a  rent  of  22{.  lOs.  for  the  park,  and  5Z.  5s. 
for  a  heriot,  on  the  death  of  each  of  the  lives,  in  succession, 
and  of  58.  rent  for  the  plot,  with  58.  heriots.  Then  followed 
covenants  by  Mr.  Holland  for  payment  of  rent,  repairs,  &c.  and 
doing  suit  and  service  at  the  lord's  court :  with  a  proviso  for 
re-entry  of  the  grantor,  his  heirs  and  assignees,  *'*  if  the  said 
H.  Holland,  his  executors,  &c.  do  not  well  and  truly  perform  and 
keep  all  and  singular  the  covenants,  conditions,  reservations, 
restrictions,  and  agreements  therein  contained,  on  his  and  their 
part  to  be  performed,"  &c.  The  grantor  then  covenanted  for 
quiet  enjoyment;  and  then  followed  this  clause  of  agreement 
between  the  parties,  "  that  when  and  so  often  as  the  said 
H.  Holland,  his  executors,  &c.  shall  intend,  during  the  con- 
tinuance of  the  said  several  terms  or  either  of  them,  to  sell  and 
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dispose  of  the  timber  and  other  trees,  coppice  and  other  wood,   goodtitlb, 


growing  or  to  grow  on  the  said  premises,  or  any  part  thereof,  he    li^ore, 

the  said  H.  Holland,  his  executors,  &c.  shall  and  will,  imme-     -,    *• 

.  Savillk. 

diately  thereupon,  give  notice  in  writing  unto  the  said  Lord 
Viscount  Gourtenay,  his  heirs  or  assigns,  of  such  his  or  their 
intention  so  to  do;  and  thereupon  the  said  Lord  Viscount 
Gourtenay,  his  heirs  or  assigns,  shall  be  entitled  to  the  option  of 
purchasing  such  timber  and  other  trees,  coppice,  and  other 
wood,  in  order  to  prevent  the  same  from  being  cut  down,  in  case 
he  or  they  shall  think  fit  to  preserve  the  same  to  stand  on  the 
premises,  at  such  price  or  prices  as  such  timber,  &c.  contained 
in  such  notice  shall  be  estimated  to  be  worth  by  two  indifferent 
persons,  &c. :  and  when  such  notice  shall  have  been  given  as 
aforesaid,  in  case  Lord  Viscount  Gourtenay,  his  heirs  or  assigns, 
shall,  within  one  month  then  next  after  signify  to  H.  H.  his 
executors,  &c.  his  or  their  intention  of  purchasing  the  same, 
then  and  from  thenceforth  H.  H.,  his  executors,  &c.  shall 
have  no  power  to  sell  and  dispose  thereof  to  any  other  person  or 
persons  without  the  privity  and  consent  of  Lord  Viscount 
Gourtenay,  his  heirs  or  assigns ;  unless  Lord  Viscount  Gourtenay, 
his  *heir8  or  assigns,  shall  neglect  or  omit  to  ascertain  the  [  ♦oo  ] 
value  of  such  timber  in  manner  aforesaid,  and  to  pay  the  esti- 
mated value  thereof  within  six  months  from  the  time  of  his 
or  their  signifying  an  intention  of  purchasing  such  timber,  &c. ; 
but  after  the  expiration  thereof  H.  Holland,  his  executors,  &c. 
shall  be  at  liberty  to  sell,  cut  down,  and  dispose  of  such  timber 
in  such  maimer  as  he  or  they  shall  think  fit,  anything  therein- 
before contained  to  the  contrary  notwithstanding." 

The  substance  of  the  evidence  given  by  the  plaintiff's  witnesses 
was  this.  Mr.  Luxmore's  agent  living  at  the  town  of  Oke- 
hampton,  adjoining  the  premises,  proved  that  he  had  received 
the  reserved  rent  from  the  defendant's  agent  from  the  time  of 
the  reversion  purchased  by  Mr.  Luxmore  in  1804  down  to 
Michaelmas,  1810.  That  a  great  deal  of  timber  was  cut  in 
Okehampton  Park  in  1799,  during  Mr.  Holland's  time,  when  the 
witness  bought  some  of  the  lops  of  the  trees.  That  he  knew 
of  no  intention  on  the  part  of  the  defendant,  after  his  purchase 
of  the  term,  to  fell  timber  again,  in  1804,  1805,  or  1806 ;  during 
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GooDTiTLE,  which  years  it  was  proved  by  other  witnesses  that  there  were 
considerable  falls  of  timber,  and  other  wood:  and  there  was 
another  considerable  fall  in  1811.  These  several  falls  were  clearly 
proved  by  many  of  the  witnesses  to  be  notorious  in  Okehampton 
and  the  neighbourhood.  On  the  part  of  the  defendant  a  note 
was  read  from  another  agent  of  Mr.  Luxmore  to  the  defendant's 
agent  in  1808,  containing  an  account  of  rents  due  to  Mr.  Lux- 
more  from  the  defendant ;  in  which  the  balance  was  only  2d. 
The  brother  of  the  late  Mr.  Holland,  the  original  lessee,  then 
proved  that  in  October,  1798  he  saw  Mr.  Holland  deliver  a  paper 
to  Lord  Courtenay's  bailiff,  *now  dead,  which  paper  he  heard 
read,  but  could  not  tell  whether  it  was  now  in  existence  or  not.t 
Soon  after  he  and  his  brother  went  by  invitation  to  Lord 
Gourtenay  at  Powderham  Castle,  and  staid  there  two  days; 
during  which  time  there  was  much  conversation  between  his 
brother  and  Lord  Gourtenay,  as  to  what  Mr.  Holland  meant  to 
do  with  the  timber  and  with  the  park.  Mr.  Holland  said  he  had 
had  the  wood  surveyed,  and  had  been  deceived  in  the  value ; 
that  a  great  deal  of  it  was  fit  for  little  else  than  burning  lime- 
stone. Lord  Gourtenay  said  it  was  an  odd  purpose  to  apply 
timber  to :  and  acknowledged  having  received  a  notice  of  Mr. 
Holland's  intention  to  cut  down  all  the  timber  and  other  wood 
in  the  park:  all  that  he  had  granted  to  him  by  his  lease: 
adding,  that  he  (Lord  G.)  had  not  the  means  to  purchase  it,  and 
that  Mr.  Holland  was  at  liberty  to  cut  down  every  stick  that 


t  Notice  was  proved  to  haye  been 
giyen  to  the  lessor  of  the  plaintiff  to 
produce  a  written  notice,  sent  by  Mr. 
Holland  to  Lord  Gourtenay  at  this 
time,  of  his  intention  to  cut  down 
and  sell  and  dispose  of  all  the  timber 
and  other  trees,  coppice,  and  other 
wood,  &c.  in  Okehampton  Park.  The 
plaintiff's  counsel  disayowed  haying 
or  knowing  of  any  such  notice ;  and 
objected  that  before  parol  evidence 
could  be  given  of  it,  the  defendant 
should  at  least  have  shewn,  that 
notice  had  been  given  to  Lord  Cour- 
tenay*s  agent  at  Powderham  (his 
lordship  having  quitted  the  kingdom) 
to  search  for  and  produce  the  paper 


in  question,  said  to  have  been  sent 
to  him  by  Mr.  Holland.  The  learned 
Judge,  however,  was  of  opinion  that 
the  paper  in  question,  being  a  docu- 
ment relating  to  the  reversionary 
estate,  must  he  presumed,  if  in  ex- 
istence, to  have  been  handed  over 
with  the  title-deeds  of  the  estate  to 
Mr.  Luxmore,  the  purchaser  of  the 
reversion;  and  therefore,  upon  the 
non-production  of  it  in  pursuance  of 
the  notice  served  upon  him,  he  let  in 
the  parol  evidence  of  its  contents. 
This  objection  was  repeated  again 
upon  the  motion  for  Ibi  new  trial,  and 
overruled  by  the  Court. 
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was  in  the  park,  hollies,  and  everything  else.     Another  witness   Goodtitle, 
also  proved  that  Lord  Courtenay  was  at  Okehampton  in  1799  or    luxmohe, 
1800,  after  or  during  the  time  of  a  fall,  when  the  timber  was     g^yjLLE 
lying  on  the  ground ;  and  shortly  after  on  his  return  to  Powder- 
ham  Castle,  his  lordship  ^mentioned  to  the  witness  the  quantity       [  *92  ] 
of  timber  that  Mr.  Holland  had  thrown  in  the  park,  and  said 
that  he  was  sorry  to  hear  that  Mr.  Holland  had  determined  to 
clear  the  park  of  timber.    Within  two  years  afterwards,  the 
witness,    being    again    at    Fowderham,    was    asked    by  Lord 
Courtenay  what  was  going  on  in  Okehampton  Park,  when  the 
witness  answered,  that  Mr.  Holland  was  continuing  to  clear  the 
park  as  fast  as  he  could.    Lord  Courtenay  said,  he  had  heard 
that  Mr.  Holland  had  complained  of  his  bargain  ;  but  he  hoped 
that  now  he  had  thrown  so  much  timber,  his  bargain  would  not 
turn  out  a  bad  one  at  last.    That  in  other  conversations  Lord 
Courtenay  had  also  expressed  to  the  witness  that  Mr.  Holland 
was  proceeding  to  clear  the  park  as  fast  as  he  could  :  and  this 
was  not  confined  to  a  particular  fall,  but  referred  generally  to 
clearing  the  park.    To  another  witness,  who  was  regretting  to 
Lord  Courtenay  in  1799  that  so  much  of  the  timber  was  cut 
down  as  would  spoil  the  picturesque  beauty  of  the  park,  his 
lordship  answered  that  he  had  disposed  of  the  place  to  Mr. 
Holland,  and  had  nothing  to  do  with  it.    The  defendant  also 
proved  the  notoriety  and  extent  of  the  fall  in  1804,  when  the 
timber  was  previously  advertised,  and  some  of  it  sold  by  auction. 
That  it  took  two  seasons  to  cut.    And  that  there  was  the  like 
notoriety  of  other  cuttings  in  1805  and  1806.     That  the  cuttings 
were  all  of  timber  that  had  arrived  at  maturity,  and  some  were 
past  it.    The  learned  Judge,  on  summing  up  the  evidence,  told 
the  jury  that  if  they  were  satisfied  that  Mr.  Holland  before  his 
assignment  to  the  defendant  had  given  a  written  notice  to  Lord 
Courtenay  the  then  reversioner,  as  required  by  the  agreement  in 
the  lease,  of  his  intention  to  cut  down  and  dispose  of  the  wood ; 
and  that  such  notice  was  not  partial,  extending  only  to  particular 
parts  of  the  wood,  *but  expressed  a  general  intention  to  cut       [  *93  ] 
down  and  dispose  of  the  whole,  as  seemed  to  be  admitted  in  the 
conversations    by  Lord  Courtenay,    in    such    case,    as    Lord 
Courtenay  had   declined  to  avail   himself  of    that  notice  by 
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complying  with  the  terme  on  his  part ;  he  thought  the  defendants 
were  entitled  to  a  verdict.  That  the  price  of  the  wood  being 
included  in  the  consideration  of  12,500Z.  paid  for  the  lease  by  the 
lessee,  it  appeared  to  him  that  such  notice  entitled  the  lessee  to 
be  repaid  the  whole  estimated  value  within  the  stipulated  period, 
if  the  lessor  chose  to  purchase :  and  that  Lord  Courtenay  having 
waived  the  purchase,  he  thought  that  at  the  expiration  of  such 
limited  period  the  lessee's  interest  in  the  wood  became  absolute, 
and  the  lessor's  option  was  at  an  end,  and  consequently  that  no 
forfeiture  had  arisen.  The  jury  found  a  verdict  for  the  defendant. 
Lens^  Serjt.  in  the  last  Term  moved  for  a  new  trial,  on  the 
ground  that  the  construction  put  upon  the  proviso  in  the  lease 
was  erroneous ;  for  that  though  the  lessee  might  have  cut  down 
the  whole  of  the  timber  at  one  continuing  fall,  if  he  had  given 
notice  of  such  his  intention ;  yet  if  he  did  not  cut  do¥m  the 
whole,  but  stopped  his  cutting,  he  could  not  commence  a  new 
and  distinct  cutting  again,  without  first  giving  a  new  notice  and 
option  to  the  lessor.  The  words  of  the  proviso,  that  "  when  and 
so  often  "  as  Mr.  Holland  intended  to  sell  the  timber  he  should 
immediately  thereupon  give  notice  in  writing  of  it  to  Lord 
Courtenay,  strongly  pointed  to  this  construction.  But  here 
there  had  been  a  considerable  interval  between  the  cuttings  in 
different  years,  without  any  new  notice.  It  could  not  vary  the 
construction  of  *the  deed,  that  this  was  the  case  of  a  forfeiture, 
if  the  verdict  were  wrong. 


Besty  Serjt.,  JekyU,  and  Burroughs  shewed  cause  against  the 
rule,  and  contended  that  one  notice  was  sufficient  within  the 
meaning  of  the  proviso,  if  it  were  co-extensive  with  the  cutting 
which  ensued ;  and  the  terms  '*  when  and  so  often,"  <&c.  were 
adapted  to  the  case  where  a  part  only  being  intended  to  be  cut 
down  at  one  time,  and  other  parts  at  other  times,  limited  notices 
only  were  delivered,  and  not  a  general  notice  extending  to  the 
whole.  They  relied  on  the  consideration  that  Mr.  Holland  had, 
in  the  first  instance,  purchased  and  paid  for  tne  whole  of  the 
growing  timber;  and  therefore  any  proviso  restricting  his 
general  power  of  disposition  ought  to  be  construed  very  strictly. 
Nothing  but  a  power  of  pre-emption  was  meant  to  be  reserved  to 
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the  lessor.  But  if  the  construction  were  even  doubtful,  the 
defendant  would  be  entitled  to  the  advantage  of  it  in  an  action 
for  a  forfeiture.  There  is  no  limitation  of  time  for  cutting  down 
the  timber  after  a  notice  given ;  it  is  not  required  to  be  done  in 
the  same  season.  But  there  is  nothing  to  shew  that  the  inten- 
tion to  cut  down  the  whole,  of  which  notice  was  once  given,  was 
ever  abandoned :  on  the  contrary,  portions  of  it  were  cut  down 
almost  every  year,  as  the  wants  of  the  market  required.  They 
also  contended  that  a  general  notice  having  been  once  given, 
there  was  an  end  of  the  proviso,  and  it  could  not  be  recalled  or 
set  up  again  by  any  intermission  in  the  cutting :  and  cited 
Dumpor*8  case,  4  Co.  Rep.  119  b. 

Lens,  Serjt.,  PeU,  Serjt.,  Gaselee,  and  Gifford,  contra,  insisted 
that  the  intention  of  the  deed  was  to  give  the  *les8or  the  option 
of  purchasing  from  time  to  time  as  the  tenant  thought  fit  to 
exercise  his  power  of  cutting ;  but  a  general  notice  to  cut  the 
whole,  when  the  tenant  only  meant  to  cut  a  part  at  the  time,  was 
illasory  and  a  fraud  upon  the  covenant.  The  operation  of  the 
notice  was  to  be  measured  by  the  execution  of  it  which  ensued, 
and  which,  like  all  other  acts,  must  be  done  within  a  reasonable 
time  according  to  the  subject-matter.  Every  time  the  lessee 
stopped  his  hand  and  suspended  his  cutting,  the  deed  meant  to 
give  the  lessor  a  new  chance  of  pre-emption  before  the  axe  could 
be  laid  to  the  root  again. 

(Lord  Ellekbobouoh,  Ch.  J. :  You  did  not  attempt  to  impeach 
by  any  evidence  the  lessee's  intention  to  cut  the  whole  when 
the  notice  was  given.) 


GOODTITLB, 

Lessee  of 

LUXMOBS, 
V, 

Savillb. 


[♦96] 


That  question  was  not  left  to  the  jury. 

(Lb  Blanc,  J. :  No  such  question  was  made  at  the  trial  to  go 
to  the  jury.) 

Bat  supposing  ^^rn  to  have  had  the  intention,  yet  if  he  after- 
wards in  fact  relinquished  it,  the  argument  still  holds  good. 


(Lord  Ellbnbobouoh,  Ch.  J. :  The  lessee  could  not  have  cut 
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QooDTiTLE,  down  at  once  the  whole  of  what  he  was  entitled  to  cut  daring  his 
stfOBE,    ^T^^i  because  he  was  ei 
SA^LLE.'    grow  during  the  term,) 


L^tfOBE,    tonn,  because  he  was  entitled  to  all  the  timber,  &c.  which  should 


The  parties  could  never  have  meant  to  enter  into  a  covenant 
which  one  of  them  could  put  an  end  to  immediately,  by  giving  a 
general  notice.  If  the  lessee  pondered  upon  it,  the  lessor  was  to 
have  the  like  benefit  of  his  option :  if  it  remained  for  the  benefit 
of  the  one,  it  ought  to  remain  for  the  benefit  also  of  the  other. 

Lord  Ellenborough,  Ch.  J. : 

In  the  construction  of  covenants  of  this  sort,  they  are  neither 
entitled  to  favour  or  disfavour,  whether  they  are  to  create  a 
forfeiture  or  to  continue  an  estate ;  but  we  are  to  put  the  fair 
[  ♦96  ]  construction  *upon  them,  according  to  the  apparent  intention  of 
the  contracting  parties.  It  is  not  disputed  that  if  the  lessee  had 
an  intention  to  cut  down  the  whole  of  the  timber,  and  gave  notice 
of  it,  he  had  a  right  to  cut  all  of  it :  and  the  only  consequence 
arising  from  his  delay  in  cutting  down  all  is  to  draw  in  question 
the  genuineness  of  his  intention  to  cut  down  the  whole  :  but  the 
case  was  not  put  by  the  plaintiff  to  the  jury  in  that  way,  to 
which  the  evidence  tended,  inasmuch  as  the  lessee  did  not  follow 
up  his  notice,  but  ceased  cutting  after  he  had  began,  and 
resumed  it  again  at  several  times  afterwards.  The  evidence 
given  at  the  trial  was  only  applicable  to  that  view  of  the  case, 
whether  he  really  did  intend  to  cut  down  the  whole,  or  only  to 
acquire  an  option  of  cutting  it  down  at  any  time  when  he 
should  be  disposed  so  to  do.  The  words  **  when  and  so  often  *' 
are  not  immaterial;  because  the  lessee  might  have  successive 
purposes  of  successive  falls  and  sales  of  the  timber :  but  here  the 
notice  is  that  he  should  cut  down  the  whole ;  though  such  a 
notice  could  not  in  fact  apply  to  the  whole  growth  of  timber 
during  the  term,  but  only  to  that  which  was  then  growing  and 
capable  of  being  cut  down.  It  could  be  no  detriment  however 
to  Lord  Courtenay  that  the  lessee  did  not  immediately  proceed  to 
fell  all  the  growing  timber  ;  for  it  was  drawing  nourishment  all 
the  time  from  the  soil  of  the  lessee  himself,  and  it  was  to  his  own 
detriment  to  leave  it  standing,  so  as  to  prevent  the  application 
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SIS 


V, 

Saville. 


[♦97] 


of  the  land  to  other  purposes.    It  might,  perhaps,  be  a  question   Goodtitlb, 

L6S866  of 

(but  I  give  no  opinion  upon  that  point,)  whether  another  court  luxmobb, 
would  not  upon  appUcation  under  these  circumstances,  give  the 
lessor  a  new  option  to  purchase.  But  sitting  here,  I  cannot  but 
say  thi^t  if  the  lessee  have  once  bond  fide  ^entertained  and 
properly  communicated  his  intention  to  the  lessor  to  cut  down 
the  whole  of  the  timber,  and  the  latter  has  not  availed  himself  of 
his  right  of  purchase,  the  lessee  has  acquired  the  right  of  cutting 
it  down.  The  lessor  may  bring  another  ejectment,  if  he  can 
impeach  the  intention  of  the  lessee  to  cut  all  the  timber  of  which 
he  gave  notice :  but  at  present  I  see  no  ground  to  impugn  the 
construction  put  by  the  learned  Judge  at  the  trial  upon  the 
clause  in  question  of  the  lease. 

Grose,  J. : 

I  do  not  know  how  upon  any  sound  ground  to  dissent  from  the 
construction  put  at  the  trial  upon  the  lease.  The  only  questions 
are  whether  Mr.  Holland  really  meant  to  cut  down  all  the  timber ; 
and  whether  he  gave  due  notice  of  such  his  intention  to  the 
lessor.  Now  as  to  his  intention  I  cannot  doubt  it,  because  Lord 
Courtenay  himself  so  understood  it  at  the  time.  Then  I  can 
duly  consider  the  notice  as  communicating  that  intention,  as  it 
was  understood  by  every  person  at  the  time. 

Lb  Blanc,  J. : 

This  ejectment  is  brought  on  the  ground  of  a  forfeiture  of  the 
term  demised;  and  certainly  the  Court  must  be  thoroughly 
satisfied  of  the  construction  of  the  lease  contended  for,  as  estab- 
lishing such  forfeiture,  before  they  give  an  opinion  which  is  to 
destroy  the  lease.  That  lease  w*as  granted  in  1798,  and  contains 
a  proviso,  that  *'  when  and  so  often"  as  the  lessee  shall  intend 
to  sell  the  timber,  (fee.  growing  or  to  grow  on  the  premises,  he 
shall  immediately  thereupon  give  notice  in  writing  to  the  lessor 
of  such  his  intention,  who  shall  be  entitled  to  the  option  of  pur- 
chasing it  in  order  to  prevent  its  being  cut  down.  The  question 
^arises  on  the  words  "when  and  so  often,"  whether  a  fresh  ['SS] 
notice  is  to  be  given  at  every  fall,  or  whether  upon  any  one 
intention  of  the  lessee  to  cut  down  all  the  timber,  &c.,  and  such 
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aooDTiTLB,  intention  manifested  by  a  notice  to  that  effect,  he  may  proceed 
LuxMORE,  to  cut  down  a  part  in  one  season,  and  other  parts  at  future 
Savillb.  periods ;  or  whether  he  is  bound  to  follow  up  such  his  intention 
inunediately,  by  cutting  down  the  whole  at  once?  Now  the 
words  ''  when  and  so  often  "  are  to  be  construed  according  to  the 
subject  matter ;  and  this  was  a  renewing  subject  matter  ;  for  the 
timber  and  coppice  would  grow  from  time  to  time  during  the 
continuance  of  the  term ;  and  therefore  to  give  the  lessee  the 
benefit  of  his  purchase  from  time  to  time  as  the  wood  was  fit  to 
be  cut,  it  required  not  merely  one  notice,  but  different  notices  at 
different  periods,  as  there  was  a  fresh  growth  of  wood,  which  was 
not  growing  at  the  time  of  the  lease  granted.  Besides  there  was 
evidence  in  this  case  of  an  entire  disclaimer  by  Lord  Gourtenay 
of  any  intention  to  avail  himself  of  the  notice  given  to  him  ;  and 
there  was  no  evidence  offered  to  impeach  the  fact  that  there  was 
a  bond  fide  intention  on  the  part  of  the  lessee  to  cut  down  all  the 
timber,  &c.  then  growing,  of  which  he  had  given  notice.  Then 
why  are  we  to  say  that  the  lessee  was  concluded  from  following 
up  his  general  notice  in  a  subsequent  season.  He  could  not  cut 
it  all  down  in  one  season  without  manifest  loss ;  after  giving 
notice  to  entitle  him  to  cut  at  all,  he  must  find  purchasers  to 
take  it.  As  to  any  hardship  upon  the  lessor  by  this  construction, 
though  Lord  Gourtenay  had  once  renounced  the  benefit  of  the 
proviso,  if  he  afterwards  wished  to  pay  the  price  for  the  timber 
and  preserve  it,  I  am  not  satisfied  that  there  is  not  another  mode 
[  *99  ]  by  which  he  *might  be  let  in  to  purchase  it ;  but  that  is  not 
now  necessary  to  be  decided.  It  is  sufficient  for  the  present 
purpose  that  there  has  been  no  forfeiture,  unless  the  Gourt  could 
say  that  the  lessee  was  obliged  to  give  a  fresh  notice  on  every 
occasion  when  he  carried  into  execution  his  original  intention  of 
cutting  down  the  timber,  which  I  see  no  reason  for  saying. 

Baylby^  J.  had  left  the  Gourt  before  judgment  was  given. 

Rule  discharged. 
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LUMLEY  AND  EAISBECK  v.   HODGSON.  1812. 

(16  East,  99—105.)  June6. 

An  action  for  use  and  oocupation  is  maintainable  without  attornment         [  99  ] 
npon  the  stat.  4  &  5  Ann.  c.  16,t  as.  9  &  10,  by  the  trustees  of  one  whose 
title  the  tenant  (defendant)  had  notice  of  before  he  paid  oyer  his  rent  to 
his  original  landlord ;  though  the  tenant  had  no  notice  of  the  legal  title 
being  in  the  plaintiffs  on  the  record. 

Tms  was  an  action  for  the  use  and  occapation  of  certain 
copyhold  messuages,  warehouses,  and  an  acre  of  land  in  Bishops- 
wearmouth,  in  the  county  of  Durham ;  and  it  was  brought  to 
recover  a  year  and  a  half's  rent  from  the  defendant,  as  tenant, 
which  had  accrued  after  the  surrender  of  the  premises,  (as  after- 
mentioned,)  by  one  Michael  Hutton  to  the  plaintiffs,  calculated 
up  to  the  18th  of  May,  1810,  when  the  defendant  quitted  the 
premises ;  and  which  rent  the  defendant  had  actually  paid  to 
Mr.  Hutton,  his  former  landlord,  of  whom  he  had  taken  the 
premises.  The  circumstances  of  the  case  appear  in  the  follow- 
ing bill  and  answer  in  a  suit  in  Chancery,  which  were  admitted 
and  read  in  evidence. 

The  bill,  which  was  for  a  discovery,  was  filed  by  these  plain- 
tiffs against  the  defendant ;  to  which  he  put  in  his  answer, 
stating  that  on  the  13th  of  May,  1807,  *he  became  tenant  from  [  *ioo  ] 
year  to  year  to  Michael  Hutton  of  the  premises  in  question, 
which  were  copyhold,  at  a  rent  of  lOOL  a-year,  (including  the 
fixtures,  valued  at  40Z.  a-year,)  payable  half-yearly.  That 
money  transactions  to  a  considerable  amount  had  passed  be- 
tween Bobert  Wilkinson,  G.  Snowden,  and  the  plaintiff  Lumley, 
who  were  bankers  at  Stockton,  and  M.  Hutton,  who  acted  as 
their  agent;  and  that  if  any  surrender  was  made  of  the  pre- 
mises by  Hutton  to  Lumley  and  Baisbeck,  in  trust  for  Wilkinson, 
his  heirs,  &c.,  as  stated  by  the  bill,  such  surrender  was,  as  the 
deponent  believed,  intended  only  as  a  security  for  any  balance 
doe  from  Hutton  to  the  banking-house.  That  the  deponent 
admitted  that  he  was  tenant  from  year  to  year  of  the  premises 
at  the  date  of  the  surrender ;  but  denied  that  Hutton  gave  him 
any  notice  of  it  at  the  time.  That  Lumley  and  Wilkinson  called 
upon  the  deponent  in  1808,  (whether  on  the  14th  of  March  or 
t  4  &  5  Ann.  c.  3  in  Eeyd.  St.— E.  0, 
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Ln3(LET  afterwards  he  could  not  say,)  when  Wilkinson  informed  him  that 
Hodgson,  the  premises  which  he  (the  deponent)  then  occupied  belonged  to 
him,  (Wilkinson,)  and  inquired  what  rent  the  deponent  paid  for 
the  same,  when  the  deponent  informed  him,  &c.,  and  told 
Wilkinson  at  the  same  time  that  M.  Hutton  had  not  informed 
the  deponent  that  he  had  surrendered  the  premises  to  Wilkin- 
son ;  and  that  he,  (the  deponent)  could  only  pay  his  rent  to  one 
landlord,  and  that  it  was  of  little  consequence  to  him  to  whom 
he  paid  his  rent,  provided  he  was  safe  in  doing  so.  That  neither 
Wilkinson  nor  Lumley  then  demanded  any  rent  of  him,  but  in  a 
few  days  afterwards  one  K.  Hull,  a  clerk  of  Wilkinson,  Snowden, 
and  Lumley  called  on  the  deponent,  and  demanded  of  him,  on 
their  account,  payment  of  rent  for  the  premises,  when  the  depo- 
[  *ioi  ]  nent  informed  Hull,  as  the  truth  was,  that  at  that  time  he  *owed 
no  rent,  having  paid  M.  Hutton  all  the  rent  due  at  the  preced- 
ing half  year.  That  he  afterwards  informed  M.  Hutton  of  the  ap- 
plications made  by  Wilkinson  and  by  Hull,  when  Hutton  insisted 
that  the  deponent  should  pay  his  rent  to  no  other  person  than 
himself ;  in  consequence  of  which  the  deponent  continued  to  pay 
his  rent  as  it  became  due  to  M.  Hutton  down  to  and  including 
the  13th  of  May,  1810,  when  he  quitted  the  premises  and  ceased 
to  be  tenant.  That  some  time  in  the  summer  of  1809  he  went 
to  Lumley's  house,  in  Bishopswearmouth,  by  appointment, 
where  he  was  introduced  to  Liunley  and  Eaisbeck  ;  and  Wilkin- 
son then  inquired  of  him  whether  he  meant  to  pay  the  rent  for 
the  premises  to  him  (Wilkinson) ;  to  which  the  deponent  replied 
that  it  made  no  difference  to  him  to  whom  he  paid  his  rent  pro- 
vided he  was  made  safe  in  doing  so :  and  he  then  informed 
Lumley,  Baisbeck,  and  Wilkinson  of  the  directions  he  had 
received  from  Hutton  not  to  pay  the  rent  to  any  other  person 
than  to  him  (Hutton).  That  a  notice  to  quit  on  the  18th  of  May, 
1809,  dated  the  81st  of  October,  1808,  was  given  to  him  by 
Wilkinson,  upon  the  receipt  of  which  he  consulted  with  Hutton, 
who  then  directed  and  insisted  that  the  deponent  should  not  pay 
any  attention  to  it ;  for  that  Wilkinson  had  no  right  to  give  any 
such  notice.  That  the  deponent  never  considered  himself  as  the 
tenant  of  Wilkinson,  nor  ever  paid  him  any  rent  in  respect  of 
the  premises.    That  after  the  receipt  of  the  notice  to  quit,  in 
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B,  Hntton  informed  the  deponent  that  he  had  made  a  trans-      Lumlet 
fer  of  the  premises  to  the  house  at  Stockton,  meaning,  as  the     hodoson. 
deponent  understood,  Wilkinson,  Snowden,  and  Lumley,  as  a 
guarantie  or  security  for  any  balance  which  Button,  on  the 
settling  of  *his  accounts  with  the  house,  might  owe  them  ;  and      [  *102  ] 
Button  then  and  at  other  times  informed  the  deponent  that  if  a 
proper  allowance  were  made  to  him  from  the  house,  as  their 
agent,  he  should  not  owe  them  anything. 

In  addition  to  this  the  steward  of  the  manor  court  of  Houghton 
produced  an  admission  of  the  plaintiffs  on  the  13th  of  August, 
1807,  to  the  premises  in  question,  upon  the  surrender  of  Bobert 
and  Michael  Hutton ;  which  admission  was  stated  to  be  upon 
such  trusts  as  Bobert  Wilkinson  who  had  purchased  the  pre- 
mises should  direct,  and  on  default  of  appointment,  and  in  the 
mean  time,  in  trust  for  Wilkinson  and  his  heirs.  It  was  then 
contended  for  the  plaintiffs,  that  the  rent  followed  the  reversion  ; 
and  that  as  the  defendant  had  notice  of  their  title  before  he  paid 
the  rent  to  M.  Hutton,  he  was  answerable  for  it  to  the  plaintiffs. 
To  this  it  was  objected  for  the  defendant,  that  he  had  no  notice 
of  the  title  of  the  plaintiffs  on  the  record,  whatever  notice  he 
might  have  had  of  Wilkinson's  title,  as  it  appeared  upon  his 
answer:  the  demands  for  rent  having  either  been  made  by 
"Wilkinson,  as  for  himself,  or  by  a  clerk  for  the  banking-house, 
consisting  of  Wilkinson,  Snowden,  and  Lumley ;  and  that  the 
stat.  4  &  5  Ann.  c.  16,  s.  9  &  10,  which  makes  grants  and  con- 
veyances good  without  attornment  of  the  tenants,  provides  that 
no  such  tenant  shall  be  prejudiced  or  damaged  by  payment  of 
any  rent  to  any  such  grantor  or  conusor,  before  notice  shall  be 
given  to  liim  of  such  grant  by  the  conusee  or  grantee.  The 
learned  Judge  was  of  opinion  that  this  was  not  sufficient  notice 
of  the  title  of  these  plaintiffs,  and  thereupon  directed  a  nonsuit. 
This  was  moved  in  the  last  Term  to  be  set  aside,  on  the  ground 
*that  notice  of  the  title  of  Wilkinson,  the  cestui  qiie  trust,  was  [  'loa  ] 
sufficient  to  enable  his  trustees,  who  held  the  legal  title  on  his 
behalf,  to  sue  the  defendant  as  their  tenant,  without  attornment. 

Topping  and  HuUock  shewed  cause : 
Before  the  stat.  4,  Ann.  c.  16,  s.  9,  no  action  for  use  and 
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LuMLET  occupation  could  have  been  maintained  against  the  tenant  of  the 
HoDOBON.  l&nd,  without  an  attornment ;  and  though  that  Act  dispenses 
with  the  attornment  after  a  conveyance,  yet  it  provides  (s.  10) 
that  the  tenant  shall  not  be  prejudiced  by  payment  of  his  rent  to 
the  original  landlord  before  notice  of  the  title  of  the  grantee  or 
conusee.  Now  that  must  mean  notice  of  the  legal  title,  which 
alone  is  capable  of  being  enforced  at  law ;  notice  of  the  title  of 
the  plaintiffs  on  the  record;  a  notice  therefore  by  Wilkinson, 
who  was  only  the  cestui  que  trusty  does  not  satisfy  the  statute ; 
and  was  no  notice  of  the  title  of  the  plaintiffs. 

Holroyd,  contra,  contended  that  notice  of  the  title  of  the 
beneficial  owner  of  the  land  was  sufficient,  after  which  the  tenant 
paid  over  the  rent  to  his  original  landlord  at  his  peril.  This 
was  a  mere  contrivance  between  the  defendant  and  his  first  land- 
lord to  deprive  Wilkinson  of  his  rent.  If  after  such  notice  of 
Wilkinson's  title,  in  the  presence  of  the  trustees,  the  defendant 
had  paid  his  rent  to  Wilkinson,  it  would  have  been  good  against 
the  trustees:  as  in  Gree  v.  Nolle, \  the  entry  of  the  cestui  que 
trust  was  held  sufficient  to  avoid  the  Statute  of  Limitations. 

[  •104  ]  (Baylby,  J. :  The  entry  of  an  agent  would  be  sufficient ;  *and 

they  considered  the  cestui  que  trust  as  an  agent.) 

Here  the  tenant  had  notice  of  every  thing  which  the  Act  intended 
he  should  have,  to  guard  against  surprize ;  but  he  disregarded 
the  warning,  and  wrongfully  paid  over  the  rent,  as  before,  to  his 
original  landlord. 

LoBD  Ellbnbobough,  Ch.  J. : 

On  consideration  of  the  words  of  the  statute,  I  think  that  the 
tenant,  after  the  notice  he  received,  should  have  withheld  the 
payment  of  his  rent  to  the  original  landlord,  and  paid  it  over 
either  to  the  cestui  que  trust  or  to  his  trustees.  The  statute  says 
that  no  attornment  in  these  cases  shall  be  necessary;  but  it 
provides  that  the  tenant  shall  not  be  prejudiced  before  notice 
given  to  him  of  the  new  grant  or  conusance  made  to  the  grantee 

t  1  Ld.  Bay.  716. 
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or  conasee.  Then  has  such  notice  been  given  in  this  case  ?  He  Lumlet 
certainly  had  notice,  in  the  presence  of  the  trustees,  that  the  hodgsok. 
cestui  que  trust  had  a  good  title ;  and  if  after  that,  he  had  paid 
the  rent  to  him,  such  payment  would  have  been  good  against  the 
plaintiff  on  the  record,  who  are  his  trustees,  and  the  incon- 
venience meant  to  be  guarded  against  by  the  statute  would  have 
been  obviated. 

Gbosb,  J. : 

The  defendant  had  notice  enough  to  put  him  upon  his  guard  ; 
after  which  he  paid  the  rent  at  his  peril  to  the  original  landlord. 

Le  Blanc,  J. : 

The  proviso  was  only  introduced  into  the  statute  in  order  to 
prevent  the  tenant  from  being  drawn  in  to  pay  rent  to  the 
original  landlord  before  notice :  but  here  he  had  previous  notice 
of  the  title  of  *the  cestui  que  trusty  after  which  it  was  his  duty  to      [  •los  ] 
have  seen  to  whom  the  surrender  had  been  made. 

Baylby,  J. : 

The  statute  enables  the  action  for  use  and  occupation  to  be 
brought  without  attornment  of  the  tenant ;  but  it  provides  that 
the  tenant  shall  not  be  prejudiced  by  paying  his  rent  over  to  the 
old  landlord  without  notice  given  to  him  of  the  title  of  the 
grantee  or  conusee ;  but  in  order  to  bring  him  within  that  pro- 
tection he  must  have  made  the  payment  without  notice  that  the 
old  landlord  had  conveyed  away  his  estate ;  for  after  notice  of 
such  a  conveyance,  which  the  defendant  received,  it  is  a  fraud  to 
continue  paying  his  rent  to  the  old  landlord. 

Rule  absolute. 


HOWE  V.   BOWES. 

(16  East,  112—115.) 
Thb  judgment  of  the  King's  Bench  in  this  case  was  reversed 
in  error  in  the  Exchequer  Chamber,  where  it  is  reported  5 
Taunt.  80,  and  post^  p.  700. — ^R.  C. 
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1812.  BEATY  V.   GIBBONS. 

•^!^^-  (16  East,  116—118.) 

[  116  ]  WHere  the  out-gone  tenant  had  coyenanted  with  his  landlord  to 

leave  the  manure  made  by  him  on  the  farm  and  sell  it  to  the  in-coming 
tenant  at  a  yalnation,  to  be  made  by  certain  persons ;  the  effect  of  such 
covenant  is  to  give  the  out-gone  tenant  a  right  of  on-stand  for  his 
manure  upon  the  farm ;  and  the  possession  of  and  property  in  it  remains 
in  him  in  the  mean  time :  and  therefore  if  the  in-coming  tenant  remove 
and  [use  it  before  such  valuation,  he  is  answerable  to  the  out-gone 
tenant  in  trespass. 

In  trespass  for  taking  a  quantity  of  manure  and  dung,  the 
goods  of  the  plaintiff,  to  which  the  defendant  pleaded  not  guilty, 
the  plaintiff,  at  the  trial  before  Wood,  B.,  in  Cumberland,  shewed 
that  he  had  recently  before  the  cause  of  action  quitted  a  farm, 
which  he  had  occupied  under  the  lease  after-mentioned,  and 
which  was  now  tenanted  by  the  defendant,  who  had  succeeded 
him.  That  the  plaintiff  had  left  five  dunghills  on  the  farm, 
part  of  which  had  been  taken  away  and  used  by  the  defendant, 
without  any  satisfaction  previously  made  to  the  plaintiff.  The 
defence  set  up  was  that  the  dung  had  been  left  upon  the  farm 
when  the  plaintiff  quitted  it,  pursuant  to  a  covenant  in  his 
lease ;  and  the  fact  of  its  having  been  left  on  the  farm  when  the 
plaintiff  quitted  it  was  proved.  The  covenant  referred  to  was 
contained  in  an  indenture  of  the  8rd  of  July,  1796,  whereby  Sir 
James  Graham  demised  the  farm  to  the  plaintiff  from  Can- 
dlemas, 1796,  so  far  as  respected  the  land,  &c.,  and  from  Lady- 
day  in  the  said  year,  so  far  as  respected  the  houses  and  build- 
ings, for  16  years  then  next  ensuing  the  respective  terms,  at  the 
yearly  rental  of  1102.  payable  half-yearly  at  Whitsuntide  and 
Lammas.  And  the  plaintiff  {inter  alia)  covenanted  with  his 
landlord  to  consume  and  expend  upon  the  demised  premises  all 
the  hay  and  straw  which  should  grow  thereon,  and  the  dung 
and  compost  therefrom  arising  should  lay  upon  and  bestow  in 
manuring  and  improving  the  demised  premises,  and  at  the  end 
or  expiration  of  the  said  term  should  sell  and  dispose  of  all  such 
[  *ii7  ]  dung  and  compost  as  should  then  be  upon  the  premises  *to  the 
said  Sir  James  Graham,  or  to  the  succeeding  tenant,  the  value 
thereof  to  be  paid  and  determined  by  the  foreman  and  any  two 
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of  the  jury  of  the  said  manor  for  the  time  being ;  one  of  the  Beatt 
jarjinen  to  be  named  by  the  landlord,  and  the  other  by  the  qibbons. 
tenant ;  and  failing  thereof,  both  jurymen  shall  be  named  by  the 
foreman  of  the  jury  for  the  time  being ;  or  by  any  other  general 
rale  to  be  established  by  any  by-law  that  shall  be  made  in  the 
Court  of  the  said  manor  daring  the  said  demised  term;  such 
by-law  being  approved  by  a  majority  of  the  jury.  The  learned 
Judge  being  of  opinion  that  the  legal  possession  of  the  manure 
being  in  the  defendant,  the  present  tenant,  the  plaintiff  could 
not  maintain  trespass  for  taking  it,  but  must  sue  for  the  price  of 
it  either  upon  the  covenant,  or  as  for  goods  sold ;  and  therefore 
nonsuited  the  plaintiff.  A  rule  nisi  having  been  obtained  by 
Holroyd  in  last  Michaelmas  Term  for  setting  aside  the  non- 
suit: 

Scarlett  (who  was  with  Park,)  now  shewed  cause  against  it, 
and  contended  that  the  plaintiff  had  no  such  legal  possession  of 
the  manure,  which  by  his  covenant  he  was  obliged  to  leave 
on  the  farm  for  the  use  of  the  in-coming  tenant,  as  would  enable 
him  to  maintain  trespass  for  it  against  such  in-coming  tenant, 
who  had  possessed  himself  of  it.  The  plaintiff  had  no  right  to 
take  it  away,  but  only  to  the  value  of  it,  to  be  ascertained  in  a 
certain  way.  The  covenant  is  with  the  landlord,  and  if  the 
landlord  have  not  complied  with  it,  the  plaintiff's  remedy  is 
against  him. 

Tapping  and  Holroyd,  contra,  were  stopped  by  the  Court. 

LoBD  Ellenbobotjgh,  Gh.  J. :  [  lis  ] 

The  oat-going  tenant  being  bound  by  his  covenant  not  to 
carry  away  the  dung,  which  was  his  property,  from  off  the  pre- 
mises, but  to  sell  it  to  the  in-coming  tenant  for  a  price  to  be 
ascertained  in  a  certain  manner,  the  effect  of  the  covenant  is 
that  he  must  in  the  mean  time  have  a  right  of  on-stand  on  the 
farm  for  it  till  he  can  sell  it  to  the  in-coming  tenant ;  and  the 
property  mast  remain  in  him,  to  enable  him  to  sell  it.  There- 
fore he  had  such  a  continuing  possession  of  and  property  in  it, 
as  enabled  him  to  maintain  the  action  of  trespass  for  the  taking 

B.B. — ^VOIi.  XIV.  Y 
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Bbatt       of  it  by  the  in-coming  tenant  before  it  was  sold.    The  covenant 
Gibbons,     in  question  must  be  construed  cum  sodis. 

The  other  Judges  concurred ;  and  Bayley,  J.  added  that  the 

in-coming  tenant  had  no  right  to  use  the  dung,  without  the 

plaintiff's  consent,  till  it  was  paid  for. 

Rule  absolute. 


1812.       JOHN    BELL,    R   G.   BEASLEY,     and     WALTER 

'  BELL,  suEviviNG  Partners  of  WILLLA.M  BELL, 

[141]  Deceased,   v.  ANSLEY.f 

(16  East,  141—146.) 

Joint  owners  of  property  insured  for  their  joint  nse  and  on  their  joint 
account,  cannot  recoyer  upon  a  count  on  the  policy,  ayerring  the  interest 
to  be  in  one  of  them  only. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Herald,  as  in  the  case  of  BeU  v.  BromfieldA  oh  a  voyage 
at  and  from  Virginia  to  her  port  or  ports  of  discharge  in  the 
United  Kingdom,  or  any  port  or  places  in  the  Baltic,  backwards 
and  forwards,  &c.  The  same  evidence  was  given,  and  the  same 
general  questions  arose  in  this  as  in  the  other  case :  The  policy 
was  effected  by  the  plaintiffs  acting  as  a  house  of  agency ;  and 
the  only  additional  point  made  was  upon  the  interest,  which  was 
averred  in  the  different  counts  to  be,  1st,  in  John  Bell ;  2ndly, 
in  John  Bell  and  Wm.  Gumming ;  Srdly,  in  John  Brown,  Wm. 
Gumming,  and  James  Brown.  At  the  trial  before  Lord  Eli£N- 
BOROUGH,  Gh.  J.  at  Guildhall,  the  proof  of  interest  in  the  goods, 
as  it  appeared  by  a  letter  of  the  26th  of  January  1810,  from 
John  Bell,  in  Virginia,  to  Wm.  and  John  Bell  and  Go.,  mer- 
chants, in  London,  and  so  found  by  the  jury,  was  in  John  and 
Wm.  Bell  and  John  Brown ;  and  it  was  upon  the  order  for  an 
insurance  contained  in  that  letter  that  the  insurance  was  effected 
on  the  27th  of  March.  The  loss  was  averred  to  be  by  hostile 
capture,  and  the  terms  of  the  averment  in  the  declaration  as  to 

t  Approyed  by  Sir  J.  Mansfixld      6  B.  E.  583.— B.  G. 
in  Cvhen  v.  Eannem  (1813)  5  Taunt.  J  15  East,  364. 

101 ;  and  see  note  to  Page  v.  Fry, 
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the  interest  in  John  Bell,  under  which  alone  it  was  admitted        bell 
that  the  plaintiffs  could  recover,  if  at  all,  were  that  the  goods      aks^let. 
were  loaded   on   board    the    said    ship  *in  Virginia,  on   the      [  *us  ] 
7th  March,  1810,  ''  and  that  the  said  John  Bell  then  and  from 
thenceforth  until  and  at  the  time  of  the  loss,  &c.,  was  interested 
in  the   said    tobacco,  &c.  to  a  large  amount,  to  wit,  to    the 
amount  of  all  the  monies  ever  insured  thereon."    And  the  only 
question  was  whether  joint-owners  could  recover  a  loss  insured 
on  their  joint  account,  upon  an  averment  of  interest  in  one  of 
them  only. 

This  question  was  discussed  upon  a  rule  for  setting  aside  a 
verdict  taken  for  the  plaintiff  at  the  trial,  and  entering  a  non- 
suit, by  leave  of  Lord  Ellenbobouoh,  Gh.  J.,  before  whom  the 
case  was  tried  at  Guildhall.  The  rule  was  supported  in  the 
last  Term  by  Garrow,  Holroyd,  and  Scarlett;  and  opposed  by 
the  Attomey-Generalf  Park,  and  J.  W.  Warren.  The  case  was 
then  directed  to  stand  over  for  the  consideration  of  the  Court ; 
and  their  opinion  was  now  delivered  by 

LOBD  EliLENBOBOUGH,  Gh.  J.  : 

This  was  a  question  of  variance.  The  declaration  was  upon 
a  policy,  and  upon  the  only  count  that  could  be  supported, 
the  interest  was  averred  to  be  in  John  Bell ;  and  the  policy 
was  stated  to  be  made  to  and  for  the  use  and  benefit  and  on 
the  account  of  the  said  John  Bell.  The  persons  really  in- 
terested were  John  Bell  and  his  brother  William  Bell,  and  the 
policy  was  really  made  for  their  joint  use  and  benefit,  and  on 
their  joint  account :  and  the  question  is  whether,  where  several 
are  jointly  interested,  and  a  policy  is  made  on  their  joint 
account,  it  is  sufficient  to  state  that  one  of  them  was  interested, 
and  that  the  poUcy  was  made  on  his  account :  and  we  are  of 
opinion  it  is  not.  By  the  stat.  19  Geo.  II.  c.  87,  insurances 
without  interest,  by  way  of  gaming,  except  in  certain  excepted 
cases,  are  made  *null  and  void  to  all  intents  and  purposes ;  and  [  *148  ] 
since  that  statute  the  constant  practice  has  been  to  state  in 
whom  the  interest  is,  and  for  whom  the  policy  was  made,  and  to 
make  that  statement  according  to  the  real  fact.  It  was  con- 
tended upon  the  argument,  that  the  only  object  of  the  state- 

Y  2 
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Bell  ment  was  to  shew  that  the  policy  was  not  a  wager  policy,  and 
amslkt.  that  this  object  was  sufficiently  answered  by  specifying  the  name 
of  any  one  of  the  interested  parties.  Bat  we  are  of  opinion  that 
this  is  not  the  only  object,  and  that  the  underwriters  are  en- 
titled to  have  it  stated  truly  upon  the  record  whose  interest  the 
policy  was  to  protect.  Though  an  action  upon  a  policy  may  be 
brought  in  the  name  of  the  person  who  effected  it,  though  he  be 
not  the  person  actually  interested;  yet  the  persons  interested 
are  so  far  looked  upon  as  parties  to  the  suit,  that  the  declarations 
of  any  of  them  are  received  as  admissible  in  evidence  against 
the  plaintiff,  and  what  would  be  a  defence  against  them  is  in 
many  instances  a  defence  against  the  plaintiff:  and  with  a  view 
to  apprize  the  underwriter  whose  declarations  it  may  be  material 
^or  him  to  be  prepared  to  prove,  aud  whose  case  he  is  to  meet, 
he  ought  to  be  truly  informed  by  the  record  for  whose  interest 
and  on  whose  behalf  the  policy  was  made.  It  certainly  is 
material  also,  in  point  of  public  policy  and  convenience,  that  a 
disclosure  of  the  true  interest  meant  to  be  covered  by  the  policy 
should  be  made,  in  order  to  exclude  the  property  of  enemies 
from  the  benefit  of  British  insurance.  Two  cases  were  relied  on 
by  the  plaintiff,  Page  v.  Fry,  2  Bos.  &  P.  240,  t  and  Hiicox  v. 
Barrett,  (a  MS.  case,)  at  Guildhall  in  December  1747,  before 
Lee,  Ch.  J.  The  case  of  Page  v.  Fry,  however,  is  clearly  dis- 
tinguishable :  there,  the  interest  was  averred  to  be  in  Hyde  and 
L  *14*  ]  Hobbs :  the  policy  was  on  *goods,  for  which  Hyde  and  Hobbs 
had  paid,  but  the  concern  being  too  large  for  them,  they  had 
offered  Hacks  a  joint  concern,  which  he  had  accepted.  It  did 
not  appear  that  Hacks  even  knew  of  the  insurance;  and  the 
question  discussed  was,  not  upon  the  allegation  that  the  policy  was 
made  upon  the  account  and  for  the  benefit  of  Hyde  and  Hobbs, 
but  upon  the  allegation  that  Hyde  and  Hobbs  were  interested 
in  the  goods  to  a  large  amount,  to  wit,  to  the  amount  of 
all  the  money  ever  insured  thereon.  The  counsel  argued 
it  upon  the  allegation  of  interest  only.  Lord  Eldon  says : 
The  question  is  whether  Hyde  and  Hobbs  had  such  an  in- 
terest in  the  whole  .  cargo  as  will  support  the  averment  in 
question  ?    And,  after  commenting  upon  an  insmrable  interest, 

t  5  B.  B.  683. 
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he  concludes,  I  think  the  plaintiff  (meaning  probably  Hyde  and  Bell 
HobbB,)  had  a  sufficient  interest  throughout  the  entirety  of  the  ax^let. 
cargo,  notwithstanding  other  persons  had  a  beneficial  interest  in 
a  part,  to  support  the  averment  in  this  declaration.  Heath,  J. 
Bays,  I  do  not  see  why  a  joint  tenant  or  tenant  in  common  has 
not  such  an  interest  in  the  entirety  as  will  entitle  him  to  insure. 
A  policy  made  by  a  person  so  interested  is  not  to  he  considered 
as  a  wager  policy.  Booke,  J.  said,  I  think  Hyde  and  Hobbs  had 
Bnch  an  interest  in  the  cargo,  as  will  satisfy  the  terms  of  the 
averment.  And  Ghambre,  J.  says.  The  averment  in  substance 
is  nothing  more  than  that  the  parties,  for  whose  benefit  the 
insurance  was  made,  had  an  interest  in  the  subject  of  the  in- 
surance :  they  are  not  bound  by  the  terms  of  the  averment  to 
shew  any  thing  more  than  that  they  have  an  interest ;  and  if 
they  shew  an  interest  to  the  extent  of  one  hundredth  part  of  the 
cargo,  it  will  be  sufficient.  The  spirit  of  the  stat.  19  Qeo.  H. 
only  "  requires  that  the  policy  shall  not  be  a  gaming  policy." 
This  case,  therefore,  seems  to  have  ^proceeded  entirely  upon  the  [  *^^^  1 
allegation,  that  Hyde  and  Hobbs  were  interested  in  the  cargo, 
without  taking  into  consideration  the  circumstance  of  its  being 
made  for  the  use  or  on  the  account  of  any  other  person  than 
them ;  and,  on  the  contrary,  considering  them,  and  them  only, 
as  the  persons  making  it,  and  without  once  referring  to  the  alle- 
gation, that  it  was  made  for  their  use  and  on  their  account. 
The  other  case  was  that  of  Hiscox  v.  Barrett,  before  Lord  C.  J. 
Lee  at  Guildhall,  December  21,  1747.  It  was  an  action  on  an 
open  policy  of  insurance  on  goods ;  and  in  the  declaration  it 
was  averred  that  the  plaintiff  was  interested  in  the  goods.  On 
evidence  it  appeared  that  the  plaintiff  had  indorsed  upon  the 
policy  a  declaration  of  trust,  that  it  was  for  the  benefit  of  himself 
and  one  Beynolds.  But  this  did  not  appear  upon  the  record ; 
and  the  goods  were  proved  to  belong  jointly  to  the  plaintiff  and 
Beynolds.  The  defendant  subscribed  the  poHcy  for  lOOZ.,  and 
had  paid  60Z.  into  Court,  because  Reynolds  was  jointly  interested, 
and  therefore  the  plaintiff  entitled  only  to  a  moiety ;  and  that 
the  action  was  improper ;  for  the  plaintiff  having  averred  that 
he  was  interested,  the  action  was  brought  by  him  as  one  of  the 
cutui  que  trusts^  who  could  not  bring  it  alone :  and  he  could  not 
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Bell  be  interested  in  any  other  manner,  because  as  a  bare  trustee  he 
Anb'let.  liad  no  interest ;  and  this  being  an  open  policy,  he  must  recover 
upon  an  interest.  But  the  Chief  Justice  inclined  to  think  **  that 
the  action  was  properly  brought ;  and  that  the  plaintiff  was 
entitled  to  recover  the  whole  sum  subscribed ;  because  he  was 
the  person  with  whom  the  contract  was  made,  and  appears  to  be 
interested  to  the  value:  and  though  he  has  upon  the  poUcy 
declared  that  another  person  is  jointly  interested  with  him,  yet 
[  *i*^  ]  there  is  no  hardship  on  the  defendant,  who  *is  to  pay  no  more 
than  the  sum  he  subscribed  ;  and  the  plaintiff  is  answerable  to 
Reynolds  for  his  share.''  However  he  offered  to  reserve  the 
point  if  the  defendant's  counsel  thought  they  could  support  it ; 
but  they  declined  it,  and  there  was  a  verdict  for  the  plaintiff. 
If  this  case  were  now  to  be  decided,  the  payment  of  money  into 
court  would  clearly  have  excluded  the  objection  :  but  as  the 
case  then  stood,  and  the  law  was  then  held,  the  objection  ought 
not  to  have  prevailed.  It  does  not  appear  that  Reynolds  was  in- 
terested when  the  policy  was  effected  ;  and  if  he  were  not,  then 
the  policy  was  well  effected  upon  the  only  interest  meant  to 
be  covered  by  it.  Here  the  plaintiffs  were  not,  as  in  that  case, 
the  persons  with  whom  the  contract  was  made ;  as  far  as  that 
circumstance  can  operate  as  a  ground  for  the  judgment.  The 
second  ground  assigned  for  the  judgment,  that  the  defendant 
will  only  have  to  pay  once,  and  that  the  plaintiff  would  be 
answerable  to  Reynolds  for  his  share,  is  certainly  not  a  tenable 
one.  This  case,  therefore,  cannot  be  relied  upon  as  an  authority 
for  the  defendant  upon  the  point  now  in  question.  Upon  the 
ground,  therefore,  that  it  is  a  material  allegation,  namely,  the 
allegation  on  whose  account  and  for  whose  use  and  benefit  a 
policy  is  made ;  and  that  the  statement  ought  to  be  according 
to  the  truth ;  we  are  of  opinion  that  the  variance  in  this  case 
was  fatal,  and  that  the 

Rule  for  a  nonsuit  should  be  made  absolute. 
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GILBEET,   Clerk,   v.   Sir  MAEK  SYKES.f  1812. 

(16  East,  150-163.)  /«»^12. 

A  wager  by  which  the  defendant  received  from  the  plaintiff  100  [  150  ] 
guineas  on  the  Slst  of  May,  1802,  in  consideration  of  paying  the  plaintiff 
a  guinea  a  day  as  long  as  Napoleon  Bonaparte  (then  first  consul  of  the 
French  Republic)  should  live,  which  bet  arose  out  of  a  conversation 
upon  the  probability  of  his  coming  to  a  violent  death  by  assassination 
or  otherwise,  is  void  on  the  grounds  of  immorality  and  impoliey. 

The  plaintiff  declared  in  assumpsit  upon  a  wager,  and  stated  . 
the  consideration  and  promise  to  be,  that  if  he  would  then  pay 
the  defendant  one  hundred  guineas,  on  the  81st  of  May,  1802, 
the  defendant  would  pay  him  one  guinea  a  day  so  long  as 
Napoleon  Bonaparte  should  live :  and  then  averred  the  payment 
to  the  defendant  of  the  100  guineas,  which  he  accepted ;  and 
that  N.  B.  was  still  living  ;  of  which  the  defendant  had  notice ; 
and  further,  that  though  the  defendant  did  pay  to  the  plaintiff 
a  guinea  a  day  for  a  long  time  after  the  making  of  the  promise 
and  after  the  receipt  of  the  100  guineas,  namely,  up  to  the  25th 
of  December,  1804,  yet  that  he  had  not  paid  the  guinea  a  day 
8mc6 ;  and  so  the  plaintiff  concluded  to  his  damage  of  2,2962., 
at  that  rate,  from  the  defendant's  breach  of  promise. 

At  the  trial  at  York  before  Thomson,  B.,  the  facts  stated  in  the 
declaration  were  proved,  together  with  other  circumstances  of 
sabsequent  confirmation  of  the  wager  by  the  defendant,  which 
in  the  ultimate  consideration  of  the  case  left  no  doubt  as  to  the 
fact  of  the  defendant's  final  acceptance  of  it ;  though  there  was 
material  evidence,  in  the  circumstances  under  which  the  wager 
was  originally  proposed  and  taken  up,  which  was  at  the  de- 
fendant's own  table  after  dinner,  and  in  the  opinion  of  those  who 
^were  present  at  the  time,  to  invalidate  the  serious  acceptance  [  *i5i  ] 
of  it  on  the  part  of  the  defendant,  if  he  had  continued  to  act 
under  the  original  impression  upon  himself  and  the  company 

t  daee  of   this   class    are    still  and,  it  is  presumed,  by  similar  legis- 

authority     on     the     principles     of  lation  in  all  or  most  other  oommon- 

**  public  policy,"  though  superseded  law    jurisdictions.      As  to  British 

as  to  their   direct  application,  in  India  see  the  Contract  Act  (is.  of 

En^and  by  8  &  9  Vict.  c.  109,  which  1872)  s.  30.— F.  P. 
makes  all  wagering  agreements  void. 
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GiLBEBT  present ;  but  he  seemed  to  have  considered  himself  as  bonnd  in 
8TKB8.  honour,  against  that  impression,  to  persevere  in  the  bet ;  not 
being  willing  to  accept  the  option  of  cancelling  it,  as  a  favour, 
which  had  been  ofifered  to  him  by  the  plaintiff.  The  jury  how- 
ever, under  all  the  circumstances  of  the  case,  negatived  the  bet 
by  finding  a  verdict  for  the  defendant,  on  the  ground  that  it  was 
not  a  serious  engagement  at  the  time.  And  to  set  aside  this 
verdict  as  against  evidence  a  motion  was  made,  and  a  rule  nisi 
granted,  in  the  last  Term;  in  the  discussion  of  which  the 
principal  question  was  ultimately  resolved  into  the  legality  of 
such  a  wager  as  this.  For  this  purpose  the  only  other  material 
facts  necessary  to  be  stated  are  that  at  the  time  of  the  wager 
made,  Bonaparte,  then  first  consul  of  the  French  Bepublic,  was 
at  peace  with  this  country,  though  he  shortly  after  became,  and 
was  at  the  time  of  the  action  brought,  an  open  enemy  of  the 
King's ;  and  that  the  bet  arose  out  of  a  conversation  concerning 
the  probability  of  his  assassination  or  other  violent  death. 
[After  argument  upon  the  rule,] 

[  166  ]       Lord  Ellenborough,  Gh.  J. : 

Upon  conferring  with  my  brethren,  I  find  that  though  we 
differ  in  some  respects  upon  the  grounds  of  our  opinion,  yet  we 
all  agree  that  there  should  be  no  new  trial  granted  in  this  case. 

I  'IS?  ]  Wherever  the  tolerating  of  any  species  of  contract  has  a  •ten- 
dency to  produce  a  public  mischief  or  inconvenience,  such  a 
contract  has  been  held  to  be  void.  In  addition  to  the  several 
cases  which  have  been  alluded  to  in  the  argument  one  more  may 
be  mentioned,  where  a  contract  on  account  of  its  mischievous 
tendency  was  held  void ;  that  was  a  casef  where  a  note  had  been 
given  for  a  certain  sum  to  indemnify  parish  officers  for  the 
maintenance  of  a  bastard  child;  and  because  of  the  interest 
which  it  created  in  them  to  be  negligent  of  their  trust,  and  not 
to  take  care  of  the  life  of  the  infant  committed  to  their  charge, 
the  security  was  held  void.  This  had  been  first  decided  before 
me,  and  similar  questions  afterwards  arose  before  my  brothers 
Heath  and  Lawrence,  and  they  each  of  them  held  the  same 

t  Cole  V.  Chwer,  6  East,  110. 
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opinion.  It  is  therefore  no  new  principle  in  the  law,  that  if  a  Gilbbrt 
contract  have  a  tendency  to  a  mischievous  and  pernicious  con-  stkss. 
sequence,  it  is  void.  I  am  aware  that  in  old  cases,  precedents 
of  which  are  to  be  found  in  Hearne's  Pleader,  actions  have  been 
mamtained  upon  wagers  open  to  an  objection  of  this  sort,  but 
not  decided  upon  that  ground,  which  was  not  then  adverted  to. 
The  first  of  these  reported  is  Andrews  v.  Hearne,\  where  the  bet 
was  upon  the  life  of  one  who  was  held  to  be  King  de  jwre ;  and 
yet  no  point  was  made  as  to  the  invalidity  of  the  contract  on  the 
ground  of  its  impolicy.  The  question,  whether  any  suit  could 
be  maintained  upon  a  wagering  contract  where  the  interests  of 
third  persons  were  involved  in  the  discussion,  came  under  con- 
sideration in  Cox  V.  PhiUip8,l  before  Lord  Hardwicke ;  in  which 
the  validity  of  Mrs.  Gonstantia  Phillips'  marriage  with  Mr. 
Muilman  was  drawn  into  discussion.  The  attempt  to  draw  into 
question  the  interest  *of  third  persons  was  severely  animadverted  ^  ^ 
upon  by  Lord  Habdwicke.  The  case  in  which  the  general 
question  was  most  considered  was  Dacosta  v.  Jones, ^  upon  the 
sex  of  the  person  who  passed  under  the  name  of  the  Chevalier 
D'Eon:  but  that  was  brought  several  times  before  the  Court 
before  any  objection  was  taken  upon  the  ground  of  its  immoral 
tendency.  Questions  of  the  same  sort  had  several  times  arisen 
before,  but  they  had  not  undergone  full  discussion  and  consider- 
ation. Jones  V.  RandallW  was  upon  a  wager  whether  a  decree  of 
the  Court  of  Chancery  would  be  reversed  upon  appeal  in  the 
House  of  Lords;  and  as  that  was  between  parties  having  no 
interest  whatever  in  the  decision,  it  was  considered  merely  as  an 
innocent  wager ;  but  Lord  Mansfield  then  said  that  if  it  had 
been  with  one  of  the  Judges  or  lords  of  parliament,  it  would 
haTe  been  clearly  void  on  account  of  its  mischievous  tendency ; 
and  yet  the  danger  of  influencing  such  illustrious  persons,  who 
would  not  probably  mix  at  all  in  the  decision,  would  be  infinitely 
remote  :  but  notwithstanding  the  improbability  of  any  mischief 
in  fact,  such  a  wager  was  deemed  void  on  account  of  its  tendency 
upon  general  rules  of  law.  Then  is  not  the  interest  created  by 
this  wager  likely  to  induce  more  proximately  mischievous  con- 

+  1  Lev.  33,  1  Keb.  56,  65.  §  Cowp.  729. 

%  Bep.  temp.  Haidw.  237.  ||  Cowp.  37. 
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GiLBBBT  sequences  to  the  public  than  the  other  instances  which  have  been 
STKE&  considered  as  having  that  tendency.  The  mischief  is  the  more 
to  be  regarded  at  a  time  when  it  has  been  announced  by  that 
enemy,  in  the  preservation  of  whose  life  the  plaintiff  has  thus 
created  an  interest  to  himself,  year  after  year,  that  there  is  a 
large  force  collecting  on  the  opposite  coasts  ready  to  be  poured 
into  this  kingdom,  and  every  Sunday  the  minds  of  the  subjects  are 
kept  alive  to  the  danger :  and  shall  it  be  allowed  to  a  subject  to  say 
[  *^^^  ^  that  in  case  of  such  an  *event  happening,  as  an  invasion  of  the 
kingdom  by  the  French  ruler,  that  the  loss  of  865  guineas  a  year 
depending  upon  that  life,  would  have  no  operation  upon  his  mind 
when  opposed  to  the  call  of  active  duty  towards  his  country : 
that  the  moral  duties  which  bind  man  to  man  are  in  no  hazard 
of  being  neglected  when  put  in  competition  with  individual 
interest :  that  it  is  not  an  object  to  us  to  prevent  even  the  sus- 
picion, and  to  repel  from  us  the  malignant  imputation  that  we 
countenance  in  any  manner  the  idea  of  assassinating  an  enemy, 
and  thereby  guard  against  any  attempt  on  his  part  to  retaliate 
upon  a  life  most  dear  to  us  all.  Wagers  of  this  description  have 
a  tendency  to  encourage  these  notions,  I  cannot  therefore  con- 
sider them  altogether  innoxious.  The  wager  in  question  arose 
out  of  a  conversation  respecting  the  probability  of  Bonaparte's 
assassination;  and  these  parties  were  not  acting  upon  any 
remote  speculation  when  one  of  them  thought  that  the  mischief 
which  was  to  destroy  his  life  would  happen  within  a  hundred 
days  from  that  time.  If  the  wager  in  its  terms  had  been  upon 
the  probability  of  a  person's  assassination  within  that  period,  I 
should  not  have  considered  such  a  question  as  proper  to  be  tried 
in  the  form  of  a  wager  which  went  to  give  any  person  an  interest 
in  the  perpetration  of  so  enormous  an  offence :  and  it  matters 
little  that  this  consideration  was  only  an  inducement  to  the  bet 
more  in  the  form  of  an  annuity :  the  very  computation  of  the 
price  of  such  an  annuity,  little  more  than  three  months'  purchase, 
shews  that  they  contemplated  a  violent  termination  of  the  life. 
Upon  the  whole  therefore,  not  without  some  degree  of  doubt 
whether  Mr.  Justice  Buller  was  not  right  in  saying  that  no 
wagers  ought  to  be  sustained  where  the  parties  have  no  special 
[  •ICO  ]'     interest  in  the  subject-matter ;  at  any  rate  *where  the  subject- 
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matter  of  the  wager  has  a  tendency  injurious  to  the  interests  of  Qilbebt 
mankind,  I  have  no  doubt  in  saying  that  it  ought  not  to  be  sus-  stksb. 
tained.  I  cannot  indeed  say  that  this  verdict  was  founded  on  a 
ground  upon  which  it  could  be  sustained,  that  the  bet  was  not 
deliberately  entered  into,  for  whatever  doubt  there  was  upon  it 
at  first,  it  was  abundantly  confirmed  afterwards :  but  I  think 
that  an  action  should  not  be  countenanced  upon  a  subject  in 
which  the  parties  had  not  only  no  interest  other  than  what  they 
created  to  themselves  by  the  bet,  but  the  public  have  an  interest 
to  restrain  it.  Therefore  founding  my  opinion  upon  all  the  cir- 
cumstances in  evidence  in  this  case,  I  consider  it  as  a  wager 
against  public  poUcy  and  of  immoral  tendency,  and  that  no  new 
trial  should  be  granted. 

Gbo^b,  J. : 

I  agree  that  there  should  be  no  new  trial,  but  am  not  prepared 
to  say  that  the  action  will  not  lie  in  this  case :  but  it  is  enough 
if  there  be  any  mischief  in  the  trial  of  such  a  question  against 
granting  a  new  trial.  Now  the  subject  of  the  bet  is  a  matter  of 
mere  speculation  on  the  life  of  an  individual  in  which  the  parties 
had  no  special  interest :  there  has  been  one  trial  upon  it,  and 
the  jury  have  found  a  verdict  against  it ;  and  I  think  that  the 
time  of  a  court  of  justice  has  been  wasted  enough  already  upon 
such  a  subject.  I  do  not  now  enter  upon  the  question  whether 
the  action  lies :  I  have  upon  a  former  occasion  fully  considered 
it,  and  I  then  thought  that  the  action  would  lie,  and  am  not  now 
prepared  to  say  that  it  does  not ;  but  I  do  not  think  it  necessary 
upon  this  occasion  to  enter  into  it :  for  if  the  discussion  of  it 
once  has  tended  to  pubUc  mischief,  it  will  be  more  mischievous 
to  agitate  it  again. 

Lb  Blanc,  J. :  [  I6i  ] 

This  is  an  application  to  set  aside  a  verdict  for  the  defendant, 
which  was  given  by  the  jury  upon  consideration  of  all  the 
circumstances  attending  this  bet :  but  the  Court  do  not  think 
it  material  to  discuss  the  ground  on  which  that  verdict  was 
{ounded,  being  of  opinion  that  the  plaintiff  ought  not  to  recover 
npon  a  new  trial.    It  appears  from  the  learned  Judge's  report 
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Gilbert  that  the  bet  arose  out  of  a  convereation  respecting  the  particular 
Btkbb.  situation  of  the  person  to  whom  it  refers,  and  the  probability  of 
his  coming  to  a  violent  death  by  assassination  ;  and  it  is  clear 
that  this  contract  was  entered  into  upon  that  consideration ;  and 
indeed  that  is  shewn  by  the  very  terms  of  it,  taking  it  as  an 
annuity ;  for  it  is  at  little  more  than  three  months'  purchase. 
It  is  said  that  we  ought  not  to  look  to  the  conversation  which 
passed  before  the  contract  in  order  to  afifect  the  construction  of 
it ;  but  in  all  cases]  where  the  question  is  on  the  legality  or 
illegality  of  a  contract,  Courts  always  look  to  the  previous 
circumstances  which  led  to  it ;  and  therefore  I  think  that  the 
previous  conversation  was  evidence  in  this  case.  It  has  been 
often  lamented  that  actions  upon  idle  wagers  should  ever  have 
been  entertained  in  courts  of  justice:  the  practice  seems  to 
have  prevailed  before  that  full  consideration  of  the  subject 
which  has  been  had  in  modem  times;  but  the  frequent  dis- 
cussions of  it  in  these  times  has  so  far  satisfied  the  minds  of 
most  lawyers,  that  they  are  satisfied  that  objections  would  have 
lain  in  many  cases  of  wagers  that  have  formerly  been  main- 
tained without  noticing  such  objections ;  and  it  is  now  clearly 
settled  that  the  subject-matter  of  a  wager  must  at  least  be 
perfectly  innocent  in  itself,  and  must  not  tend  to  immorality  or 
impolicy.  Then,  can  a  wager  upon  the  life  of  a  person,  whether 
[  *162  ]  enemy  or  ^friend,  founded  on  the  probability  of  its  terminating 
by  assassination  or  other  violent  death,  be  said  to  be  innocent 
in  itself?  Such  a  wager  does  not  come  within  the  range  of 
any  of  those  cases  where  wagers  have  been  sustained.  With 
respect  to  Andrews  v.  Heme,\  which  has  been  relied  upon  as 
most  like  this  case,  I  have  no  hesitation  in  saying  that  that  bet 
would  never  have  been  sustained  in  these  days;  being  a  bet 
between  two  subjects,  whether  the  sovereign  of  the  country 
would  be  restored  to  his  crown,  of  which  he  had  been  forcibly 
deprived.  The  other  case  relied  on,  of  Lord  March  v.  Pigot^l 
arose  out  of  a  conversation  between  two  sons,  as  to  which  of 
their  respective  fathers  would  live  the  longest ;  upon  which  a 
third  person  stepped  in  and  took  up  the  bet  with  one  of  the 
young  gentlemen :  but  that  case  was  considered  chiefly  on  the 
t  1  Ley.  33,  1  Keb.  56,  65.  }  5  Burr.  2802. 
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doubt,  whether  or  not  it  was  a  bubble  bet,  as  one  of  the  fathers  Gilbert 
happened  then  to  be  dead.  At  any  rate  it  was  free  from  the  stkes. 
present  objection ;  for  there  was  no  previous  conversation 
whether  one  or  other  of  the  fathers  would  come  to  his  death 
by  assassination  or  other  violent  means.  But  in  my  opinion 
it  is  both  impoUtic  and  immoral  to  bet  concerning  the  life  of  a 
sovereign,  whether  he  shall  come  to  his  death  by  assassination 
or  other  violent  means. 

Baylbt,  J.: 

The  discussion  which  has  been  had  of  this  case  has  strongly 
illustrated  the  inconvenience  of  countenancing  idle  wagers  in 
courts  of  justice  :  it  occupies  the  time  of  the  Court,  and  diverts 
their  attention  from  causes  of  real  interest  and  concern  to  the 
suitors :  and  I  think  it  would  be  a  good  rule  to  postpone  the 
trial  of  every  action  upon  idle  wagers  till  the  Court  had  nothing 
else  to  attend  to.  This  is  the  ease  of  a  mere  idle  *wager,  in  [  *i63  ] 
which  the  parties  had  no  particular  concern.  It  was  induced 
by  a  conversation,  not  upon  the  probability  of  the  person's  death, 
within  a  given  time,  in  the  course  of  nature,  but  by  assassi- 
nation or  other  violent  means :  the  amount  of  the  sum  given 
shews  that  his  death  by  violent  means  was  in  the  contemplation 
of  the  wagering  parties;  and  that,  I  think,  for  the  reasons 
which  have  been  stated,  makes  the  wager  both  immoral  and 
impolitic.  It  gives  to  one  person  a  pecuniary  interest  in  the 
violent  death  of  another,  by  whatever  means  procured;  an 
interest  which  he  has  no  right  to  create  by  his  own  voluntary 
act ;  and  this,  when  applied  to  the  person  of  a  foreign  potentate, 
is  also  particularly  impolitic ;  because  it  tends  to  create  disgust 
against  this  country  amongst  foreign  potentates  to  have  such 
subjects  discussed  in  our  courts  of  law.  And  if  this  were 
allowable  in  one  instance,  a  very  considerable  interest  might 
be  created  by  the  same  means  in  great  numbers  of  persons  in 
this  country  in  prejudice  to  its  true  interests  in  case  of  an 
invasion. 

Ride  discharged. 
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1812.  EDWAED  HERBERT'S  Case. 

^^*^^'  (16  East,  165—166.) 

r  165  1  ^  protection  from  the  impress  service,  granted  by  the  iayonr  of  the 

Board  of  Admiralty,  though  for  a  certain  time,  may  be  set  aside  at 
pleasure  whenever  in  their  judgment  the  exigency  of  the  public  servioe 
requires  it :  and  it  matters  not  that  the  impress  warrant  is  of  a  prior 
date  to  such  protection. 

Application  was  made  on  the  part  of  a  seaman  for  a  role  to 
shew  cause  why  a  writ  of  habeas  corpus  should  not  issue  to  bring 
him  up  for  the  purpose  of  his  being  discharged,  as  having  been 
illegally  impressed.  The  application  was  founded  on  an  affi- 
davit of  Thomas  Herbert,  stating  that  on  the  81st  of  December 
last  he  was  master  of  the  ship  Nantwich  of  London,  of  152 
tons,  and  obtained  from  the  Board  of  Admiralty  an  instrument 
called  a  ship's  protection  of  that  date,  for  three  months,  for 
which  lOs.  was  paid;  enjoining  all  commanders,  &c.  of  the 
King's  ships  not  to  press  twelve  men  and  boys  belonging  to  the 
Nantwichy  provided  their  names,  ages,  and  descriptions  were 
inserted  on  the  other  side  of  the  protection,  and  provided  they 
were  actually  on  board,  or  in  the  immediate  service  of  the 
vessel,  and  that  the  protection  was  kept  on  board  of  her :  and 
Edward  Herbert,  as  chief  mate,  was  brought  in  all  respects 
by  the  affidavit  within  the  terms  of  the  protection.  It  then 
stated  that  he  was  impressed  on  the  1st  of  February  following, 
within  the  three  months,  and  was  still  detained. 

[  166  ]  Park,  in  support  of  the  rule,  now  insisted  on  the  extensive 

danger  and  inconvenience  to  the  trade  of  the  country,  if  a 
person,  who  at  the  time  was  the  acting  commander  of  the 
vessel,  and  charged  with  the  specific  custody  of  the  cargo  on 
board,  could  be  impressed  at  a  moment's  warning,  against  the 
faith  of  the  protection,  which  was  in  force  at  the  time.  That  at 
least  such  a  protection  was  in  force  against  any  impress- 
warrant  of  a  prior  date  issued;  which  was  the  case  of  the 
warrant  under  which  Herbert  was  impressed. 

Garrow  and  Jervis,  in  opposing  the  rule,  said  that  such 
protections  were  in  general  observed,  excepting  where  the  special 
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exigency  of  the  service  required  a  more  rigid  application  of  the    Herbebt's 
public  force.      That  the  granting  of  these  protections  being 
mere  matter  of  favour,  they  might  be  withdrawn  at  pleasure. 

The  Court  agreed  in  this,  and  said  that  whatever  the  indul- 
gence of  the  Board  of  Admiralty  might  be  on  these  occasions, 
neither  that  Board  nor  this  Court  could  give  any  protection  to 
this  class  of  persons  from  the  impress-service  beyond  that  which 
the  legislature  had  extended  to  them  in  certain  cases,  of  which 
this  was  not  one.  And  therefore  such  a  licence  could  have  no 
effect  against  the  exigency  of  the  pubUc  service.  They  also 
agreed  that  it  made  no  difference  that  the  press- warrant  in  this 

case  had  been  issued  before  the  licence. 

Rule  discharged. 


K.   B.  MICHAELMAS   TERM. 


EGBERTS  V.  EEAD  and  OTHERS.f  1812. 

(16  East,  216—217.)  iVW^lO. 

Though  the  general  Highway  Act,  13  Geo.  m.  c.  78,t  b.  81,  directs  r  215  1 
that  actions  against  any  persons  for  anything  done  or  acted  in  pursuance 
thereof,  shall  be  commenced  within  three  calendar  months  after  the  fact 
committed,  and  not  afterwards;  yet  if  surveyors  of  highways,  in  the 
execution  of  their  office,  tmdermine  a  wall  adjoining  to  the  highway, 
which  does  not  fall  till  more  than  three  months  afterwards,  they  are 
subject  to  an  action  on  the  case,  for  the  consequential  injury  within 
three  months  after  the  falling  of  the  wall. 

In  an  action  on  the  case  the  plaintiff  declared  that  on  the 
let  of  December,  1809,  at  Penzance,  in  Cornwall,  she  was  and 
still  is  seized  for  her  life,  of  a  garden,  with  the  appurtenances, 
in  which,  until  the  grievance  after-mentioned,  there  was  a  wall 
200  feet  long,  &c.  abutting  on  a  public  street  in  Penzance ;  and 
that  the  defendants,  *on  the  1st  of  May,  1810,  and  on  other  [  ^216  ] 
days,  wrongfully  and  injuriously  dug  up  so  much  of  the  soil 

t  See    the   principle    applied    in  (1884)  14  Q.  B.   D.   125,  53  L.  J. 

Bonomi  ▼.  Backhome  (Ex.  Ch.  1858)  a  B.  471,  affirmed  by  H.  L.  (1886) 

E.  B.  &  B.  622,  28  L.  J.  a  B.  378,  11  App.  Cas.  127,  55  L.  J.  Q,  B.  529. 

afBrmed  by  H.  L.  (1861)  9  H.  L.  C.  — E.  C. 

603,  34  L.  J.  Q.  B.  181,  4  L.  T.  754;  J  See  now  5  &  6  Will.  IV.  c.  50, 

and  aee  Mitchell  t.  Darley,  dfcc.  Co.  s.  109.-R.  C. 
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RoBEBTB  adjoining  and  near  to  the  wall,  on  the  side  next  the  street  for 
B^D.  ^00  feet,  and  removed  the  same,  and  thereby  not  only  exposed 
and  laid  open  the  foundation  of  the  wall  to  the  rain  and  flowing 
of  waters  thereto,  and  to  the  frost  and  inclemency  of  the 
weather,  but  greatly  weakened  the  wall;  by  reason  whereof 
100  feet  afterwards  on  the  1st  of  September,  1810,  fell  down, 
and  the  remainder  was  greatly  injured.  At  the  trial  before 
Gbaham,  B.,  at  Bodmin,  the  case  opened  on  the  part  of  the 
plaintiff  was,  that  she  sought  to  recover  damages  against  the 
defendants  for  a  wrong  done  by  them  in  their  capacity  of 
surveyors  of  the  highways  for  the  town  of  Penzance,  in  under- 
mining her  wall;  and  it  appeared  in  evidence  that  the  act 
done  by  their  order  for  the  purpose  of  making  some  improve- 
ment in  the  street,  and  which  ultimately  occasioned  the  mischief, 
was  in  May,  1810,  though  the  wall  did  not  fall  till  the  81st  of 
January,  1811 ;  and  that  this  action  was  not  commenced  till  the 
18th  of  April,  1811 ;  whereupon  the  defendants'  counsel  objected 
that  the  action  was  brought  too  late  by  the  stat.  18  Geo.  III. 
c.  78,  s.  81,  which  enacts,  ''that  if  any  action  shall  be  com- 
menced against  any  persons  for  anything  done  or  acted  in  pur- 
suance of  this  Act,  such  action  shall  be  commenced  within  three 
calendar  months  after  the  fact  committed,  and  not  afterwards." 
And  he  contended  that  here  the  "  thing  done  or  acted  "  by  the 
defendants  was  the  undermining  of  the  wall  by  digging  up 
the  highway  by  their  order,  and  not  the  falling  of  the  wall, 
which  was  a  mere  consequence  of  such  wrongful  act.  The 
plaintiff,  however,  recovered  a  verdict  for  the  amount  of  the 
[  *217  ]  damage  sustained,  by  the  direction  of  the  learned  Judge,  *who 
gave  leave  to  the  defendants'  counsel  to  move  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  Court  should  be  of  a  different  opinion. 

Jekyll  now  moved  accordingly,  and  contended  that  the 
wrongful  thing  done  or  acted  by  the  defendants,  was  the  under- 
mining of  the  wall,  which  happened  more  than  three  calendar 
months  before  the  action  commenced.  The  Legislature  limited 
the  time  so  narrowly,  in  order  that  officers  of  this  description 
sued  for  what  they  did  ex  officio  might  have  the  means  of 
indemnifying  themselves,  if  sued,  while  they  were  in  office,  or 
at  least  before  they  finally  passed  their  accounts. 
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(Batlbt,  J. :  How  was  the  damage  to  be  estimated  before  it     bobkbts 

V, 

actually  happened  ?)  Bead. 

The  probable  damage  might  have  been  estimated  by  persons 
of  skill.  In  Goding  v.  Ferm,f  it  was  considered  that  an  action 
covld  not  be  maintained  against  custom-house  officers  for  seizing 
goods,  unless  brought  within  three  months  after  the  actual 
seizure,  although  there  was  a  continuing  detention  of  the  goods 
at  the  time  of  action  brought. 

LoBD  Ellei9bobou9H,  Gh.  J. : 

It  is  sufficient  that  the  action  was  brought  within  three 
months  after  the  wall  fell,  for  that  is  the  gravamen :  the  con- 
sequential damage  is  the  cause  of  action  .in  this  case.  If  this 
had  been  trespass,  the  action  must  have  been  brought  within 
three  months  after  the  act  of  trespass  complained  of ;  but  being 
an  action  on  the  case  for  the  consequential  damage,  it  could 
not  have  been  brought  till  the  specific  wrong  had  been  suffered ; 
and  that  only  happened  within  three  months  before  the  action 
brought. 

Per  GuBiAM  :  Rvle  refused. 


BELL  AND   Others  v.  H:0BS0N4  1812. 

(16  East,  240—243 ;  8.  0.  3  Camp.  272—274.)  NavAl. 

Policy  on  goods  at  and  from  G.  to  any  port  in  the  Baltic,  beginning  r  240  1 
the  adTenture  from  the  loading  thereof  on  board  the  ship,  and  the  policy 
ma  declared  to  be  in  continuation  of  a  former  policy;  which  was  a 
policy  from  V.  to  her  port  of  discharge  in  the  United  Kingdom,  or  any 
ports  in  the  Baltic,  with  liberty  to  take  in  and  discharge  goods  where- 
soever, to  return  12  per  cent,  if  the  voyage  ended  at  G. :  Held,  that  the 
assured  were  entitled  to  recover,  although  the  goods  were  not  loaded  on 
board  at  G.  but  at  Y.,  and  although  the  defendant  was  not  an  under- 
writer on  the  former  policy. 

Tms  was  an  action  on  a  policy  of  insurance  on  goods,  tried 
before  Lord  EUenborough,  Gh.  J.  at  Guildhall.  The  policy  was 
effected  on  the  15th  of  June,  1810,  '^  at  and  from  Qottenburgh 

t  3  B.  R  339  (2  H.  Black.  14).  in  Gladstone  v.  Clay  (1813)  1  M.  &  8. 

t  See  a  somewhat  similar  decision      418,  reported  post,  p.  479. — ^B.  G. 

B.B. — ^VOL.  XIV.  Z 
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Bell  to  any  port  or  ports,  place  or  places,  in  the  Baltic,  backwards 
Ho^N.  ft^d  forwards,  and  forwards  and  backwards,  with  leave  to  seek,, 
join,  and  exchange  convoy,  carry,  use,  and  exchange  simulated 
papers,  clearances,  and  ship's  papers,  touch  at  all  ports,  places,, 
and  islands,  for  all  purposes  whatsoever,  take  in  and  discharge^ 
[  *24i  ]  goods  wherever  the  ship  may  touch  at,  including  *risk  in  crafts,. 
&c.,  and  transhipment,  &c.  If  not  allowed  to  enter  any  ports  or 
discharge  the  cargo,  &c.  to  return  to  any  ports  or  places  whatso* 
ever  until  the  cargo  is  landed  in  perfect  safety;  to  wait  for 
information  off  any  ports  or  places,  without  being  deemed  a 
deviation;"  "on  tobacco  valued  at  402.  per  hhd. ;"  "at  a 
premium  of  15  guineas  per  cent.,  to  return  71.  per  cent,  for 
arrival."  The  policy  contained  the  usual  printed  words  "  begin* 
ning  the  adventure  upon  the  said  goods,  from  the  loading 
thereof  on  board  the  said  ship : "  at  the  foot  of  it  were  added 
these  words :  "  In  continuation  of  five  policies,  one  for  15,0002. 
dated  16th  March,  1810,  No.  14,  one  for  4,0002.  dated  20th 
March,  1810,  No.  800,  one  for  2,8002.  dated  11th  April,  1810, 
No.  149,  one  for  5002.  dated  2nd  October,  1809,  No.  169,  and  one 
for  1,2002.  dated  28rd  February,  1810,  No.  14."  It  was  proved 
that  all  the  goods  were  in  fact  loaded  at  Virginia,  from  whence  the 
ship  sailed  with  her  cargo  on  the  voyage  intended,  which  was 
described  in  the  former  policies,  (one  of  which  was  given  in 
evidence,)  to  be  "  at  and  from  Virginia  to  her  port  or  ports  of 
discharge  in  the  United  Kingdom,  or  any  port  or  ports,  place  or 
places  in  the  Baltic,"  &c.  with  the  like  liberties  as  stated  in  the 
policy  in  question,  inter  cUia,  to  **  take  in  and  discharge  gooda 
wheresoever  the  ship  may  touch  at ;  at  20  guineas  per  cent.,  to 
return  52.  for  arrival ;  122.  per  cent,  if  voyage  ended  at  Gotten- 
burgh,  or  152.  per  cent,  if  in  the  United  Kingdom."  The  ship 
with  her  original  cargo  arrived  at  Gbttenburgh,  and  afterwards 
proceeded  with  the  same  cargo  to  another  port  in  the  Baltic,  and 
was  captured.  This  defendant  was  not  an  underwriter  upon  any 
[  ^242  ]  of  the  former  policies.  It  was  objected  upon  the  *authority  of 
Spitta  V.  Woodfnan,\  that  the  insurance  in  question  being  "  at 
and  from  Gottenburgh,"  and  "  beginning  the  adventure  on  the 
said  goods  from  the  loading  thereof  on  board,"  must  be  confined 
t  11  B.  B.  C28  (2  Taunt.  416). 
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to  snch  goods  as  were  loaded  on  board  at  Gottenburgh,  particu-  Bell 
larly  as  a  liberty  was  reserved  in  the  former  policies  to  take  in  hobsok. 
and  discharge  goods  wherever  the  ship  might  touch  at:  but 
Lord  EiiLENBOBouGH,  Ch.  J.  was  of  opinion  that  the  words  at  the 
foot  of  this  policy,  stating  it  to  be  in  continuation  of  former 
policies,  shewed  that  the  parties  contemplated  the  taking  up  the 
insurance  on  goods  loaded  before  the  ship  arrived  at  Gotten- 
burgh  ;  and  that  the  circumstance  of  this  defendant  not  having 
been  an  underwriter  upon  the  former  policies,  which  was  pressed 
upon  his  Lordship,  would  not  vary  the  case.  The  jury  found  a 
verdict  for  the  plaintiff. 

The  Solicitor-General  moved  for  a  new  trial,  renewing  the 
above  objections,  and  insisting  more  fully  upon  the  effect  of  the 
liberty  reserved  in  the  former  policy,  to  take  in  and  discharge 
goods  wheresoever,  &c.,  and  also  of  the  stipulation  for  the 
return  of  premium  if  the  voyage  ended  at  Gottenburgh;  as 
shewing  that  the  parties  contemplated  an  entire  change  of  cargo 
in  the  voyage  from  Virginia,  and  that  probably  it  would  be 
determined  and  a  new  voyage  commenced  at  Gottenburgh  :  and 
that  even  if  these  inferences  failed,  still  that  the  defendant 
would  not  be  liable  as  upon  a  continued  voyage  from  Virginia, 
unless  the  policy  underwritten  by  him  was  in  clear  and  distinct 
terms  upon  a  continuation  of  the  identical  cargo  loaded  in 
Virginia. 

LoBD  Ellenbobouoh,  Ch.  J. :  [  243  ] 

A  very  strict  and  certainly  a  construction  not  to  be  favoured, 
and  still  less  to  be  extended,  was  adopted  in  the  case  of  Spitta  v. 
Woodman,  where  it  was  holden  that  the  words  beginning  the 
adventure  from  the  loading  on  board,  were  to  be  confined  to  the 
place  from  whence  the  risk  commenced.  But  if  there  be  any- 
thing to  indicate  that  a  prior  loading  was  contemplated  by  the 
parties,  it  will  release  the  case  from  that  strict  construction,  t 
Then  can  there  be  anything  more  indicative  of  such  an  under- 
standing between  the  parties,  than  the  statement  made  at  the 

t  Gted  and  applied  by  Bulge-  (1872)  L.  B.  7  a  B.  580,  683,  41 
BUBV,  J.  in  Joyce  y.  Beakn  In$.  Co.     L.  J.  Q.  B.  356,  27  L.  T.  144.— B.  C. 

E  2 
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Bbll  foot  of  this  policy,  that  it  was  in  continoation  of  former  policies, 
HoPBOK.  which  were  distinctly  upon  a  voyage  from  Virginia.  This  was 
taking  up  the  voyage  from  a  period  in  the  former  policies.  The 
conclusion  therefore,  which  was  drawn  in  Spitta  v.  Woodman,  is 
completely  rebutted  by  the  reference  in  this  policy  to  an  antece- 
dent loading. 

Lb  Blanc,  J. : 

The  statement  inserted  at  the  foot  of  this  policy  seems  in- 
tended to  take  it  out  of  the  strict  construction  adopted  in  Spitta 
V.  Woodman. 

Per  GuBiAM  :  Rtde  reftaed. 


1812.  BECK  AND  Others  v.  EVANS  and  Another. 

Aifv,  11. 
(16  East,  244—248;  S.  C.  3  Camp.  267—269.) 

[  244  ]  A  public  notice  given  by  carriers  that  they  will  not  he  answerable  for 

certain  specified  articles  or  any  other  goods  of  what  nature  or  kind 
soever  above  the  value  of  5/.,  if  lost,  stolen,  or  damaged,  unless  a  special 
agreement  is  made,  and  a  premium  paid,  such  value  to  be  entered  at 
the  time  of  delivery,  seems  not  to  extend  to  goods  which  do  not  fall 
within  any  of  the  specified  articles,  and  which  from  their  bulk  and 
quality,  communicated  to  the  carriers  at  the  time  of  delivery,  must  be 
known  to  them  to  exceed  the  value  of  5/. :  and  therefore  it  seemB  they 
wiU  be  liable  for  any  damage  to  the  goods  arising  from  the  carriage, 
although  no  special  agreement  be  made,  nor  any  premium  paid ;  but  at 
all  events  they  will  be  liable  for  damage  arising  from  gross  negligence 
notwithstanding  such  notice. 

The  plaintiflfs  were  spirit  merchants  at  Shrewsbury,  and 
brought  this  action  on  the  case,  for  damages,  against  the  de- 
fendants, as  common  carriers,  for  improperly  and  negligently 
carrying  a  cask  of  brandy,  which  the  plaintiflGa  sent  by  the 
defendants'  waggon  from  Shrewsbury  to  London,  by  which  it 
was  damaged  and  the  greater  part  of  the  brandy  lost.  The  case 
proved  before  Le  Blanc,  J.,  at  Shrewsbury,  was  in  substance 
this :  The  cask  of  brandy  which  was  of  the  value  of  701.  and 
upwards,  was  sent  by  the  defendants'  waggon,  and  U.  6d.  were 
paid  at  the  time  for  booking,  which  was  the  common  charge 
independent  of  the  carriage  price :  a  permit  was  delivered  with 
it,  which  shewed  that  the  contents  of  the  cask  were  brandy ;  bat 
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no  special  agreement  was  made  for  the  price  of  the  carriage,  nor  Bsck 
anything  said  as  to  the  value  of  the  cask.  Before  the  waggon  evans. 
got  to  Birmingham  it  was  perceived  by  persons  in  the  waggon, 
that  the  cask  was  leaking  fast,  and  the  waggoner  was  informed 
of  ttie  circomstance ;  but  though  he  staid  three  hours  in 
Birmingham  after  his  arrival  there,  he  made  no  examination  of 
the  cask,  nor  took  any  step  to  prevent  the  leakage.  He  passed 
in  like  manner  through  Wolverhampton,  where  the  waggon  also 
made  some  stay,  without  regard  to  the  cask,  though  the  leakage 
still  continued  and  increased,  and  he  was  again  informed  of  it : 
bat  at  the  next  stage  beyond  Wolverhampton,  having  some 
parcels  to  deliver  *out  of  the  waggon,  he  there  took  the  cask  out,  C  *2*o  ] 
and  the  remainder  of  the  brandy  was  saved.  There  was  some 
attempt  in  defence  to  shew  that  the  cask  was  in  a  damaged  state 
when  it  was  put  into  the  waggon  ;  which  attempt  however  failed 
in  the  opinion  of  the  Court  and  jury ;  but  the  principal  ground 
of  defence  was  a  public  notice  given  by  the  defendants,  which 
was  conspicuously  exhibited  over  their  warehouse,  where  the 
goods  to  be  carried  were  received,  and  which  was  in  these  terms : 
"  The  proprietors  of  the  London  and  Salop  waggons  give  this 
public  notice,  that  they  will  not  be  answerable  for  cash,  bank- 
notes, writings,  jewels,  plate,  watches,  lace,  silk,  hose,  wool, 
muslins,  china,  glass,  paintings,  or  any  other  goods  of  what 
nature  or  kind  soever,  above  the  value  of  51.,  if  lost,  stolen,  or 
damaged,  unless  a  special  agreement  is  made,  and  an  adequate 
premium  paid,  over  and  above  the  common  carriage ;  such  value 
to  be  specified  and  entered  at  the  time  of  the  delivery  here,  or  to 
any  of  their  officers  or  agents  in  the  different  parts  of  the  king- 
dom." Upon  this  evidence  the  learned  Judge  left  it  to  the  jury 
to  consider,  whether  the  injury  arose  from  the  negligence  of  the 
defendants'  waggoner,  in  not  examining  the  cask,  after  he  was 
informed  of  its  leaky  state,  at  either  of  the  places  where  he 
halted  ;  and  he  was  also  of  opinion  that  the  notice  given  by  the 
defendants  did  not  apply  to  a  case  of  this  kind,  where  the  cask 
had  been  signified  to  them  to  be  a  cask  of  brandy,  and  therefore 
they  must  have  known  its  value  exceeded  6L ;  but  that  such 
notices  applied  only  to  packages  which,  from  their  dimension 
and  quality,  could  not  be  known  to  be  necessarily  above  that 
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Beck        value.     The  jury  found  a  verdict  for  the  plaintiffs,  and  the 
Evans,      learned  Judge  reserved  to  the  defendants  liberty  to  move  to  enter 
[  *246  ]      a  nonsuit,  in  case  the  *Gourt  should  be  of  opinion  that  the  de- 
fendants were  protected  by  their  notice. 

Jervia  accordingly  moved  upon  this  point,  and  also  upon  the 
ground  of  a  misdirection  ;  upon  the  first  he  cited  Clay  v.  IFt7ian,t 
Izett  V.  Mountain,l  and  Nicholson  v.  WUlan,^  to  shew  that  these 
notices  had  been  established  to  be  binding  on  the  public ;  and  in 
Ellis  V.  Turner, \\  where  the  carrier,  notwithstanding  such  notice, 
was  held  liable  for  the  loss  of  the  goods,  it  appeared  that  he  had 
carried  them  beyond  the  place  to  which  they  were  consigned, 
and  that  was  the  ground  on  which  he  was  held  liable.  Upon 
the  ground  of  misdirection,  he  contended  that  the  waggoner  was 
not  bound  upon  notice  of  the  leakage  to  unload  his  waggon  at 
any  intermediate  stage  of  the  journey ;  and  that  it  appeared, 
that  as  soon  as  he  had  occasion  to  unload  the  first  parcel  of 
goods  for  delivery,  he  looked  to  the  cask  and  removed  it,  which 
was  all  that  he  was  bound  by  law  to  do. 

Lord  Ellekborough,  Gh.  J. : 

If  the  first  point,  upon  which  this  rule  is  prayed,  was  unmixed 
with  any  other  upon  which  the  defendants  were  liable,  I  should 
be  disposed  to  have  it  considered ;  not  that  my  opinion  upon  it 
is  in  favour  of  the  defendants,  but  on  the  contrary  I  am  inclined 
against  them.  The  notice,  although  in  its  terms  it  is  made  to 
extend  to  any  goods  of  what  nature  or  kind  soever,  cannot  be 
indefinite,  but  must  be  construed  with  reference  to  the  subject- 
[  *247  ]  matter,  and  *to  cases  where  the  party  has  no  means  of  knowing 
of  what  nature  the  goods  are.  In  that  case  the  party  stipulates 
that  he  will  not  be  answerable  for  goods  above  the  value  of  5^., 
unless  the  value  has  been  notified  to  him,  and  they  are  paid  for 
as  such.  But  this  was  known  to  the  defendants  to  be  a  cask  of 
brandy,  and  does  not  fall  within  the  description  of  cash  or  notes, 
or  of  any  of  the  goods  enumerated  in  the  notice.  Such  is  the 
inclination  of  my  opinion  upon  this  point,  and  yet  it  is  singular 

t  1  H.  Bl.  298.  reported  in  15  R  E.— F.  P.] 

X  4  East,  371.  ||  5  B.  B.  441  (8  T.  B.  531). 

§  5  East,  507.    [This  case  will  be 
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enoagh  that  it  has  never  presented  itself  at  Guildhall,  for  these  Bbok 
last  ten  years  that  I  have  sat  there.  Bat  upon  the  other  point,  e^Inb. 
I  think  the  carrier  does  not  stipulate  for  exemption  from  the 
consequences  of  his  own  misfeazance ;  and  if  goods  are  confided 
to  him,  and  it  is  proved  that  he  has  misconducted  himself  in  not 
performing  a  duty  which  by  his  servant  he  was  bound  to  per- 
form, that  is  such  a  misfeazance  as,  if  the  goods  thereby 
become  damaged,  his  notice  will  not  protect  him  from.  Now 
here  it  appears  that  the  waggoner  was  informed  more  than  once 
of  the  leakage,  after  which  notice,  it  was  a  duty  he  owed  to  his 
employers  to  have  the  leak  examined  and  stopped  at  one  of  the 
stages  where  he  halted.  That  being  so,  the  carrier  became 
clearly  liable  on  this  ground,  independently  of  the  other  point  in 
the  case,  and  therefore  I  cannot  consent  to  disturbing  the  verdict. 

Gbosb,  J. : 

The  carrier  could  entertain  no  doubt  that  the  goods  were 
above  the  value  of  62. 

Lb  Blanc,  J. : 

I  think  the  exemption  of  carriers  from  general  liability,  by 
reason  of  notices  of  this  sort,  has  been  carried  to  the  utmost 
extent,  and  cannot  be  supported  on  *any  other  ground  than  this,  [  *248  ] 
that  they  shall  not  be  held  liable  to  a  large  amount,  where  they 
only  get  a  small  reward  for  the  carriage.  They  are  therefore 
exempted  from  liability,  where  the  goods  are  of  a  much  larger 
valae  than  from  a  knowledge  of  their  bulk  or  quality  they  could 
possibly  guess  them  to  be.  But  that  cannot  apply  to  goods  of  a 
large  bulk  and  known  quality,  where  the  value  must  be  obvious.  It 
is  smgular  that  the  question  has  not  arisen  before  this ;  perhaps 
the  way  to  account  for  it  is  that  carriers  have  acquiesced  in  their 
liability  in  such  cases. 

Batlbt,  J. : 

I  doubt  whether  the  damage  here  falls  within  the  terms  of  the 

notice,  "  lost,  stolen,  or  damaged,"  for  this  was  owing  to  gross 

negligence. 

Ride  reused. 
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jgj^  ANDEETON  v.  BECK  and  PEAJKSON.f 

jVot.  12.  (16  East.  24a-252,) 
Where  the  plaintiff  in  Yorkshire  on  the  26th  of  December  received  a 

[  248  ]  bill  of  exchange,  payable  in  London,  which  became  due  on  the  28th,. 

and  kept  it  in  his  own  hands  until  the  29th,  when  he  sent  it  by  post  to 
his  bankers  at  Lincoln,  who  duly  forwarded  it  to  London  for  present- 
ment, and  the  bill  was  dishonoured :  Held,  that  the  plaintiff  by  keeping' 
it  in  his  hands  until  the  29th,  was  g:uilty  of  laches. 

The  plaintiff  declared  for  goods  sold  and  delivered  to  the 
amount  of  66{.,  and  npon  the  common  money  counts.  The  defen* 
dants  pleaded  the  general  issue ;  and  the  question  turned  upon 
whether  one  of  two  bills  of  exchange,  which  had  been  remitted 
by  the  post  from  the  defendants  to  the  plaintiff  after  the  delivery 
of  the  goods  and  in  satisfaction  of  the  demand,  which  bill  had 
been  ultimately  dishonoured,  was  to  be  taken  as  payment,  on 
account  of  the  plaintiff's  having  made  it  his  own  by  laches ;  for 
[  *249  ]  if  so,  the  goods  were  paid  for,  and  the  defendants  *were  entitled 
to  a  verdict ;  and  Bayley,  J.  was  of  this  opinion  at  the  trial 
before  him  at  York,  where  the  verdict  passed  for  the  defendants 
under  his  direction;  but  he  reserved  leave  to  move  to  set  it 
aside  and  enter  a  verdict  for  the  plaintiff  for  80Z.,  the  amount  of 
the  dishonoured  bill. 

Richardson  now  moved  accordingly,  and  after  some  assist* 
ance  from  the  learned  Judge's  report,  and  the  finding  of  the 
jury,  the  facts  appeared  to  be  these.  The  plaintiff  lived  at 
Cullingworth,  four  miles  from  Keighley,  the  post  town  where  the 
defendant  Beck  lived :  Pearson,  the  other  defendant,  lived  at 
Steeton,  where  the  business  was  carried  on,  four  miles  also  from 
Keighley  in  an  opposite  direction  from  the  plaintiff's  residence, 
and  in  the  line  of  the  post  from  Bradford  to  Skipton.  The  bill 
in  question  was  dated  Leeds,  26th  of  October,  1811,  and  drawn 
by  W.  and  E.  Prest  on  Messrs.  Boldero,  Lushington  &  Go.  for 
30Z.,  payable  two  months  after  date  to  J.  Tyne  or  order,  and 
specially  indorsed  by  the  defendants  to  the  plaintiff.  This  bill 
became  due  in  London  on  Saturday  the  28th  of  December,  and 
it  appeared  from  circumstances  that  the  letter  from  the  defen* 
dants  inclosing  this  and  the  other  bill  had  been  received  by  the 
t  See  Chalmers  on  Bills  of  Exchange,  4th  ed.  1891,  p.  152.— F.  P. 
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plaintiff  at  Cullingworth  on  the  26th,  and  that  he  acknowledged  andebtok 
the  receipt  of  it  by  a  letter  which  was  put  into  the  post  at  bbok. 
Keighley  before  one  o'clock  on  Friday  the  27th,  within  the  post 
hours  of  that  day.  The  plaintiff  had  no  agent  in  London,  but 
having  dealings  with  Smith,  Ellison  &  Co.,  bankers  at  Lincoln, 
he  inclosed  the  bill  to  them  in  a  letter  put  into  the  post  at 
Keighley  on  Sunday  the  29th  of  December,  and  they  received  it 
either  on  the  evening  of  Monday  the  80th,  after  their  bank  had 
closed,  or  on  the  morning  of  Tuesday  the  81st,  *and  it  was  by  [  '250  ] 
them  sent  by  Tuesday's  post  to  Smith,  Paine  &  Co.,  their 
bankers  in  London,  by  whom  it  was  received  on  Thursday  morn- 
ing the  2nd  of  January,  (the  course  of  the  post  from  Lincoln  to 
London  being  two  days,)  and  presented  the  same  day  for  pay- 
ment at  Boldero  &  Co.'s,  who  had  stopped  payment  at  the 
close  of  the  1st  of  January,  and  by  whom  it  was  dishonoured,  of 
which  immediate  notice  was  given  to  the  bankers  at  Lincoln,  by 
them  to  the  plaintiff  by  the  next  post,  and  by  him  to  the  defen- 
dants the  same  day.  It  was  proved  that  a  letter  put  into  the 
Keighley  post-office  on  Friday  before  one  o'clock,  would  be 
delivered  to  Beck  on  the  Saturday,  and  he  might  have  sent  it  to 
Pearson  on  the  forenoon  of  that  day. 

Upon  these  facts  he  contended  that  the  plaintiff  was  not 
bound  to  send  the  bill  direct  to  London,  not  having  any  agent 
there,  but  might,  as  he  had  done,  forward  it  through  the  hands 
of  his  bankers  at  Lincoln  ;  by  which  course  it  would  have  been 
impossible,  even  if  the  bill  had  been  forwarded  immediately  after 
its  receipt  by  the  plaintiff,  that  it  should  have  reached  London 
by  the  day  of  payment.  That  the  bill  being  so  near  due  when 
the  plaintiff  received  it,  as  to  make  it  impossible  to  present  it  on 
the  day  of  payment,  was  like  a  bill  payable  at  sight,!  or  on 
demand ;  in  which  case,  it  was  only  incumbent  on  the  plaintiff 
to  present  it  for  payment,  or  put  it  into  a  course  of  negotiation, 
within  a  reasonable  time.  That  the  bankers  at  Lincoln  had 
caused  no  delay  in  forwarding  it,  and  the  bankers  in  London 
had  even  presented  it  a  day  sooner  than  by  law  they  were 
bound.!     If  the  plaintiff  had  sent  the  bill  to  Lincoln  the  next 

t  DeherB  y.  Harriot,  1  Show.  164. 
I  Bick/ord  v.  Ridge,  2  Camp.  537. 
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Akdebtok  day  *after  its  receipt,  it  would  not  have  reached  hia  bankers 
Beck.  there  to  be  in  time  for  the  London  post  before  Sunday,  on  which 
[  •251  ]  <iay  they  would  not  have  been  bound  to  forward  it,  and  if  they 
had  kept  it  until  Monday,  it  could  not  have  reached  London 
before  Wednesday,  and  then  if  Smith  &  C!o.  had  not  presented  it 
until  the  next  day,  which  would  have  been  in  due  course,  the 
bill  would  not  have  been  honoured :  so  that  if  all  which  the  law 
requires  had  been  strictly  observed,  the  case  would  have  been 
the  same ;  and  therefore  even  if  they  were  laches,  no  damage 
can  be  said  to  have  arisen  therefrom. 

Lord  Ellenbobough,  Ch.  J. : 

The  party  who  agreed  to  take  the  bill  so  near  the  time  of  its 
becoming  due,  as  to  make  it  necessary  to  present  it  without 
delay,  might  have  renounced  it  if  he  did  not  choose  to  undertake 
that  duty,  and  have  sent  the  bill  back  again ;  but  if  he  keeps  it, 
he  is  bound  to  use  reasonable  and  due  diligence  in  presenting  it. 
Here  he  has  not  so  done ;  he  was  bound  to  send  the  bill  off 
sooner ;  he  might  have  sent  it  on  Friday,  but  by  delaying  until 
Sunday,  he  deprived  the  defendants  who  were  parties  to  the  bill 
of  the  chance  of  its  being  presented  at  least  one  day  sooner. 

Lb  Blanc,  J. : 

The  plaintiff  is  not  at  liberty  to  calculate  that  probably  each 
of  the  parties,  who  receive  the  bill  in  its  progress  to  being  pre- 
sented, will  hold  it  in  their  hands  to  the  utmost  extent  of  time 
which  the  law  allows  them,  in  order  to  excuse  his  own  delay 
when  their  dispatch  has  exceeded  his  calculation. 

Baylet,  J. : 

The  plaintiff  suffered  Friday's  and  Saturday's  post  to  pass 
without  forwarding  the  bill,  and  I  thought  that  as  he  had  neither 
[  ^252  ]  taken  the  necessary  steps  *to  get  it  paid,  nor  apprized  the  defen- 
dants that  he  meant  to  renounce  it,  therefore  he  had  made  the 
bill  his  own.  The  party  must  use  due  diligence,  and  is  not  at 
liberty  to  take  the  chances  of  being  in  time  to  the  prejudice  of 
other  parties. 

Per  Curiam  :  Rule  refused. 
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[The  following  case  of  R.  v.  Wells  and  Allnutt  is  reported  in 
16  East,  in  a  note  to  ThurzUm  v.  MilU,  a  case  in  which  much 
argument  took  place  upon  the  question  as  to  priority  of  the  King's 
extent,  but  which  was  ultimately  decided  upon  a  technical  and  now 
unimportant  point.  It  will  be  seen  that  the  decision  in  R.  v.  WelU 
and  Allntatia  in  principle  contrary  to  that  of  the  King's  Bench  in 
Rorke  v.  Dayrell,  2  B.  B.  417,  and  4  B.B*  vii.  (4  T.  B.  402),  so  that 
the  cases  on  the  point  were  at  this  time  in  conflict.  The  point 
was  ultimately  decided  in  favour  of  the  Crown  by  the  House 
of  Lords  in  Giles  v.  Or(yver  (1832)  1  CI.  &  Fm.  72.— B.  C] 

THE    KING    V.    EDWARD    WELLS    and    JOHN  1812. 

ALLNUTT.t 

(16  Eaat,  278—282.) 

Goods  seized  under  a  fi.  fa,  at  the  suit  of  a  subject  are  before  sale 
liable  to  be  taken  by  virtue  of  the  King's  extent,  tested  after  the  delivery 
of  the^.  /a.  to  the  sheriff. 

The  following  is  a  statement  of  the  proceedings  had  in  the 
Coort  of  Exchequer,  and  of  the  notes  of  the  Lord  Chief  Baron 
Macdonald's  judgment  in  this  case : 

Extent  tested  the  15th  September,  1796,  reciting  an  inquisition 
of  the  same  date,  whereon  Bichard  Pickman  was  found  to  be 
indebted  to  the  King  in  722Z.  8«.  l^d.  for  duties  on  malt.  In- 
quisition by  the  Sheriff  of  Surrey  the  27th  of  October,  1796, 
finding  Fickman's  property,  and  farther,  that  on  the  12th  of  Sep- 
tember, 1796,  (three  days  before  the  issuing  of  the  extent),  the 
Sheriff  of  Surrey  by  virtue  of  a  fieri  facias  from  the  K.  B.  (on  a 
judgment  between  Wells  and  Allnutt,  plaintiffs,  and  Pickman  *de-  [  •279  ] 
fendant  for  1,500{.  debt,  and  68^.  damages,  returnable  Monday  next 
after  the  morrow  of  All  Souls,  indorsed  to  levy  866Z.  Oa.  6d.),  seized 
all  Fickman's  goods,  which  were  sold  for  572. 18«.,  in  part  satisfac- 
tion of  the  said  debt  and  costs,  and  that  Wells  and  Allnutt  insist 
they  have  a  right  to  be  satisfied,  and  then  went  on  to  find  debts  due 
to  Pickman.    Plea  to  the  extent,  Trin.  1797.     Prays  oyer  of  the 

t  Sequel  to  WtU$Y,Pickman{ll91)  the  subject,"  per  Chitty,  J.  in  A,  G. 

4  B.  B.  410  (7  T.  R.  174),  and  B.  v.  T.  Leonard  (1888)  38  Ch.  D.  622, 

Fiekman  (1797),  4    E.    B.    870    (3  625,  57  L.  J.  Ch.  860,  59  L.  T.  624. 

Autr.  852).    ["  A  great  authority  on  — F.  P.] 
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Thb  Kikq  writ  and  inquisition,  and  pleads  the  judgment  in  K.  B.,  (before 
Wkllb.  the  issuing  and  teste  of  the  extent,)  in  Trin.  1796,  by  Wells  and 
Allnutt  against  Fickman  for  1,5002.  debt  and  68«.  costs,  and 
before  the  issuing  and  teste  of  the  extent,  ss.  on  the  15th  of  June, 
1796,  the  issuing  of  a  fi.fa,  to  levy  366i.  0«.  6d.,  directed  to  the 
Sheriff  of  Surrey,  which  was  delivered  to  the  Sheriff  before  the 
issuing  or  teste  of  the  extent,  by  virtue  whereof  the  Sheriff 
seized  before  the  issuing  or  teste  of  the  extent,  ss.  on 
the  18th  of  September,  1796,  and  the  goods  remained  in  execu- 
tion in  the  Sheriff's  hands  at  the  time  of  issuing  the  extent  and 
taking  the  inquisition.  Traverse  that  Fickman  was  possessed  at 
the  issuing  of  the  extent  or  taking  the  inquisition. 

Beplication,  Michaelmas  Term,  1801.  That  Fickman  made 
malt,  on  which  duties  arose,  and  for  which  the  extent  issued, 
and  that  the  Sheriff  had  made  no  sale,  and  the  property  in  the 
goods  was  not  divested  at  the  time  of  issuing  the  extent,  but 
remained,  with  ^respect  to  the  King  and  the  duties,  in  Fickman  ; 
2nd,  that  the  duties  accrued  before  the  delivery  of  the  writ  to  the 
Sheriff.  There  were  other  replications  which  did  not  apply  to 
the  present  question. 

Special  demurrer  to  1st  replication.  Causes  that  no  fact  in 
the  plea  is  denied,  or  issue  taken  on  the  traverse,  matter  of  law 
attempted  to  be  put  in  issue.  General  demurrer  to  all  the  other 
replications. 

Joinder  in  demurrer,  Hilary,  1804. 

Upon  the  1st  argument  Mr.  Wood  was  heard  for  the  Crown, 
and  Mr.  Abbott  for  the  defendant,  on  the  27th  of  Nov.,  1804. 

Upon  the  2nd  argument  Mr.  Attorney-General  (Perceval)  for  the 
Crown,  Mr.  Serjt.  Williams  for  the  defendant,  in  January,  1805. 

Judgment  for  the  Crown,  28th  February,  1807.    Generally. 

Notes  of  the  Lord  C.  B.  Macdonald's  judgment : 
The  principle  on  which  The  King  v.  Cotton  t  was  decided  was, 
that  if  the  King's  execution  bore  teste  before  the  property  was 
altered,  it  bound  that  property.  If  the  premises  are  just,  it 
reaches  goods  taken  in  execution,  but  not  sold.  Cooper  v.  Chitty, 
1  Burr.  20,  seems  decisive ;   it  is  there  laid  down,  that  on  sale 

t  Parker,  112. 
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by  the  Sheriff  before  assignment  onder  a  commission  of  bank-  The  King 
raptcy,  no  action  can  be  maintained  by  the  assignees.  But  if  wkjiB. 
assignment  took  place  after  the  delivery  of  the  writ,  bat  before 
sale,  an  action  would  lie  against  him,  and  it  would  be  a  trespass 
in  him  to  sell,  when  the  property  was  altered  by  assignment. 
It  is  fair  to  argue  from  thence,  that  the  hands  of  the  Sheriff 
are  equally  tied  up,  if  before  sale  any  other  matter  occurred, 
which  if  it  did  not  absolutely  alter,  yet  would  bind  the  property 
which  he  had  taken  in  execution.  This  case  has  occurred ;  two 
writs,  one  delivered  to  the  Sheriff  the  day  before  the  other ;  the 
Sheriff  takes  possession  under  the  second  writ  first,  then  bailiffs 
are  put  in  under  the  first  writ ;  then  the  Sheriff  sells  under  that 
by  which  he  took  possession,  and  returns  nulla  bona  to  the  *first.  [  *2S0  ] 
This  is  a  false  return,  for  by  the  Statute  of  Frauds,  the  goods 
were  bound  by  delivery  of  the  first  writ,  as  they  would  have  been 
before  the  stat.  by  the  teste.  I  doubt  therefore  whether  it  be 
satisfactorily  made  out,  either  that  the  property  is  altered  before 
the  sale,  or  that  the  Sheriff  having  once  seized,  is  bound  to 
proceed  to  sale,  and  that  the  property  is  to  be  considered  as 
altered  from  the  delivery  of  the  writ.  Between  subject  and 
subject,  the  property  is  bound  by  delivery  of  the  writ,  but  not 
altsred ;  if  only  bound  as  between  subject  and  subject,  it  may 
consist  with  that  obligation,  that  a  superior  obligation  by  force  of 
the  King's  process  may  intervene  before  a  sale,  and  overpower  it. 
I  take  it  before  the  Statute  of  Frauds,  the  subject's  writ  of 
execution  of  a  prior  teste  would  have  been  preferred  to  another 
subject's  writ  of  a  subsequent  teste,  although  the  latter  was  first 
delivered  to  the  Sheriff,  and  was  begun  to  be  executed,  provided 
the  writ  of  prior  teste  came  to  the  Sheriff's  hands  before  sale. 
If  so,  the  question  is  reduced  to  this,  whether  the^King's  execu- 
tion of  a  subsequent  teste  is  not  as  effectual  against  the  subject's 
execution,  as  a  subject's  writ  of  a  prior  teste  before  the  Statute 
of  Frauds,  or  as  a  prior  delivery  since  the  statute,  would  be 
against  a  subject's  subsequent  teste  or  subsequent  delivery.  As 
to  which  see  Stringfellow's  case  (Dyer,  67  b.)  recognised  in 
The  King  ▼.  Cotton,  (Parker,  112.)  I  agree  that  Stringfelloto's 
case  was  a  case  which  the  letter  of  88  Hen.  YIII.  could  not  reach, 
and  so  was  The  King  v.  Cotton,  because  in  neither  was  there 
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The  Kvxa  judgment  by  the  subject.  But  it  may  safely  be  concluded  from 
Wbllb.  the  two  cases,  that  The  King  v.  Cotton  was  determined  upon 
a  principle  which  applies  with  equal  force  to  the  case  of  the 
King's  and  the  subject's  execution,  in  cases  to  which  the  statute 
88  Hen.  YIII.  cannot  be  applied.  That  there  should  exist  a  case 
of  executions  on  the  part  of  the  King  and  of  the  subject,  which 
(the  King's  execution  being  of  a  teste  subsequent  to  the  subject's 
writ  of  execution  partly  executed,)  the  statute  of  Hen.  YIH. 
could  not  touch,  first  led  me  to  doubt  of  the  construction  of  that 
statute  in  Uppom  v.  Sumner, \  and  Rorke  v.  Dayrell.l  Statutes 
Merchant  and  Staple  were  sufficiently  familiar  in  Henry  YHL's 
time,  to  have  been  an  object  of  the  attention  of  the  Legislature ; 
they  were  common  assurances,  perhaps  more  in  use  than  judg- 
ments. And  it  does  not  readily  occur,  why  a  judgment  which 
might  be  confessed  as  expeditiously  as  a  statute  could  be 
acknowledged,  and  was  in  truth  a  less  beneficial  security  to  the 
subject  than  a  statute,  should  be  protected,  and  the  others  remain 
unprotected.  But  the  thing  which  led  me  to  doubt  whether  a 
true  construction  had  been  put  upon  this  statute  was  this,  that 
the  priority  of  the  judgment  was  no  criterion,  by  which  the 
priority  of  preference  of  executions  could  be  determined  as 
between  subject  and  subject ;  and  that  if  the  priority  of  judg- 
ment were  literally  adhered  to,  it  must  have  the  effect  of 
postponing  the  King's  execution,  though  it  should  happen  to 
be  prior  both  in  teste  and  delivery  to  the  subject's  execution  on 
his  prior  judgment.  Bulleb,  J.  (4  T.  B.  418) §  hesitates  respect* 
ing  the  effect  of  the  statute,  if  the  Crown's  prior  execution 
should  have  happened  to  be  completely  executed,  before  the 
subject's  execution  upon  his  prior  judgment  was  delivered  to  the 

[  ^281  ]  Sheriff.  But  he  seems  to  be  aware,  that  his  construction  *of 
the  statute  would  oblige  him  to  maintain,  that  if  the  subject's 
subsequent  execution  upon  his  prior  judgment  came  to  the  hands 
of  the  Sheriff  at  any  time  before  the  Crown's  execution  (prior 
both  in  teste  and  delivery)  was  completely  executed,  it  must  be 
preferred.  Now  this  is  putting  the  Crown,  as  to  its  execution, 
upon  a  worse  footing  than  a  subject,  inasmuch  as  between  subject 
and  subject,  the  priority  of  the  delivery  of  the  writ  of  execution 
t  Bl.  1251,  1294.  t  See  p.  347,  9upra.  §  2  B.  B.  422. 
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always  determines  the  question  of  preference  without  regard  to    The  Kino 

the  priority  of  judgment.    My  apprehension  is,  that  when  these      Wells. 

cases  were  determined,  it  was  not  sufficiently  considered  how  the 

law  stood  with  respect  to  the  prerogative  of  the  Crown,  both  in 

respect  of  the  general  preference  which  it  claims  to  be  entitled 

to  for  all  its  rights,  and  as  to  the  particular  prerogative  in  respect 

of  execution  for  its  debts.    By  the  common  law  the  Crown  was 

entitled  to  prior  execution  for  its  debts.    This  does  not  mean 

preference  as  between  two  executions  sued  out,  the  one  by  the 

Crown,  the  other  by  the  subject ;  but  the  Crown  was  to  be  first 

satisfied  its  debt,  before  the  subject  could  take  out  any  execution 

at  all.     The  Crown  protected  its  debtor  against  all  executions  by 

the  subject,  till  the  Crown's  debt  was  paid.    We  have  a  writ  of 

protection  in  the  Register  and  Fitz.  Nat.  Brev.  28  B. ;  and  notice 

is  taken  of  this  prerogative  in  Cr.  Ly.  and  Madox ;   and  this 

explains  one  of  the  cases  <cited  in  The  King  v.  Cotton,  Parker, 

123,  where  the  King  sent  his  writ  out  of  Chancery  to  the  Justices 

of  the  G.  B.,  commanding  them  to  surcease  execution  in  a  suit 

between  subject  and  subject,  the  defendant  being  his  debtor,  till 

the  debt  should  be  satisfied :  which  was  considered  as  so  much 

of  course,  that  the  plaintiff  asked  no  more  of  the  Court  than 

that  the  cause  should  be  left  on  foot  in  Court  by  continuance  on 

the  roll,  in  order  that  when  the  King's  debt  should  be  satisfied, 

there  should  be  an  award  of  execution  for  him.   Whether  it  may 

not  be  too  critical  to  say  that  there  is  a  legal  distinction  between 

prior  execution,  and  preference  in  execution,  I  am  not  quite  sure; 

the  language  of  88  Hen.  YIII.  is,   that  the  King's  suit  and 

process  shall  be  preferred  before  the  suit  of  any  person,  and  that 

he  shall  have  first  execution.  It  is  not,  that  his  execution  shall 

be  preferred,  but  that  he  shall  have  first  execution ;  that  is,  he 

shall  have  execution  before  the  subject  shall  be  permitted  to  have 

his  execution,  which  seems  to  have  a  pretty  plain  reference  to 

this  prerogative  which  went  to  restrain  the  subject  from  taking 

any  execution  at  all,  till  the  Crown's  debt  was  satisfied.    This 

prerogative  was  carried  so  high  formerly  that  an  executor  of  one 

indebted  to  the  King  could  not  take  probate  till  the  Swing's  debt 

was  paid  or  secured  to  him.    Instances  are  vouched  by  Madox, 

and  the  records  of  this  Court,  of  licences  stating  the  prerogative. 
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The  Eiira  and  stating  that  the  King's  debt  had  been  in  some  manner  com- 
Wblls.  pounded  for  or  secured.  At  this  day,  in  the  case  of  an  execution, 
the  King's  suit  and  process  is  preferred,  and  he  is  entitled  to 
prior  execution  in  respect  of  all  his  debts  upon  record.  The 
diem  clauait  extremum  issues  without  waiting  for  an  executor  or 
administrator ;  and  when  there  is  an  executor  or  administrator, 
I  •282  ]  in  i\^^  administration  of  assets  it  would  be  a  devastavit  *in  him, 
if  he  were  to  pay  the  debt  of  the  subject  before  the  Crown's  debt 
upon  record.  But  it  has  been  held  that  since  38  Hen.  YIII. 
there  is  the  single  case  of  execution  upon  a  judgment  which  they 
say  is  to  be  preferred  to  the  King's  debt,  by  force  of  the  statute. 
This  appears  to  me  to  go  a  great  way  to  shew  what  prerogative 
of  the  Crown  it  was  to  which  the  statute  applies :  that  it  was  to 
the  prerogative  of  having  first  execution  in  the  sense  in  which  I 
have  explained  the  words,  and  not  to  any  prerogative  which  goes 
to  determine  the  preference  between  two  executions,  one  of  the 
Crown  and  the  other  of  the  subject  subsisting  at  the  same  time. 
This  latter  prerogative  will  be  found  to  depend  upon  another 
principle,  perfectly  distinct  from  this,  and  far  more  general; 
determining  a  preference  in  favour  of  the  Crown  in  all  cases, 
and  touching  all  rights  of  what  kind  soever,  where  the  Crown's 
and  the  subject's  right  concur,  and  so  come  into  competition. 
I  take  it  to  be  an  incontrovertible  rule  of  law,  that  where  the  King's 
and  the  subject's  title  concur,  the  King's  shall  be  preferred.  The 
books  are  full  of  instances  to  that  effect.  A  great  number  are 
cited  in  The  Attomey-Oenerdl  v.  Andrew,  Hard.  24,  and  among 
them  Stringfeliow's  case,  which  is  the  case  of  an  execution. 
But  there  is  a  multitude  of  other  cases,  which  have  nothing  to 
do  with  executions.  If  88  Hen.  YHI.  had  meant  to  have  taken 
away  or  abridged  this  prerogative,  it  can  hardly  be  imagined 
that  it  would  have  controlled  the  effect  of  it  in  the  particular 
instance  of  an  execution,  and  left  it  to  operate  in  its  full  force, 
in  the  multitude  of  other  cases  to  which  it  applies.  That  in  the 
case  of  two  executions  subsisting  at  the  same  time,  the  Crown's 
and  the  subject's  title  do  concur ;  and  that  this  is  a  different 
case  from  the  case  of  a  first  execution,  which  supposes  that  tc 
exist  before  the  other,  appears  to  be  manifest:  each  derives 
under  his  execution  a  title  to  be  satisfied  his  debt  out  of  the 
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effects  of  his  debtor.  Both  executions  are  in  force  at  some  one  The  Eimo 
point  of  time  before  either  is  executed ;  the  instant  they  thus  wells. 
concur,  the  King's  prerogative  to  be  preferred  attaches.  String- 
feUow*$  case  proves  that  priority  of  teste  and  even  part  execution 
avaO  nothing ;  an  imperfect  and  even  barely  inchoate  title  gives 
way  to  a  title  of  the  same  nature  in  the  Crown,  whenever  they 
are  found  to  exist  together.  An  execution  executed  by  the 
subject  alters  the  property,  and  there  is  then  nothing  left  upon 
which  the  Crown's  execution  can  attach ;  in  that  case  the  Crown's 
and  the  subject's  title  do  not  concur ;  but  in  the  expressive 
language  of  Steel,  C.B.,  in  the  Attorney-General  v.  AndreiOy 
the  subject's  title  is  prior  to  the  King's,  and  is  executed.  I 
observe  that  in  the  case  of  Rorke  v.  DayreU  it  seems  to  be 
assumed  in  a  part  of  the  argument  that  as  soon  as  the  execution 
was  begun  to  be  executed,  the  property  was  altered ;  which  to 
be  sure  would  decide  the  question.  I  take  that  to  be  erroneous. 
The  property  is  so  far  bound  by  delivery  of  the  writ,  that  as 
between  subject  and  subject,  the  question  of  priority  is  deter- 
mined ;  but  as  against  the  Crown  it  is  not  bound  at  all.  But  t 
take  it  the  property  is  in  no  sense  and  to  no  purpose  in  the  world 
altered  either  by  delivery  of  the  writ  or  by  the  actual  taking 
possession  of  the  goods. 
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1612.  STOTT  V.   STOTT  and  PILLING. 

^^^'  (16  East.  343—351.) 

[•  343  J  Trespass  quart  daumm /regit,  &c. ;  plea,  tliat  defendant  was  seised  in 

liis  demesne  as  of  fee  of  a  messuage,  &c.  in  the  paiish.,  and  that  he  and 
all  those  whose  estate,  &c.  have  a  right  of  way  for  himself,  his  and  their 
farmers  and  tenants,  occupiers  of  the  messuage,  &c.  over  the  locus  in 
quo  to  and  from  the  messuage,  &c.  as  appertaining  thereto ;  replication, 
that  defendant  and  all  those,  &c.  have  not  the  said  way  as  appertaining 
to  the  said  messuage,  &c. :  Held,  that  the  defendant's  shewing  that  he 
was  seised  in  fee  of  an  ancient  messuage  in  the  parish,  to  which  a  right 
of  way,  as  pleaded,  over  the  locus  in  quo  belonged,  was  evidence  sufficient 
to  support  his  plea,  although  the  messuage  was  let  to  and  in  the  occu- 
pation of  a  tenant,  and  the  defendant  only  occupied  a  newly  bmlt  house 
in  the  parish  at  the  time  of  the  trespass. 

Plea  that  defendant  was  seised  in  his  demesne  as  of  fee,  &c.  and  that 
he  and  all  those  whose  estate,  &c.  have  a  right  of  way  for  himself,  his 
and  their  farmers  and  tenants,  occupiers,  &c.  is  good,  without  alleging 
that  the  defendant  is  occupier. 

The  plaintiff  brought  an  action  of  trespass  for  breaking  and 
entering  her  close  called  the  Lane,  in  the  parish  of  Bochdale,  in 
the  county  of  Lancaster,  and  breaking  gates,  &c.,  and  with 
horses  and  carriages  damaging  the  grass.  The  defendants 
pleaded,  1st,  not  guilty ;  2ndly,  a  justi&cation  under  a  public 
right  of  way  over  the  locus  in  quo,  which  was  wrongfully  stopped 
up  ;  Brdly,  (upon  which  the  question  turned,)  that  the  defendant 
Filling  before  and  at  the  time  when,  &c.  was  and  still  is  seised  in 
his  demesne  as  of  fee  of  and  in  a  certain  messuage,  and  divers,  to 
wit,  50  acres  of  land,  with  the  appurtenances,  situate  at  Spot- 
land  in  the  said  parish  of  Bochdale  in  the  said  county,  and  that 
he,  Pilling,  and  all  those  whose  estate  he  now  hath,  and  at  the 
said  time  when,  &c.  had,  of  and  in  the  said  messuage  and  land, 
with  the  appurtenances,  from  time  immemorial  have  had  and 
used,  and  have  been  accustomed  to  have  and  use,  and  of  right 
ought  to  have  had  and  used,  and  the  said  Pilling,  at  the  time 
when,  &c.  ought  to  have  had  and  used  for  himself  and  them- 
selves, and  his  and  their  farmers  and  tenants,  occupiers  of  the 
said  messuage  and  land,  with  the  appurtenances,  and  his  and 
their  servants,  a  certain  way  on  foot  and  horseback,  and  with 
carriages,  &c.  from  the  said  messuage  and  land  with  the  appur- 
[  ^344  ]      tenances,  unto,  into,  &c.  over  and  along  the  said  close  of  *the 
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plaintiff  called  the  Lane,  in  which,  &c.,  unto  and  into  a  certain  Stott 
common,  &c.,  £Lnd  back  again,  &c.,  as  to  the  said  messuage  and  sto'tt. 
land,  with  the  appurtenances  belonging  and  appertaining ;  and 
the  said  defendant  Pilling,  being  so  seised  of  his  said  messuage 
and  land,  with  the  appurtenances,  and  having  occasion  to  use  the 
said  way  with  horses  and  carriages,  and  the  other  defendant 
Stott,  as  his  servant,  and  by  his  command,  at  the  said  time 
when,  &c.  did  pass  from  the  said  messuage  and  land,  with  the 
appurtenances  unto,  into,  &c.  through  and  over  the  said  close  of 
the  plaintiff,  called  the  Lane,  in  which,  &c.  unto  the  said 
common,  and  so  back  again,  using  the^said  way,  there  for  the 
purposes  and  on  the  occasion  aforesaid,  as  they  lawfully  might, 
and  so  the  defendant  proceeded  to  justify  the  trespass  alleged, 
and  the  breaking  of  the  gate  which  wrongfully  obstructed  the 
way.  There  was  a  fourth  plea  to  the  same  effect,  only  claiming 
the  prescriptive  right  of  way  from  Filling's  messuage  and  land 
over  the  locus  in  quo  to  Whitworth  and  back  again.  The  plain- 
tiff after  joining  issue  on  the  not  guilty,  and  traversing  the 
public  right  of  way,  2ndly,  pleaded  in  bar ;  as  to  the  3rd  plea, 
replied  that  the  defendant  Pilling,  and  all  those  whose  estate  he 
now  hath,  and  at  the  time  when,  &c.  had  of  and  in  the  said 
messuage  and  land,  with  the  appurtenances,  for  the  time  being, 
from  time  immemorial  have  not  nor  have  been  used  nor  accus- 
tomed to  have,  nor  of  right  ought  to  have  had,  nor  ought  the 
defendant  P.  still  of  right  to  have  for  himself  and  themselves, 
his  and  their  tenants  and  farmers,  occupiers  of  the  said 
messuage  and  land  with  the  appurtenances,  and  his  and  their 
servants,  the  said  way,  &c.  as  to  the  ^aid  messuages  and  land 
with  the  appurtenances  belonging  and  appertaining  in  manner 
and  form  as  the  said  defendants  *have  in  their  said  plea  alleged,  [  *345  ] 
and  this  the  plaintiff  prays  may  be  inquired  of,  &c.  There  was 
the  like  replication  to  the  4th  plea. 

The  facts  proved  before  Le  Blanc,  J.,  at  the  trial,  which  gave 
rise  to  the  question  now  made,  were  that  the  trespass  was 
committed  by  the  defendant  Pilling,  and  his  servants  in  passing 
over  the  locus  in  quo  ;  that  the  defendant  Pilling  was  the  owner 
of  an  ancient  messuage  on  his  estate  in  the  parish  of  Bochdale, 
to  and  from  which  the  prescriptive  rights  of  way  stated  in  the 

▲  AS 
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Stott  8rd  and  4th  pleas  led ;  but  he  had  before  then  let  that  messuage 
Stott.  to  a  tenant  who  was  in  the  occupation  of  it  at  the  time  of  the 
trespass  stated  ;  and  he  had  about  10  years  before  built  for  him* 
self  a  new  house  on  a  different  part  of  the  same  estate,  which  he 
was  occupying  at  the  time.  These  facts  came  out  upon  the- 
cross-examination  of  the  defendants'  witnesses  ;  upon  which  the 
plaintiff  insisted  that  the  justification  applied  only  to  the  new 
house  occupied  by  Pilling  at  the  time,  and  not  to  the  old  house,, 
which  was  in  the  occupation  of  his  tenant,  and  that  she  was- 
entitled  to  a  verdict  upon  the  proof  of  their  justification,  a& 
applied  to  the  ancient  house  in  the  occupation  of  Filling's  tenant 
in  the  same  parish.  The  learned  Judge  entertained  some  doubt 
on  the  question,  as  to  the  applicability  of  such  evidence,  but  he 
suffered  the  cause  to  go  on ;  and  a  verdict  was  taken  for  the 
plaintiff  on  the  general  issue,  and  the  first  special  plea  insisted 
upon  the  way  as  a  public  way ;  and  a  verdict  for  the  defendants 
on  the  8rd  and  4th  special  pleas,  with  leave  to  the  plaintiff  to 
move  to  set  aside  the  verdict  for  the  defendants  on  the  two 
last  issues,  and  enter  the  verdict  for  the  plaintiff  on  those 
issues. 
[  346  ]  A  rule  nisi  for  that  purpose,  or  for  the  purpose  of  arresting  the 

judgment  on  these  pleas,  having  been  obtained  in  the  last  Term, 

Scarlett  and  Richardson  now  shewed  cause,  and  relied  on 
this  being  the  invariable  form  of  pleading  such  a  right  as  the 
present ;  the  plea,  whether  it  be  pleaded  by  the  tenant  or  owner, 
always  alleges  the  right  to  be  in  the  owner  of  the  fee,  for  himself, 
his  farmers,  and  tenants,  occupiers  of  the  premises,  with  this 
difference,  that  where  the  tenant  pleads  it,  he  goes  on  farther  to 
allege  his  occupation.  Here  if  the  plaintiff  had  meant  to  ques- 
tion the  defendant  Filling's  right  as  occupier,  she  should  have 
pleaded  that  he  was  not  in  possession,  instead  of  traversing  the 
prescription;  because  unless  that  be  done,  the  possession  is 
admitted  by  admitting  the  general  allegation  of  the  defendant's 
seisin ;  so  much  so,  that  even  upon  a  traverse  of  the  seisin,  it 
would  not  have  been  open  to  the  plaintiff  to  shew  that  the  def en- 
dant  was  not  in  possession,  because  it  must  appear  upon  the 
record,  if  the  party  would  avail  himself  of  it. 
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Holroyd  and  J.  Williams^  contra,  said  that  this  involved  a       Btott 
very  important  rule  of  pleading,  as  it  regarded  the  evidence       stott. 
which  might  be  applied  to  it ;  which  they  contended  to  be  this, 
that  where  a  defendant  justifies  in  respect  of  a  right  of  way  to  be 
exercised  only  by  the  occupier  of  land,  and  alleges  a  seisin  in  fee 
in  himself,  there  he  can  only  apply  his  justification  to  such  land 
as  he  is  the  occupier  of,  because  coupling  his  allegation  with  the 
right  claimed,  it  imports  that  he  claims  in  right  of  his  posses- 
sion.   So  here  the  right  claimed  by  *the  defendant  is  a  right      C  *^*^  1 
founded  on  the  occupation ;  it  is  for  himself,  his  farmers,  and 
tenants,  occupiers  of  the  messuage,  &c.  ;  therefore  when  he  is 
justifying  a  trespass  under  such  a  right,  he  cannot  shift  his 
ground,  and  prove  another  right  in  respect  of  a  messuage  not  in 
his  occupation.    It  is  an  easement  which,  if  it  exist  at  all,  is 
tumexed  to  a  messuage  of  which  he  is  occupier,  and  of  which  he 
alleges  himself  to  be  seised  in  fee ;  his  evidence  therefore  must 
apply  itself  to  such  a  description  of  messuage  and  no  other.    It 
may  be  said  perhaps  that  the  plaintiff  should  have  new-assigned, 
so  as  to  have  fixed  the  defendant  with  a  trespass  in  using  the 
way  to  one  particular  house,  and  thus  have  restrained  his  proof 
to  a  right  of  way  in  respect  of  that  house ;  but  how  could  the 
plaintiff  know  that  the  defendant  had  two  houses,  one  in  his  own 
occupation  and  the  other  not,  or  that  the  way  was  pleaded  in 
right  of  any  other  house  than  that  which  he  occupied,  and  to 
and  from  which  it  had  been  exercised  ?    All  therefore  that  the 
replication  could  do  was  to  traverse  the  prescriptive  right  in 
respect  of  the  house  which  he  occupied ;  neither  his  seisin  in  fee, 
nor  his  right  of  way  in  respect  of  the  other  house,  could  be 
traversed,  because  both  were  true     If  a  new  assignment  was 
necessary  in  this  case,  it  would  be  necessary  in  every  case  where 
the  defendant  has  no  right  in  respect  of  the  house  he  occupies, 
unless  the  pl^dntiff  can  be  sure  that  he  has  no  right  in  respect  of 
any  other  house.    It  may  be  said  that  if  trespass  be  brought 
and  Uberum  tenementum  pleaded,  it  is  enough,  in  maintenance  of 
such  plea,  to  shew  any  freehold  within  the  parish,  and  that  a 
new  assignment  is  necessary  to  fix  the  defendant,  with  the 
trespass,  at  a  ^particular  place;  but  Uberum  tenementum,  lik^      [    *348 
demesne,  does  not  import  that  he  is  in  the  actual  possession ;  for 
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Btott  although  the  land  be  actually  in  the  possession  of  a  termor,  yet 
Sto'tt.  is  it  the  demesne  and  freehold  of  the  owner,  and  if  the  termor  be 
ejected,  the  possession  shall  vest  in  the  owner,  and  he  shall  have 
an  assize  for  it,  and  shall  say  that  he  was  seized  in  his  demesne 
as  of  fee;  Co.  Lit.  17,  a.  Plowd.  191.  The  case  of  Savik  v. 
Grinsditch^  shews  that  the  seisin  in  fee  may  be  disproved,, 
though  the  traverse  be  only  on  the  prescription.  That  waa 
trespass,  and  prescription  was  made  by  a  que  estate,  as  here^ 
and  issue  taken  on  the  prescription  ;  and  because  the  estate  in 
one  Vavesour,  under  whom  the  defendant  claiiAed,  was  an  estate 
tail  only,  therefore  the  prescription  was  held  not  good,  which 
sounded  in  fee  simple ;  and  for  this  Glayt.  30.,  pi.  52,  is  cited. 

Lord  Ellbnborouoh,  Ch.  J. : 

As  at  present  advised  I  have  no  hesitation  in  saying  that  the 
case  from  Yiner  is  not  law  nor  anything  hke  it.  To  hold  that 
upon  issue  taken  on  the  prescription,  evidence  could  be  given  ta 
shew  that  he  was  only  seised  in  fee  tail  instead  of  fee  simple^ 
was  going  a  great  way,  if  indeed  the  case  be  of  any  weight  at  all. 
As  to  the  question  now  before  us,  whenever  a  doubt  appears  to 
exist  in  the  minds  of  intelligent  advocates,  the  Court  are  always 
inclined  to  pause  before  they  decide  it ;  but  here  it  seems  to  me 
that  we  are  confined  to  the  matter  of  this  traverse.  Here  is  a. 
plea  that  the  defendant  is  seised  in  fee,  and  that  draws  to  it  all 
[  ^341)  ]  the  rights  annexed  to  such  a  seisin.  But  it  is  *said  that  this 
imports  an  occupation,  in  respect  of  which  the  claim  is  made  to 
a  right  of  way.  Be  it  so ;  but,  on  the  other  hand,  all  that  which 
is  not  traversed  is  admitted;  it  is  admitted  therefore  on  the 
record,  that  the  defendant  was  seised  in  such  manner  as  to  be 
entitled  to  a  right  of  way,  if  the  right  of  way  exist.  Then  we 
come  to  the  subject-matter  of  traverse,  and  that  is,  that  the 
defendant  and  all  those  whose  estate  he  has  in  the  said 
messuage,  &c.,  from  time  immemorial  have  used  the  said  way,. 
&c.  What  is  there  here  that  draws  into  question  his  seisin  in 
fee  ?  the  only  question  is,  whether  as  incident  to  that  estate,  of 
which  he  is  admitted  to  be  seised  in  fee,  he  has  such  a  right ; 
and  it  appears  that  he  has.  If  the  plaintiff  had  meant  to  insist 
t  18  Vin.  135,  tit.  que  estat?,  B. 
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that  such  right  would  not  cover  the  exercise  of  a  right  of  way  to  Stott 
the  new  house,  he  should  have  done  so  either  by  a  new  assign-  stott. 
ment  or  by  a  special  replication  to  that  effect. 

Lb  Blanc,  J.t : 

At  the  trial  the  objection  struck  me  forcibly,  but  not  so  as  to 
mduce  me  to  stop  the  cause,  and  therefore  the  right  was  tried, 
and  I  am  glad  of  it.  It  came  out  upon  the  evidence  that  the 
house  in  which  the  defendant  Pilling  lived,  was  only  a  new 
house,  having  been  built  about  ten  years,  but  it  also  appeared 
that  he  had  an  ancient  messuage  and  garden  in  the  occupation 
of  his  tenant.  The  only  point  on  which  a  doubt  occurred  to  me 
at  the  trial,  (for  his  seisin  in  fee  was  admitted)  was  whether  he 
was  tied  down  by  the  form  of  pleading  to  shew  his  occupation. 
It  seems  to  me  now  that  the  plaintiff  might  have  rephed  the 
facts  *by  way  of  new  assignment,  viz.,  that  true  it  is  that  the  I  *^^^  3 
defendant  was  seised  in  fee  of  a  messuage,  &c«  but  that  he  had 
let  it  to  another,  and  at  the  time  of  the  trespass  was  only  the 
occupier  of  a  newly  built  messuage,  and  that  this  action  was 
brought  for  a  trespass  in  passing  to  and  from  such  newly  built 
messuage.  If  the  plaintiff  had  so  replied  he  would  have  brought 
the  pleadings  to  the  issue  for  which  he  now  contends ;  or 
perhaps  according  to  modem  practice,  he  might  have  obliged  the 
defendant,  by  a  proper  application,  to  state  in  respect  of  which 
messuage  he  claimed  the  right  of  way. 

Bayley,  J. : 

I  do  not  think  that  this  form  of  pleading  tied  the  defendant 
down  to  shew  that  the  house  he  occupied  was  the  house  in 
respect  of  which  he  claimed  the  right  of  way ;  the  occupation  is 
not  made  part  of  the  issue  of  this  traverse.  What  the  defendant 
has  pleaded  is  true,  he  is  seised  in  fee  of  an  ancient  messuage 
and  land  ;  and  the  word  seisin  in  pleading  does  not  necessarily 
import  that  the  land  is  in  his  occupation  and  possession.  In 
pleading  it  is  continually  the  practice  for  the  lessee  to  justify 
under  his  landlord,  as  servant  to  the  landlord,  and  for  that 
purpose  he  pleads  a  seisin  in  fee  in  his  landlord,  and  if  the  seisin 
t  Qiose,  J.  was  absent. 
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Stott  be  traversed,  such  traverse  would  not  be  upheld  by  proving  that 
Stott.  ^^6  landlord  had  underlet;  which  shews  that  this  allegation 
does  not  of  necessity  import  that  he  was  possessed.  The  defen- 
dant's plea  is  therefore  true,  for  he  has  a  right  of  way  for  him- 
self, his  farmers  and  tenants,  &c.  to  and  from  the  messuage  of 
which  he  is  seised  ;  and  the  proper  course  for  the  plaintiff,  upon 
the  defendant's  setting  up  a  claim  in  respect  of  a  messuage  and 
50  acres  of  land,  would  have  been  to  have  inquired  whether 
[  ^351  ]  *there  was  any  other  messuage  on  that  land ;  and  if  he  found 
that  there  was  an  old  messuage,  he  should  have  admitted  the 
claim,  and  pleaded  that  there  was  a  new  house,  and  that  the 
trespass  complained  of  was  committed  extra  viam^  and  in  the  way 
to  the  new  house. 

Holroyd  then  insisted  upon  that  part  of  the  rule  which 
went  to  arrest  the  judgment,  that  the  pleas  should  have  gone 
farther,  and  alleged  that  the  defendant  was  the  occupier  of  the 
messuage  and  land,  in  right  of  which  he  claimed  the  prescrip- 
tion, in  order  to  bring  him  within  the  prescription  which  was 
for  occupiers  only.  But  the  Court  said  that  the  allegation  of 
seisin  was  sufficient,  and  primd  facie  implied  occupation  unless 
the  contrary  be  shewn  in  pleading ;  and  that  the  plaintiff  should 
have  replied  that  the  occupation  was  in  another,  if  she  had 
meaiit  to  insist  upon  it. 

Richardson,  contra,  observed  that  this  form  of  plea  had 
been  the  constant  form  since  the  time  of  Bastal. 

Per  Curiam  :  Rule  discharged. 
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THE  DUKE  OF  ST.  ALBANS  v.  ELLIS.  1812. 

(16  East,  352-355.)  ^!!L?^- 

CoTenant  by  lessee  that  he  will  at  all  times  during  the  term  plough,        [  352  ] 
sow,  manure,  and  cultiyate  the  demised  premiaes  (except  the  rabbit- 
wairen  and  sheep-walk)  in  a  due  course  of  husbandly ;  if  lessee  plough 
the  rabbit-warren  and  sheep-walk,  coyenant  lies  against  him. 

The  plaintiff  declared  in  covenant  upon  an  indenture  of  demise, 
dated  29th  of  September,  1796,  whereby  the  late  Duke  demised 
to  the  defendant  "  all  that  park  or  place,  or  large  tract  of 
ground  situate  in  the  parish  of  Lenton  and  Arnold,  in  the 
county  of  Nottingham,  called  Bestwood  Park,  and  which  was 
enclosed  by  a  ring-fence,  and  also  all  the  messuages,  &c.  closes, 
farmSy  lands,  tenements,  and  hereditaments  comprehended 
within  the  said  park  or  ring-fence,  with  the  appurtenances, 
(except  as  therein  excepted),  to  hold  for  twenty-one  years  from 
the  date."  The  declaration  then  set  forth  covenants  by  the 
defendant  to  keep  the  buildings  and  fences  in  repair,  and  to 
make  certain  plantations  yearly,  *'  and  also  that  the  defendant 
should  not  at  any  time  during  the  said  term  plough,  break  up, 
sow,  or  grow  with  com,  or  convert  into  tillage  any  of  the  meadows 
or  pasture  ground  thereby  demised,  or  any  part  thereof,  under 
the  penalty  of  forfeiting  and  paying  to  the  Duke,  &c.  202.  for 
every  acre  that  the  defendant  should  so  plough,  &c.*'  Then 
followed  another  covenant  by  the  defendant,  not  to  sell  or  carry 
off  the  premises  straw,  &c.  but  consume  it  upon  the  premises, 
&c.  "  and  further,  that  the  defendant  should  at  all  times  during 
the  said  term  plough,  sow,  manure,  and  cultivate  the  said 
premises  thereby  demised,  (except  the  rabbit-warren  and  sheep- 
walk),  in  a  regular  and  due  course  of  husbandry  according  to 
the  custom  of  the  country."  The  declaration  then  stated  that 
the  defendant  entered  on  the  demised  premises,  and  that  the 
reversion  descended  on  the  plaintiff ;  and  then  it  proceeded  to 
set  out  different  breaches  of  covenant,  inter  alia,  8thly,  *"  that  I  *353  ] 
the  defendant  ploughed  and  sowed  5(X)  acres  of  the  said  rabbit- 
warren  and  5(X)  acres  of  the  said  sheep-walk  in  the  said  inden- 
ture mentioned,  contrary  to  the  form  and  effect  of  the  said 
indenture  and  of  the  covenant  of  the  defendant."      To  this 
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The  Duke  of  breach  the  defendant  pleaded  that  he  ''  did  plough,  bow,  manure, 
y,  ^  and  cultivate  the  said  rabbit-warren  and  sheep-walk  in  a  regular 
Ellis.  j^^j^j  ^^^  course  of  husbandry,  according  to  the  custom  of  the 
country,  and  according  to  the  form  and  effect  of  the  said  inden- 
ture, and  of  the  said  covenant  of  the  defendant  by  him  in  that 
behalf  made  as  aforesaid."  To  this  there  was  a  general 
demurrer. 

Reader,  in  support  of  the  demurrer,  observed,  that  no  par- 
ticular form  of  words  was  requisite  towards  making  a  covenant, 
and  therefore  wherever  the  intent  of  the  parties  could  be  collected 
out  of  a  deed  for  the  doing  or  not  doing  a  thing,  that  was  sufficient 
to  constitute  a  covenant;  in  support  of  which  proposition  he 
cited  Lant  y.  Norris  \  and  IHUy.  Carr.l  He  then  contended 
that  the  breach  alleged  fell  either  within  the  express  covenant, 
not  to  plough  any  of  the  meadow  or  pasture  ground,  imder 
which  description  both  the  sheep-walk  and  rabbit-warren  might 
well  be  considered ;  or  within  the  implied  covenant  arising  out 
of  the  exception  of  the  rabbit-warren  and  sheep-walk ;  by  which 
exception  the  parties  clearly  meant  that  neither  the  rabbit- 
warren  nor  the  sheep-walk  should  be  ploughed.  The  very 
nature  of  this  property  demands  such  a  construction;  for  to 
allow  its  being  ploughed  would  be  nothing  less  than  allowing  of 
its  destruction  ;  and  he  cited  Cole's  case.§ 

[  354  ]  Richardson,  contra,  argued  that  if  it  had  been  intended  to 

restrain  the  defendant  from  ploughing  up  the  sheep-walk  or 
rabbit-warren,  it  would  have  been  so  expressed  amongst  the 
negative  covenants,  and  not  allowed  to  rest  upon  words  intro- 
duced by  way  of  exception  to  the  affirmative  covenants ;  which 
was  in  reality  an  exception  for  the  benefit,  and  not  in  restraint 
of  the  tenant.  By  the  covenant  the  tenant  was  bound  to  plough, 
sow,  and  manure  in  a  husband-like  manner  all  the  arable,  but 
as  to  the  excepted  parts  he  was  not  to  be  imder  the  same  obliga- 
tion. Suppose  this,  instead  of  being  a  covenant  to  cultivate  the 
arable,  had  been  a  covenant  to  keep  in  repair  the  house,  except 
the  main  timbers  ;  would  it  be  a  breach  of  such  covenant,  that 
the  tenant  had  repaired  the  main  timbers ;  or  would  he  not  in 
t  1  Burr.  290.  X  1  Ch.  Gas.  294.  §  Salk.  196. 
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80  doing  be  rather  considered  as  having  done  more  than  by  his  theDukeop 
covenant  he  was  compellable  to  do?  So  here  the  object  of  the  '  ^*  Albans 
exception  was  to  exempt  and  not  to  restrain  the  tenant.  Kllib. 

Cur,  adv.  vulL 

LoBD  Ellbkbobouoh,  Ch.  J.  now  delivered  the  judgment  of  the 
Court: 

After  stating  the  declaration,  the  plea,  and  the  demurrer  ;  and 
particularly  the  covenant  stated  in  the  declaration,  whereby  the 
defendant  agreed  that  ''he  would  from  time  to  time,  and  at  all 
times  during  the  said  term,  plough,  sow,  manure,  and  cultivate 
the  said  premises  thereby  demised  (except  the  rabbit-warren  and 
sheep-walk)  in  a  regular  and  due  course  of  husbandry,  according 
to  the  custom  of  the  country,"  &c. ;  on  which  a  breach  was 
assigned  for  ploughing,  &c.  the  rabbit-warren  and  sheep-walk, 
as  upon  an  implied  covenant  that  the  parts  so  excepted  should 
not  be  ploughed,  &c.  at  all ;  his  Lordship  continued,  Upon  con- 
sideration we  think  that  the  *object  of  introducing  this  excep-  [  *35.j  ] 
tion  (which  is  as  much  a  covenant  or  agreement  as  the  rest  of 
the  stipulation  in  which  it  is  placed),  was  to  obviate  a  conclusion 
which  might  otherwise  be  drawn  from  the  generality  of  the 
antecedent  words,  that  the  duty  of  the  lessee  under  the  covenant 
extended  to  the  ploughing,  sowing,  manuring,  and  cultivating 
all  the  demised  premises,  including  the  rabbit-warren  and 
sheep-walk;  which  were  not  in  their  own  nature  the  proper 
subject  of  such  cultivation ;  and  to  declare  that  they  should  not 
be  so  dealt  with ;  as  indeed  they  could  not,  in  any  "  regular  and 
due  course  of  husbandry  according  to  the  custom  of  the 
country,"  which  are  the  words  which  follow  the  provision  for 
ploughing,  sowing,  and  cultivating:  and  not  only,  to  obviate 
the  conclusion  above  mentioned,  but  to  negative  the  doin^:^ 
thereof ;  or,  in  other  words,  to  agree  that  it  should  not  be  done ; 
considering  the  words  ''  except  the  rabbit-warren  and  sheep- 
walk,"  in  this  place,  as  tantamount  to  the  words  ''  but  not  the 
rabbit-warren  and  sheep-walk ; "  which  would  have  imported 
more  directly  perhaps  a  negative  of  ploughing  the  rabbit-warren 
and  sheep-walk.  But  by  whatever  words  we  collect  an  agreement 
that  the  thing  should  not  be  done,  we  collect  enough  to  make  an 
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The  Duke  OF  action  of  covenant  maintainable  for  the  doing  of  it.     If  the 
r.  breach  be  well  assigned,   the  plea  is  wholly  immaterial  and 

impertinent :  for  it  is  no  answer  that  the  lessee  ploughed  in  a 
due  course  of  husbandry  that  which  he  was  bound  by  his  cove- 
nant not  to  have  ploughed  at  all.  The  plaintiff  therefore  is 
entitled  to  judgment  upon  his  demurrer  to  this  plea. 

Jvdgmentfor  the  plaintiff. 


1812.  WILLIAM  LESTER'S  Case. 

^^^'  ^^'  (16  East,  374—376.) . 

[  374  ]  The  50  Geo.  III.  c.  49,  which  requires  the  churchwardens  and  over- 

seers to  submit  their  accounts  to  two  justices  at  special  sessions  to  be 
holden  within  the  fourteen  days  appointed  by  the  17  Geo.  U.  c.  38,  for 
delivering  in  the  said  account  to  the  succeeding  overseers,  is  not  a 
substitution  in  lieu  of  that  provision  in  the  17  Geo.  IT.  but  is  cumu- 
lative, and  if  the  overseer  refuse  to  deliver  in  such  account  to  the 
succeeding  overseers  within  the  fourteen  days,  he  may  be  committed  by 
two  justices  for  such  refusal. 

Campbell  moved  for  a  habeas  corpus  on  the  behalf  of  William 
Lester,  late  overseer  of  the  poor  of  the  parish  of  Paddington, 
who  was  detained  in  custody,  under  a  warrant  of  commitment 
signed  by  two  justices,  for  not  delivering  in  his  accounts  to  the 
succeeding  overseers,  within  fourteen  days  from  the  time  of  their 
appointment.  The  warrant  of  commitment  recited  the  appoint- 
ment of  Lester  as  one  of  the  overseers,  and  the  subsequent 
appointment  of  two  persons  to  succeed  him  in  the  office,  and  recited 
also  the  17  Geo.  II.  c.  88,  whereby  churchwardens  and  over- 
seers are  directed,  within  fourteen  days  from  the  appointment  of 
their  successors,  to  deliver  in  to  their  successors  a  just,  true,  and 
perfect  account,  &c.  to  be  verified  by  oath,  &c.  and  that  it  had 
been  duly  proved  before  them  the  justices,  that  Lester  had 
refused  to  make  and  yield  up  to  his  successors  such  account  as 
aforesaid,  within  the  time  therein-before  mentioned,  and  limited 
or  appointed  for  that  purpose ;  and  then  went  on  to  direct  that 
Lester  should  be  taken  into  custody,  and  detained  until  he 
should  make  and  yield  up  such  account  verified  as  aforesaid. 

It  was  contended  that  the  60  Geo.  III.  c.  49,  which  directs  the 
accounts  to  be  submitted  to  two  justices  at  a  special  sessions 
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within  the  fourteen  days  appointed  by  the  former  Act,  was  sub-     Lesteb^s 
stituted  in  place  of  the  obligation  to  deliver  them  over  to  the        ^"®' 
succeeding  overseers.     By  the  *50  Geo.  III.  the  overseers  who      [  ♦srs  ] 
refuse  or  neglect  to  submit  the  accounts  to  the  justices,  are 
made  liable  to  be  committed ;   if,  therefore,  they  have  fourteen 
days  allowed  them  for  submitting  their  accounts  to  the  justices, 
how  can  they  be  required  within  that  time  to  deliver  them  over 
to  the  succeeding  overseers  ?    The  duty  imposed  by  one  Act  is 
inconsistent  with  and  would  interfere  with  the  other. 

LoBD  Ellenbobouoh,  Gh.  J. : 

The  provision  in  the  50  Geo.  III.  seems  rather  to  apply  to 
the  manner  of  examining  the  accounts  when  yielded,  leaving 
the  accounts  still,  as  before,  to  be  delivered  over  to  the  succeed- 
ing overseers ;  but  they  are  also  within  the  fourteen  days  to  be 
submitted  to  the  justices  for  examination.  An  ulterior  means 
is  afforded  of  investigating  them  before  the  justices ;  the  Act 
only  means  that  they  shall  be  exhibited  to  the  justices ;  it  is, 
therefore,  for  a  different  object.  It  is  very  expedient  that  the 
succeeding  overseers  should  have  the  accounts  delivered  in  to 
them  immediately  from  the  former  overseers,  which  is  the 
object  of  the  17  Geo.  II. ;  then  the  50  Geo.  III.  directs  that  the 
account  so  to  be  delivered  shall  be  submitted  to  the  justices  to 
be  examined  and  approved  by  them ;  that,  therefore,  is  mani- 
festly cumulative. 

Lb  Blanc,  J.: 

The  churchwardens  and  overseers  are  to  deliver  in  to  the 
succeeding  overseers  their  accounts  verified  on  oath  before  one 
or  more  justices,  who  are  to  sign  and  attest  the  same ;  that  is 
provided  for  by  the  17  Geo.  II.  By  the  subsequent  Act  the 
accounts  are  to  be  submitted  to  two  or  more  justices  at  a  special 
sessions ;  and  power  is  given  to  them  to  examine  and  approve 
•such  accounts,  and  they  are  required  to  signify  their  approba-  [  •376  } 
tion  of  them  under  their  hands,  and  then  to  sign  and  attest  as 
directed  by  the  former  Act.  This  provision,  therefore,  is  perfectly 
consistent  with  the  provision  in  the  former  Act. 

Per  CuBiAM  :  Rule  refused. 
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1812.       ^if^  PAEKER  AND  Akothee,  Assignees  of  SAMUEL 
—  PARKER,  A  Bankrupt,  v.  SMITH  and  Others. 

r  382  ]  (16  East.  382—387.) 

In  an  action  by  the  assignees  of  a  bankrupt  underwriter,  against 
defendants,  insurance  brokers,  for  the  balance  of  an  adjusted  account 
and  for  premiums  of  insurance,  the  brokers  are  not  entitled  to  deduct 
for  returns  of  premium  on  policies  the  premiums  on  which  fonned  a 
part  of  the  adjusted  account,  but  where  the  events  entitling  them  to 
the  returns  were  not  known  till  after  the  adjustment;  nor  can  they 
deduct  for  returns  of  premium  on  policies  where  the  events  entitling 
them  to  the  returns  happened  before  the  bankruptcy,  but  the  returns 
were  not  adjusted ;  nor  can  they  deduct  for  returns  on  policies  where 
the  events  entitling  them  to  the  returns  happened  since  the  bankruptcy 
but  before  the  commencement  of  the  action;  the  brokers  not  having 
a  commission  del  credere^  nor  being  personally  interested  in  any  of  the 
insurances. 

Tms  was  an  action  of  assumpsit  brought  by  the  assignees  of 
the  bankrupt,  in  which  the  first  and  second  counts  of  the  decla- 
ration were  for  money  due  for  premiums  of  insurance,  upon 
divers  policies  of  insurance,  on  ships  and  goods,  subscribed  by 
S.  Parker,  before  he  became  a  bankrupt,  for  the  defendants ;  the 
third  count  was  for  money  had  and  received  by  the  defendants 
to  the  use  of  S.  Parker  before  his  bankruptcy ;  the  fourth,  for 
money  had  and  received  by  the  defendants,  to  the  use  of  the 
plaintiffs  as  assignees ;  the  fifth,  on  an  account  stated  by  the  de- 
fendants with  the  bankrupt  before  his  bankruptcy;  and  the 
sixth,  on  an  account  stated  by  the  defendants  with  the  plaintiffs 
as  assignees  since  the  bankruptcy.  The  defendants  pleaded  the 
general  issue ;  and  at  the  trial  before  Le  Blanc,  J.  at  Guildhall, 
a  verdict  was  found  for  the  plaintiffs  for  819Z.  10«.  Id.,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

The  bankrupt  was  an  underwriter,  and  the  defendants  were 
insurance  brokers  at  Lloyd's  Coffee-house.  Previous  to  the 
bankruptcy  of  S.  Parker,  which  took  place  on  the  27th  of  August, 
1810,  namely  in  the  years  1808,  1809,  and  1810,  he  subscribed 
various  policies  of  insurance  which  the  defendants  effected  with 
[  *3S3  ]  him  as  brokers.  In  *the  early  part  of  1810  an  account  was 
settled  and  adjusted  between  the  parties  up  to  the  81st  of 
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December,  1809 ;  and  on  the  balance  of  such  account  there  was  Parkeb 
due  to  the  bankrupt  798L  11«.  6d. ;  which  balance  consisted  on  smith. 
the  one  side  of  the  sum  of  718L  48.  8d.,  being  the  balance  of 
the  account  of  the  preceding  1808,  as  settled  and  adjusted 
between  them,  and  of  premiums  of  insurance  upon  policies  of 
insurance  underwritten  by  him  for  them  as  brokers  in  the  said 
year  1809,  and  on  the  other  side,  of  money  paid  by  the  de- 
fendants to  the  bankrupt  on  account,  and  of  other  money  claimed 
by  and  allowed  to  them  in  respect  of  deductions  and  allowances 
for  returns  of  premiums,  of  convoys,  and  short  interest,  and 
otherwise,  and  also  for  losses  which  had  been  adjusted  by  the 
bankrupt.  This  balance  of  798L  lis.  6d.  was  reduced  by  pay- 
ments in  March  and  July  following  to  982.  11«.  6d. ;  and  in  the 
year  1810,  previous  to  his  bankruptcy,  the  bankrupt  subscribed 
for  the  defendants,  as  brokers,  policies  of  insurance,  the  pre- 
miums on  which  (after  making  the  usual  deduction  and  allow- 
ance to  the  defendants  as  brokers  after  the  rate  of  51.  for  every 
105L)  amounted  to  1,178Z.,  for  which  two  last-mentioned  sums  this 
action  was  brought  amounting  together  to  1,276Z.  11«.  6d.  From 
this  sum  however  the  plaintiffs  deduct,  for  returns  for  convoy, 
and  short  interest,  allowed  and  settled  by  the  bankrupt  with  the 
defendants  before  his  bankruptcy,  912.  Is.  2d.;  leaving  their 
actual  demand  in  this  action  1,1852.  10^.  4d.  The  defendants 
have  paid  into  court  8662.  Os.  Sd.;  and  claim  to  deduct  or 
retam  the  further  sum  of  8192.  lOs.  Id.  for  returns  of  premium 
for  convoy  and  short  interest,  under  the  three  following  heads : 
first,  the  sum  of  412.  128.  4(2.,  being  returns  upon  three  pohcies 
of  insurance,  the  premiums  of  which  form  part  of  the  account  of 
1809  adjusted  and  settled  up  to  the  81st  "^of  December  in  that  [  *384  ] 
year,  and  in  part  liquidated  as  aforesaid;  but  the  events  en- 
titling to  these  returns  were  not  known  to  have  happened  until 
after  that  settlement.  Secondly,  the  sum  of  2822.  17s.  9d.  for 
returns  upon  some  of  the  policies  underwritten  by  the  bankrupt 
in  1810,  the  events  entitling  to  which  returns  happened  before 
his  bankruptcy  but  the  returns  were  never  adjusted  or  settled  by 
him.  And,  thirdly,  the  sum  of  452.  for  returns  in  other  of  the 
policies  underwritten  by  the  bankrupt  in  1810;  the  events 
entitling  to  these  returns  having  happened  since  the  bankruptcy 
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Parkeb  but  before  the  commencement  of  this  action.  The  defendants 
Smith.  hekve  no  del  credere  commission,  nor  were  they  personally  in- 
terested in  any  of  the  insurances.  The  question  was,  whether 
the  defendants  were  entitled  to  deduct  all  or  any  of  the  said 
three  sums,  so  claimed  by  them  to  be  deducted  from  the  plain- 
tiffs' demand  as  aforesaid.  If  they  were  entitled  to  deduct  all 
the  three  sums,  then  a  nonsuit  was  to  be  entered  :  if  any  of  the 
three  sums,  then  the  verdict  was  to  be  reduced  accordingly :  and 
if  they  were  not  entitled  to  deduct  any  of  the  three  sums,  then 
the  verdict  was  to  stand. 

This  case  was  argued  in  Michaelmas  Term,  1811,  by 
Pamther  for  the  plaintiffs,  and  Abbott  for  the  defendants.  On 
the  part  of  the  plaintiffs,  the  case  of  Shee  v.  Clarksoni  was  dis- 
tinguished from  this,  inasmuch  as  that  was  an  action  between 
the  underwriter  and  broker,  who  was  the  common  agent  both  of 
the  underwriter  and  the  assured,  whereas  here  a  bankruptcy  had 
intervened,  and  determined  the  agency,  and  the  assignees  of  the 
underwriter  were  the  plaintiffs ;  and  therefore  it  was  said  to  be 
[  ^ZSo  ]  precisely  similar  to  Minett,  Assignees  of  Barchard  ♦v.  Forrester ^ 
G.  B.  Easter,  61  Geo.  III.,  I  which  the  Court  of  G.  B.  decided 
upon  that  distinction.  On  the  other  hand  it  was  contended, 
that  the  brokers  were  debtors  to  the  assignees  in  so  much  only 
as  they  were  bound  in  equity  and  good  conscience  to  pay  to  the 
bankrupt;  which  was  the  amount  of  the  premiums  minus  the 
returns  which  the  bankrupt  according  to  events  had  undertaken 
to  pay ;  and  which  by  the  settlements  between  them  before  the 
bankruptcy,  it  appeared  that  the  bankrupt  had  authorized  the 
defendants,  as  agents  for  the  assured,  to  deduct. 

The  case  stood  over  for  consideration,  and  on  this  day 

Lord  Ellenbobouoh,  Gh.  J.   delivered  the  judgment   of  the 
Gourt: 

It  appears  by  the  case  that  the  bankrupt,  Samuel  Parker,  as 
an  underwriter,  and  the  defendants  as  brokers,  had  been  in  il 
course  of  dealing  together  in  the  years  1808, 1809,  and  up  to  thd 

t  11  R.  E.  473  (12  East,  607). 
X  13  E.  E.  676  (4  Taunt.  641,  n.). 
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period  of  Samuel  Parker's  bankruptcy  on  the  27th  of  August,      Pabkee 
1810.    That  in  the  course  of  those  dealings,  at  the  time  of       smith. 
adjusting  their  last  balance,  which  was  up  to  31st  December, 
1809,  Samuel  Parker,  the  underwriter,  allowed  the  brokers  to 
deduct  from  the  money  otherwise  payable  to  him  for  premiums, 
what  was  due  to  the  assured  on  various  policies  effected  and  held 
by  them  as  brokers  for  returns  of  premium  for  convoys  and 
short  interest,  and  otherwise,  as  the  case  states  it ;  in  effect,  to 
deduct,  as  we  must  understand  it,  all  that  was  claimable  from 
the  underwriter  on  account  of  the  assured.    As  there  was  in 
this  case  no  del  credere  commission  paid  to  the  brokers,  the 
dealings  with  them  must  be  considered  as  dealings  with  them 
merely  in  the  character  of  agents  for  the  assured,  and  not  as 
dealings  *virtually  had  with  the  assured  themselves ;  on  which       [  ♦386  ] 
special  ground,  in  respect  of  the  conmiission  del  credere  in  that 
case.  Grove  v.  Dubois,  1  T.  E.  112,  was  determined.    In  then: 
character  of  agents,  the  defendants'  authority  as  to  acts  done, 
that  is  to  say,  payments  in  fact  made,  and  transactions  actually 
executed  and  consummated,  cannot  be  questioned.     The  under- 
writer and  his  assignees  are  precluded  by  the  adjustments  which 
took  place  from  contending  that  the  brokers  were  not  then  well 
entitled  to  deduct  and  retain  what  on  the  behalf  of  the  assured 
they  in  fact  then  deducted  and  retained  in  account  with  the 
underwriter  for  losses,  short  interest,  and  returns  of  premium : 
but  still  more  deductions  were  made,  and  acts  done,  under  a 
determinable  authority,  as  to  all  subsequent  concerns ;  and  in- 
asmuch as  a  bankruptcy  on  the  part  of  the  underwriter  has  in 
fact  taken  place,  the  question  is  whether  that  authority  to  settle 
on  his  behalf,  to  apply  his  premiums  in  hand  to  the  satisfaction 
of  demands  justly  claimable  against  him  by  the  assured,  and 
which  up  to  that  time  subsisted,  is  not  in  point  of  law  counter- 
manded ?    And  inasmuch  as  the  bankrupt  was  not  competent 
after  his  bankruptcy  to  pay  or  apply  this  fund  himself  in  satis- 
faction of  these  claims  of  the  assured,  it  follows  as  a  conse- 
quence that  he  could  not  authorise  his  broker  so  to  do ;  other- 
wise the  derivative  and  implied  authority  would  be  stronger  and 
more  extensive  than  the  original  and  principal  authority  of  the 
party  himself;  which  cannot  be.    The  consequence  is  that  the 
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Parkeb  authority  of  the  agent,  the  brokers,  was  virtually  countermanded 
SuiTH.  ^^d  extinct  by  that  act  of  bankruptcy,  by  which  the  bankrupt's 
own  original  power  over  the  subject-matter  ceased  and  became 
[  •387  ]  transferred  to  others.  In  conformity,  therefore,  with  what  *was 
decided  by  the  Court  of  Common  Pleas  in  Minett  and  Another, 
Assignees  of  Barchard  v.  Forrester,  which  proceeded  expressly 
on  this  ground,  that  the  authority  given  by  the  bankrupt  ceased 
by  his  bankruptcy,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  all  the  three  sums  demanded  by  this  action  ; 
the  same  not  being  retained  by  virtue  of  any  antecedent  adjust- 
ment by  the  bankrupt,  nor  of  any  authority  from  him,  express 
or  implied,  extending  to  payments  or  adjustments  to  be  made 
subsequent  to  his  bankruptcy.  How  far  these  sums  could  have 
been  recovered  from  the  brokers,  if  the  bankruptcy  had  not  hap- 
pened, it  is  unnecessary  for  us  to  consider  or  to  decide  upon  the 
present  occasion. 

Judgment  for  the  plaintiffs. 


1812.  HOAEE    AND    OtHEBS    v.    CAZENOVE    and    ANOTHEK.t 

^^'^'  ( 16  East,  391—399.) 

r  391  1  The  acceptors  of  a  foreign  bill  of  exchange,  who,  after  presentment  to 

the  drawees  for  acceptance,  and  refusal  by  them  to  accept,  and  protest 
for  non-acceptance,  accept  the  same  for  the  honour  of  the  first  indorsers. 
are  not  liable  on  such  acceptance,  unless  there  has  been  a  presentment 
of  the  bill  to  the  drawees  for  payment,  and  a  protest  for  non-payment. 

In  an  action  by  the  indorsees  of  the  bill  of  exchange  herein- 
after set  forth  against  the  acceptors,  the  declaration  contained 
the  usual  averments  (the  first  count  averring  that  the  bill  was 
[  ^392  ]  presented  for  payment  to  the  *drawees  and  refused,  the  second 
count  omitting  that  averment),  and  charged  that  the  bill  having 
been  refused  acceptance  by  the  drawees,  and  being  thereupon 
duly  protested  for  non-acceptance,  the  defendants,  having  notice 
thereof,  accepted  the  bill  for  the  honour  of  the  first  indorsers. 
The  defendants  pleaded  the  general  issue;  and  at  the  trial 
before  Lord  Ellbnborough,  Ch.  J,  at  Guildhall,  after  Hilary 

t  See  now  B.  of  E.  Act  1882,  ss.  66,  67.— B.  C. 
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Term,  1811,  a  verdict  was  found  for  the  plaintiffs  for  816Z.,       Hoake 
Bubject  to  the  opinion  of  the  Court  on  the  following  case  :  cazenove. 

The  bill  of  exchange  stated  in  the  declaration  was  drawn  by 
S.  Hanbury  at  Hamburgh,  on  the  28rd  of  July,  1810,  upon  Penn 
and  Hanbury  of  London,  in  favour  of  Quevremont  Balleydier  & 
€o.,  for  8002.  sterling,  at  130  days  after  date.  It  was  specially 
indorsed  by  Quevremont  Balleydier  &  Co.  to  Perier  Freres ;  by 
them  to  P.  Farmbacher,  all  of  whom  reside  abroad;  by  F. 
Farmbacher  to  Greffuhle  Freres  &  Co.,  who  reside  here;  and 
by  the  latter  to  the  plaintiffs,  who  are  bankers  in  London.  The 
iirst  of  the  set  of  bills  was  transmitted,  with  the  first  special 
indorsement  only,  to  the  defendants  to  procure  acceptance :  and 
they  accordingly  presented  it  for  acceptance  to  Penn  and 
Hanbury,  who  refused;  whereupon  the  defendants  caused  a 
protest  to  be  duly  made  for  non-acceptance.  The  second  of  the 
set  of  bills  was  afterwards  transmitted,  indorsed  so  as  to  pass 
the  property  to  Greffuhle  Freres  &  Co.,  with  a  reference  upon 
the  face  of  the  bill  to  the  defendants  in  case  of  need.  Greffuhle 
Freres  &  Co.  applied  to  the  defendants  for  the  first  bill,  and  to 
know  if  it  had  been  accepted :  upon  which  the  defendants 
delivered  the  first  bill  to  them  with  the  following  acceptance  by 
themselves  ;  "  accepted  under  protest  for  the  honour  of  the  *fir8t  [  •SDS  ] 
indorsers."  The  bill  became  due  on  the  8rd  of  December,  1810, 
but  was  not  presented  to  the  drawees,  Penn  and  Hanbury,  for 
payment;  nor  was  it  proved  to  have  been  protested  for  non- 
payment. The  defendants  refused  to  pay  the  bill,  in  consequence 
of  orders  from  the  first  indorsers.  If  the  plaintiffs  were  entitled 
to  recover  the  verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be 
entered. 

This  case  was  argued  in  Michaelmas  Term,  1811,  hy  Scarlett 
for  the  plaintiffs,  and  Toddy  for  the  defendants ;  and  the  Court 
reserved  it  for  further  consideration. 

LoBD  Ellenbobouoh,  Ch.  J.,  on  this  day  delivered  the  judg- 
ment: 
This  was  an  action  founded  upon  a  set  of  bills'of  exchange  for 
800I.,  accepted  by  the  defendants  for  the  honour  of  the  first  in- 
dorsers.   The  set  was  drawn  by  Samuel  Hanbury,  at  Hamburgh, 
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HoABB       23rd  July,  1810,  upon  Penn  and  Hanbury  of  London,  and  was 
CAzmrovE.   payable  to  Quevremont  Balleydier  &  Co.,  at  130  days  after  date- 
The  first  of  the  set  was  transmitted  to  the  defendants,  that  they 
might  procure  acceptance,  but  Penn  and  Hanbury  refused  to 
accept,  and  the  defendants  caused  it  to  be  protested  for  non- 
acceptance.    The  second  of  the  set  was  indorsed  to  Greffuhle 
Freres  &  Co. ;  they  applied  to  the  defendants  for  the  first,  and 
the  defendants  delivered  to  them  the  first,  accepted  by  themselves^ 
for  the  honour  of  the  first  indorsers,  that  is  to  say,  Quevremont 
Balleydier  &,  Co.    The  bill  became  due  the  3rd  of  December, 
1810,  but  was  not  presented  to  Penn  and  Hanbury,  the  drawees, 
for  payment,  nor  protested  for  non-payment.    In  the  first  count 
it  was  stated,  contrary  to  the  fact,  that  it  was  presented  to  the 
[  *394  ]      drawees  *for  payment,  and  refused :  in  the  second  count  this 
averment  was  wholly  omitted.     The  defendants  (in  consequence 
of  orders  from  the  first   indorsers),  refused  to  pay  it.     The 
question  therefore  is,    whether  a   presentment  to  Penn  and 
Hanbury,  the   drawees,  for  payment,  and  a  protest  for  non- 
payment by  them,  is,  or  is  not  essential  as  a  previous  requisite 
to  the  maintaining   an   action  against   these   defendants,  the 
acceptors  for  the  honour  of  the  first  indorsers ;  and  this  depends 
upon  the  nature  and  obligation  of  an  acceptance  for  the  honour 
of  the  drawer  or  indorser.     If  an  acceptance  in  these  terms  be 
an  engagement  by  the  person  giving  it  that  he  will  pay  the  bill 
when  it  becomes  due,  and  entitles  the  holder  to  look  to  him  in 
the  first  instance,  without  a  previous  resort  to  any  other  person^ 
the  plaintiffs  are  in  that  case  entitled  to  recover  upon  their  second 
count :  but  if  such  an  acceptance  be  in  its  nature  qualified,  and 
amount  to  a  collateral  engagement  only,  i.e.,  an  undertaking  to 
pay  if  the  original  drawee,  upon  a  presentment  to  him  for  pay* 
ment,  should  persist  in  dishonouring  this  bill,  and  such  dis- 
honour by  him  should  be  notified,  by  protest,  to  the  person  who 
has  accepted  for  the  honour  of  the  indorser,  then  the  necessary 
steps  have  not   been  taken  upon  this  bill,  and  the  plaintifiEs 
cannot  recover.    And  such,  after  much  consideration,  we  are  of 
opinion  is  the  case.    It  is  remarkable  that  no  directly  adjudged 
case  upon  the  question  is  to  be  found ;  although  the  custom  of 
merchants  relative  to  this  subject,  is  stated  in  the  case  of  Brunetti 
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V.  Lewin,  in  K.  B.  (affirmed  in  error  in  the  Exchequer  Chamber,       Hoabk 
in  favour    of    the  original  plaintiff,  Branetti),   as  reported  in    cazbkovb. 
ILutw.  896.     And  Lutw.  in  his  report, t  says  that  he  *could      [•895] 
not  discover  that  any  exception  was  taken  to  the  validity  of  the 
eastern,  wbich  he  states  as  shortly  this,  "  that  if  any  merchant, 
&c.  (for  the  honour  of  him  to  whom  a  foreign  bill  of  exchange 
was  first  payable,  and  who  had  first  indorsed  the  bill  to  another), 
shall  pay  the  said  bill  to  the  last  indorsee  of  it,  the  bill  being 
before  then   protested  for  non-payment,  then  the  merchant  to 
whom  the  bill  was  first  payable,  and  who  first  indorsed  the  bill, 
shall  have  an  action  against  the  merchant  who  first  took  upon 
himself,  by  writing,  to  pay  the  bill,  &c.  for  the  honour  of  the 
drawer,  the   bill  having  been  first  protested  likewise  for  non- 
acceptance,  for  the  value  of  the  bill  and  all  charges,"  &c.    Thus 
two  protests,  i.e.,  for  non-payment  as  well  as  non-acceptance 
were  in  this  case  held  necessary  by  the  custom  of  merchants. 
The  immediate  point   argued  in  error  appears  to  have  been 
whether   it   was  sufficiently  shewn,  agreeably  to  the  custom 
alleged,  that  payment  was  in  that  case  in  fact  made  to  the  last 
indorsee,  so  as  to  found  the  claim  of  the  first  indorser,  to  pay- 
ment to  be  made  by  the  acceptor  for  honour,  within  the  terms 
of  the  custom  ;  but  it  certainly  was  also  open  to  the  plaintiff  in 
error,  to  have  insisted  upon  the  invalidity  of  any  part  of  the 
custom  alleged ;  of  which  custom  the  protest  for  non-payment 
previously  to  the  payment  to  the  indorsee,  and  the  subsequent 
claim  upon  the  acceptor  for  honour  was  a  material  part.    In  that 
case  the  undertaking  for  the  honour  of  the  drawer  was  not  in 
the  form  of  an  acceptance  upon  the  bill,  but  of  ''a  note  in 
writing  for  the  honour  of  the  drawer  to  pay  the  bill  upon  return ;" 
bat  this,  "  according  to  Pothier  on  Bills  of  Exchange,  partie  1, 
cap.  4,  Des  AvaU,''  is  a  mode  substituted  by  "  recent  usage  in 
the  place  of  a  signature  ♦by  the  person  giving  the  caution  on      [  •396  ] 
the  bill  itself ; "  and  though  the  mode  be  different,  the  effect  is 
for  all  substantial  purposes  the  same.    Malyne,  p.  278,  in  his 
5th  observation,  says,  if  this  man  (speaking  of  the  acceptor  for 
the  honour  of  the  bill,  whom  he  had  just  mentioned  in  his  fore- 
going observation),  if  this  man  at  the  time  doth  pay  the  said 
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HoABE  bill,  because  the  party  upon  whom  it  was  directed  doth  not,  yet 
Cazenoye.  he  is  to  make,  first,  before  he  doth  pay  the  same,  a  protest,  with 
a  declaration  that  he  hath  paid  the  same  for  the  honour  of  the 
bill  of  exchange,  whereby  to  receive  the  money  again  of  him  that 
hath  made  the  bill  of  exchange.  But  it  may  be  said  that  accord- 
ing to  this  position  in  Malyne,  though  a  protest  may  be  necessary 
to  be  made  against  the  drawee  by  the  acceptor  for  honour,  to 
entitle  him  to  recover  against  the  party  for  whose  honour  he 
has  accepted,  yet  that  such  protest  for  non-payment  is  not 
equally  necessary  to  be  made  against  the  drawee,  to  enable  any 
other  holder  to  recover  against  the  acceptor  for  honour  himself » 
But  the  next  observation,  the  sixth  in  the  same  page  of  Malyne,. 
lays  down  the  obligation  more  generally,  and  as  attaching  upon 
every  holder  of  a  bill,  whether  accepted  or  not  accepted,  in  whose 
hands  it  remains  unpaid,  up  to  the  time  of  the  appointed  pay- 
ment,  i.e.  the  duty  of  making  a  protest  for  the  non-payment  of 
it.  His  words  are  these :  ''  If  a  bill  of  exchange  be  accepted  and 
nevertheless  not  paid,  and  that  it  be  not  accepted  as  aforesaid, 
and  remaineth  unpaid,  then  must  you  cause  the  notary  to  make 
a  second  protest  (assuming  that  the  bill  had  been  already  pro- 
tested for  non-acceptance),  for  the  non-payment  of  it."  In  the 
same  work  of  Pothier,  to  which  I  have  already  referred,  part  1,. 

[  •397  ]  c.  5,  s.  137,  second  *branch  of  the  section :  "  "When  after  a  protest 
made  for  want  of  acceptance  on  the  part  of  him  upon  whom  the 
bill  is  drawn,  a  third  person  has  intervened,  and  has  accepted 
the  bill  for  the  honour  of  the  drawer,  or  some  indorser,  all  agree 
that  at  the  expiration  of  the  time  of  grace,  the  protest  ought  to 
be  made  not  only  to  him  upon  whom  the  bill  is  drawn,  and  who> 
has  refused  to  accept  it,  but  to  the  third  person,  who  has  accepted 
it  for  honour.  A  bad  reason  has  been  assigned  to  me  for  the 
difference,  which  is,  that  he,  who  has  accepted  for  honour,  has 
made  himself  the  debtor  of  the  bill,  whereas  the  person  who  ha 
been  indicated  as  him  from  whom  the  payment  of  it  is  to  be 
received,  is  not  the  debtor  of  it.  This  reason  is  a  bad  one,  for 
when  I  make  a  protest  to  any  one  of  my  bill  of  exchange,  it  is 
only  in  his  single  quality  of  person  indicated  to  pay  me,  and  not 
in  the  quality  of  debtor  of  the  bill  that  I  make  this  protest.  He 
upon  whom  the  bill  is  drawn,  when  he  has  not  accepted  it,  is  not 
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debtor  of  the  bill  of  exchange  in  regard  to  me ;  it  is  only  in  the  Hoabe 
single  quality  which  he  has,  of  being  the  person  indicated  to  pay  cazenove. 
it,  that  my  protest  to  him  is  made.*'  I  am  aware  that  Beawes 
in  his  Lex  Mercatoria,  p.  421,  s.  43,  says,  ''He  that  accepts  a 
bill  upon  protest,  puts  himself  absolutely  in  the  stead  of  the  first 
acceptant,  and  is  obliged  to  make  the  payment  without  any 
exception,  and  the  possessor  (i.e.  the  holder),  hath  the  same 
right  and  law  against  such  an  acceptor  as  he  would  have  had 
against  the  first  intended  one,  if  he  had  accepted."  The  literal 
sense  of  these  words  certainly  seems  to  place  this  writer  at 
variance  with  the  authorities  above  cited ;  and  if  that  were 
necessarily  the  case,  one  would  not  be  disposed  very  readily  to 
surrender  the  custom  of  merchants,  "^as  alleged  on  record,  and  [  *398  ] 
not  questioned  in  error  in  the  case  of  Brunetti  v.  Lewin,  as  it  is 
reported  in  Lutw.,  and  the  positions  which  are  to  be  found  in 
Malyne  and  Fothier  (the  latter,  a  most  learned  and  eminent 
writer  upon  every  subject  connected  with  the  law  of  contracts, 
and  intimately  acquainted  with  the  law-merchant  in  particular), 
to  the  authority  of  Mr.  Beawes.  However,  the  very  positions  of 
Beawes  himself  are  not  necessarily  contradictory  to  those  above- 
mentioned,  nor  does  he  advert  to  any  question  whether  a  protest 
be  required  or  not  in  such  a  case.  In  saying  that  an  acceptor 
for  honour  ''puts  himself  absolutely  in  the  stead  of  the  first 
acceptant,  and  is  obliged  to  make  the  payment  without  any 
exception,"  &c.,  he  may  fairly  be  understood  as  representing 
only  the  extent  of  his  liabiUty  to  be  equal  to  that  of  an  original 
acceptor,  when  charged  upon  his  acceptance,  and  not  as  exclud- 
ing the  necessity  of  any  previous  steps,  which  the  custom  of 
merchants  may  be  supposed  to  require,  in  order  to  his  being 
duly  so  charged.  The  use  and  convenience,  and  indeed  the 
necessity  of  a  protest  upon  foreign  bills  of  exchange,  in  order  to 
prove  in  many  cases  the  regularity  of  the  proceedings  thereupon, 
is  too  obvious,  to  warrant  us  in  dispensing  with  such  an  instru- 
ment in  any  case  where  the  custom  of  merchants,  as  reported 
in  the  authorities  of  law,  appears  to  have  required  it.  And 
indeed  the  reason  of  the  thing,  as  well  as  the  strict  law  of  the 
case,  seems  to  render  a  second  resort  to  the  drawee  proper,  when 
the  unaccepted  bill  still  remains  with  the  holder;   for  effects 
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HoARB  often  reach  the  drawee,  who  has  refused  acceptance  in  the  first 
Cazengve.  instance,  out  of  which  the  bill  may  and  would  be  satisfied,  if 
presented  to  him  again  when  the  period  of  payment  had  arrived. 
[  •399  ]  And  ♦the  drawer  is  entitled  to  the  chance  of  benefit  to  arise  from 
such  second  demand,  or  at  any  rate  to  the  benefit  of  that  evidence 
which  the  protest  affords,  that  the  demand  has  been  made  duly 
without  effect,  as  far  as  such  evidence  may  be  available  to  him 
for  purposes  of  ulterior  resort.  Upon  the  whole,  therefore,  we 
are  of  opinion  that  the 

Postea  must  he  delivered  to  the  defendants. 
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CAZENOVE  AND  Another  v.  VAUGHAN.  i813. 

(1M.&S.4-8.)  '^!!l?^- 

Where  the  plaintifFs  filed  a  bill  in  Chancery  for  the  examination  of  a  [  4  ] 

"witness  de  bene  esse^  to  which  the  defendant  did  not  put  in  any  answer, 
and  the  plaintiffs  afterwards  obtained  an  order  of  the  Court  for  the 
examination  of  the  witness,  and  gave  notice  thereof  to  the  defendant, 
and  of  the  interrogatories  intended  to  be  put,  and  on  the  same  evening 
examined  the  witness,  who  left  London  the  next  day  for  a  foreign 
country,  and  never  returned ;  and  the  plaintiffs  afterwards  obtained  a 
further  order  that  the  deposition  of  the  witness  should  be  published  in 
order  that  it  might  be  read  in  evidence  at  the  trial :  Held,  that  the 
deposition  was  admissible  evidence  at  the  trial ;  for,  as  the  defendant  had 
notice  of  the  time  of  the  examination,  he  might  have  cross-examined  at 
that  time  or  applied  for  further  time  for  that  purpose ;  and  it  must  be 
presumed  from  his  not  having  done  either  that  he  did  not  wish  to 
cross-examine. 

Park  in  the  last  term  obtained  a  rule  nisi  for  entering  a  non- 
suit in  this  action,  which  was  upon  a  policy  of  assurance,  (in 
which  the  plaintiffs  had  recovered  a  verdict  before  Lord  Ellen- 
borough,  Ch.  J.  at  the  London  sittings,)  upon  an  objection  made 
to  the  admissibility  of  the  deposition  of  one  Lewis  Plitt,  which 
had  been  received  in  evidence  for  the  plaintiffs  ;  respecting  which 
it  appeared  by  his  Lordship's  report,  that  the  plaintiffs,  after 
the  commencement  of  this  action  on  the  5th  of  May  last  filed  a 
bill  in  the  Court  of  Chancery  against  the  defendant,  for  a  com- 
mission to  examine  witnesses  abroad,  and  for  the  examination  of 
the  said  Plitt  de  bene  esse,  to  which  the  defendant  did  not  put  in 
any  answer ;  on  the  15th  of  May  the  plaintiffs  obtained  an  order 
of  the  Court  for  the  examination  of  Plitt  de  bene  esse,  and  gave 
regular  notice  thereof  to  the  defendant,  and  served  him  with  a 
copy  of  the  interrogatories  in  chief;  and  the  witness  was 
examined  on  the  evening  of  that  day ;  at  which  time  no  cross- 
interrogatories  were  filed,  nor  did  any  one  on  the  part  of  the  de- 
tefidant  attend  such  examination.    On  the  25th  of  June  following 
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Cazekove  the  plaintiflfs  obtained  a  further  order  for  publication,  which  after 
Vaughan.  I'Gciting  that  it  was  prayed  that  the  depositions  of  Flitt,  taken 
de  bene  esse  in  the  cause,  under  the  order  of  that  Court  might  be 
published,  in  order  that  the  same  might  be  read  as  evidence  for 
[  *o  ]  the  plaintiffs  at  the  *trial  of  this  and  other  actions  mentioned  in 
the  bill ;  the  order  then  proceeded  thus,  "  Whereupon  and  upon 
hearing  counsel  for  the  defendant,  this  Court  doth  order  that  the 
depositions  of  L.  Plitt  in  this  cause  be  forthwith  published." 
On  the  day  after  his  examination  Plitt,  who  was  a  foreigner,  left 
London  for  the  coast,  from  whence  he  embarked  in  a  few  days 
for  Sweden,  where  he  still  remains. 

[After  argument :] 

[  6  ]        Lord  Ellbnborough,  Ch.  J. : 

Perhaps  it  may  be  as  well  to  state  what  the  rule  of  the 
common  law  is  upon  this  subject,  which  puts  an  end  to  the 
question.  The  rule  of  the  common  law  is,  that  no  evidence  shall 
be  admitted  but  what  is  or  might  be  under  the  examination  of 
both  parties ;  and  it  is  agreeable  also  to  common  sense,  that 
what  is  imperfect,  and,  if  I  may  so  say,  but  half  an  examination, 
shall  not  be  used  in  the  same  way  as  if  it  were  complete.  But  if 
the  adverse  party  has  had  liberty  to  cross-examine,  and  has  not 
chosen  to  exercise  it,  the  case  is  then  the  same  in  effect  as  if  he 
had  cross-examined ;  otherwise  the  admissibilty  of  the  evidence 
would  be  made  to  depend  upon  his  pleasure,  whether  he  will 
cross-examine  or  not ;  which  would  be  a  most  uncertain  and 
unjust  rule.  Here  then  the  question  is  whether  the  defendant 
had  an  opportunity  of  cross-examining.  Now  it  appears  that 
the  plaintiffs  filed  their  bill  for  the  express  purpose  of  examining 
the  witness  ;  and  when  they  obtained  the  order  for  his  examina- 
[  ^7  ]  tion,  gave  the  defendant  a  regular  notice  of  it,  *and  of  the  inter- 
rogatories intended  to  be  put  to  the  witness.  But  it  is  said  that 
the  defendant  had  no  time  to  file  cross-interrogatories,  and 
therefore  the  notice  was  of  no  use :  yet  if  he  had  intimated  a 
wish  to  cross-examine,  and  addressed  himself  to  the  Court  pray- 
ing for  further  time  for  that  purpose,  there  can  be  no  doubt  but 
that  he  might  have  obtained  it :  but  he  contents  himself  simply 
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with  paying  no  attention  to  the  notice.  Then  comes  the  order  Cazenove 
for  publication,  which  is  obtained,  as  it  appears,  from  the  terms  vauqhan. 
of  the  order  after  hearing  counsel  on  the  part  of  the  defendant, 
who  therefore  had  an  opportunity  of  shewing  cause  against  it. 
The  order  for  publication  recites,  "  that  it  was  prayed  that  the 
depositions  of  the  witness  may  be  published  in  order  that  the 
same  may  be  read  as  evidence  for  the  plaintiffs  at  the  trial,"  and 
directs  as  follows :  "  Whereupon  this  Court  doth  order  that  the 
depositions  be  forthwith  published."  The  order  therefore  pur- 
ports in  its  mandatory  part,  to  act  upon  and  adopt  the  purpose 
for  which  it  is  prayed  in  the  reciting  part ;  i.e.  the  special  pur- 
pose of  having  the  deposition  read  in  evidence  at  the  trial ;  for 
it  is  not  limited  by  the  Judge  who  directed  it,  to  any  object  short 
of  that  for  which  it  was  prayed.  I  must  conclude  then  that  the 
Judge  was  satisfied  before  he  directed  such  order  to  be  made, 
that  the  adverse  party  had  all  the  liberty  to  cross-examine 
which  the  practice  of  that  court  requires ;  and  upon  the  prin- 
ciple of  the  common  law  I  have  already  stated  that  there  is  no 
objection. 

Grose,  J.  concurred. 

Le  Blanc,  J. : 

The  rule  is  that  depositions  are  not  allowed  to  be  read  before 
answer  put  in,  or  before  the  ^party  is  in  contempt,  unless  he  has  [  *8  ] 
had  an  opportunity  of  cross-examining ;  for  if  he  has,  and  has 
omitted  to  avail  himself  of  it,  then  it  is  his  fault,  and  he  cannot 
make  that  a  ground  for  objecting  to  the  depositions.  In  this 
case  there  was  no  evidence  given  at  the  trial  to  shew  that  the 
defendant  had  not  liberty  afforded  him  to  cross-examine,  or  that 
he  might  not  have  exercised  it ;  on  the  contrary,  it  appears  that 
when  the  order  for  examination  was  made  there  was  no  objection 
interposed,  nor  further  time  prayed  for.  It  muBt  be  presumed 
therefore  that  the  defendant  had  an  opportunity  to  cross- 
examine  and  chose  to  forego  it. 

Baylet,  J. : 
I  think  it  must  be  taken  from  the  circumstances  stated,  that 
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Cazenove    the  defendant  had  liberty  to  cross-examine,  and  did  not  choose 

Vacghan.    to  exercise  it ;  for  when  the  interrogatories  in  chief  were  served 

upon  him,  he  might  have  applied  for  time,  had  he  been  desiroas 

of  putting  cross-interrogatories ;  and  there  was  no  proof  at  the 

trial  that  it  was  his  intention  to  cross-examine. 

Rule  discharged. 


1813.  BEIDGES  AND  Others  v.  HUNTER 

•^!!L?'-  (1  M.  &  S.  15-20.) 

[  ]:>  ]  The  plaintiffs  effected  a  policy  of  assurance  on  wines,  from  Oporto  to 

London  on  the  12th  of  November,  at  which  time  they  were  in  possession 
of  two  letters  from  their  correspondents  at  Oporto ;  the  first  of  which 
dated  11th  of  October  stated  thus;  **  We  are  loading  the  wines  on  the 
^tag,  Captain  "VVheatley,  who  pretends  to  sail  after  to-morrow ; "  the 
other  dated  the  13th  of  October  enclosed  the  bills  of  lading,  which  wero 
filled  up  **  with  convoy;  "  which  letters  the  plaintiffs  did  not  communi- 
cate to  the  underwriters.  Before  the  assurance  was  effected  the  convoy, 
with  which  (presiunably)  the  vessel  had  intended  to  sail,  had  arrived 
'vtdthout  her.    Held,  that  there  was  a  material  concealment. 

Action  on  a  policy  of  assurance,  dated  the  12th  of  November, 
1808,  on  wines  on  board  the  Stag^  at  and  from  Oporto  to  Liver- 
pool and  Lancaster,  at  eight  guineas  per  cent,  premium  to 
return  four  for  convoy  and  arrival ;  which  was  tried  before  Lord 
Ellenborough,  Ch.  J.  at  the  London  sittings  after  last  Trinity 
Term.  The  case  rested  principally  upon  admissions ;  by  which 
it  appeared  that  the  ship  was  laden  on  the  11th  and  sailed  on 
the  18th  of  October,  1808,  from  Oporto  to  join  convoy,  but  never 
came  up  with  it,  and  was  obliged  to  put  into  Lisbon;  from 
whence  she  sailed  about  the  10th  of  November,  and  was  after- 
wards lost  by  the  perils  of  the  seas.  The  convoy  which  she 
attempted  to  join  arrived  on  the  80th  of  October ;  and  on  the  1st 
of  November  a  list  of  ships  that  sailed  with  it  was  entered  at 
Lloyd's,  which  did  not  include  the  ship  in  question.  The  follow- 
ing was  one  of  the  admissions  read  at  the  trial,  *^  that  it  is  to  be 
taken  that  no  communication  was  made  to  the  defendant  at  the 
time  of  effecting  the  policy,  of  any  letter  or  other  information 
except  what  the  policy  contained;  unless  upon  the  trial  the 
plaintiffs  are  enabled  to  prove  that  some  communication  was 
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made."  The  defence  was  that  the  plaintiffs  had  made  no  com-  bbidqes 
manication  to  the  defendant  at  the  time  when  the  policy  was  hunter. 
effected,  of  two  material  letters,  written  on  the  said  11th  and 
18th  of  October,  from  their  correspondents  at  Oporto,  both  of 
which  were  received  on  the  81st  of  October  by  the  plaintiffs,  and 
then  in  their  hands ;  and  the  first  of  those  letters,  dated  the 
*llth  of  October,  contained  the  following  extract ;  "  We  are  [  *^^»  1 
loading  the  wines  on  the  Stag,  Captain  Wheatley,  who  pretends 
to  sail  after  to-morrow  :  "  the  other,  of  the  13th  of  October,  in- 
closed the  bills  of  lading,  which  were  filled  up  with  the  words 
'*  with  convoy."  The  defendant  contended  that  if  these  letters 
had  been  commmiicated,  he  should  have  known  from  the  ship's 
not  being  included  in  the  convoy-Ust  at  Lloyd's,  that  she  was  a 
missing  ship.  Lord  Ellenbobough,  Ch.  J.  stated  to  the  jury^ 
that  the  question  was  whether  a  disclosure  of  these  letters  would 
probably  have  varied  the  judgment  of  the  underwriter,  so  as  to 
have  induced  him  either  to  decline  subscribing  the  policy,  or  to 
demand  a  higher  premium ;  that  if  such  might  have  been  the 
consequence  of  a  disclosure  of  them,  they  were  material  letters 
to  be  communicated.  The  jury  found  a  verdict  for  the 
plaintiffs. 

Toddy  in  the  last  Term  obtained  a  rule  nisi  for  a  new  trial, 
renewing  as  an  objection  to  the  verdict,  the  ground  of  defence 
that  was  relied  upon  at  tte  trial. 

[After  argument,] 

Lord  Ellenbobough,  Ch.  J. :  [  i7  j 

Under  the  terms  of  the  admission,  we  cannot  presume  that 
any  communication  *took  place  between  the  parties  beyond  that  [  'i^  ] 
disclosed  by  the  terms  of  the  policy,  which  contained  the  de- 
scription of  the  voyage,  and  the  amount  of  the  subscription. 
Nor  is  it  very  unlikely  that  the  underwriter  should  subscribe  his 
name  without  making  further  enquiry ;  because  he  knows  at  the 
time  that  if  any  material  fact  be  withheld,  his  subscription  will 
not  be  obligatory  upon  him ;  but  that  the  loss  will  ultimately 
fall  on  the  party  who  has  been  guilty  of  the  concealment :  and 
therefore  he  enters  into  the  contract  in  full  confidence  of  havin^r 
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Bbidges  all  circumstances  disclosed  to  him,  the  concealment  of  which 
HuxTEH.  might  be  fatal  to  the  interests  of  the  assured.  The  only  ques- 
tion then  is,  whether  the  letters  of  the  11th  and  13th  of  October 
were  material  letters  to  have  been  disclosed  to  the  underwriter  ; 
for  although  no  fraud  is  imputed  to  the  plaintiffs  in  withholding 
them,  still  that  will  not  help  them,  provided  they  were  bound  to 
make  the  disclosure.  Now  the  letter  of  the  11th  would  have 
made  known  to  the  defendant  the  captain's  intended  time  of 
sailing ;  and  from  that  of  the  13th,  inclosing  the  bill  of  lading, 
he  would  have  learned  facts  which  were  certainly  important ; 
viz.  that  the  ship's  lading  was  completed  on  that  day,  and  that 
she  was  to  sail  with  convoy.  The  defendant  then  might  have 
referred  to  the  convoy-list  at  Lloyd's,  and  would  have  there 
found  that  the  convoy  had  arrived  without  her,  and  from  that 
circumstance  must  necessarily  have  inferred  a  disappointment  in 
the  original  intention  of  the  parties.  Now  if  that  was  a  circum- 
stance which  might  have  made  the  underwriter  pause  before  he 
subscribed  his  name,  or  have  induced  him  to  demand  a  higher 
premium,  it  was  very  material  that  it  should  have  been  commu- 
nicated to  him.  I  do  not  observe  that  this  was  more  than  the 
[  *19  ]  ordinary  premium  for  *such  risks ;  if  it  had  been  higher,  I 
should  have  thought  it  an  important  circumstance ;  but  as  the 
case  now  stands,  I  cannot  help  thinking  these  letters  were 
material.  It  was  a  question  certainly  for  the  jury,  and  was  left 
to  them  as  such ;  but  still  if  this  Court  has  reason  to  think  that 
they  came  to  a  wrong  conclusion  upon  it,  we  may  set  it  right,  as 
was  done  in  WiUes  v.  Glover, \  by  sending  the  case  down  to 
another  enquiry. 

Gbose,  J. : 

I  am  of  the  same  opinion,  and  think  that  the  letters  were 
material,  because  a  communication  of  their  contents  might  have 
made  the  risk  of  the  underwriter  appear  different  from  that  which 
he  conceived  it  to  be  in  the  absence  of  such  communication,  and 
at  all  events  would  have  led  him  to  make  further  enquiries.  It 
is  not  the  less  a  concealment  because  made  without  any  view  to 
fraud,  if  in  effect  it  operates  to  the  prejudice  of  the  underwriters. 

t  8  R.  B.  739  (1  Bos,  &  P.  N.  E.  14). 
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Le  Blanc,  J. :  Bridges 

r. 
If  the  jury,  in  the  conclusion  which  they  drew  from  the     Huntbb. 

evidence,  inferred  that  more  was  communicated  to  the  under- 
writer than  was  proved,  it  would  be  against  the  terms  of  one  of 
the  admissions  made  at  the  trial,  and  that  alone  would  be  a 
ground  for  setting  aside  their  verdict.  But  without  supposing 
that,  and  taking  the  question  simply  upon  the  materiality  of  the 
two  letters,  I  believe  it  has  always  been  considered  that  the  time 
of  the  ship's  sailing,  if  known  to  the  assured,  is  a  material  fact 
to  be  communicated  to  the  underwriter.  Here  the  assured  were 
in  possession  of  a  letter  from  their  correspondents,  stating  that 
they  were  loading  the  wines  aboard,  and  the  captain  would  sail 
after  to-morrow  ;  and  of  another  letter  also,  inclosing  *the  bills  [  *23  I 
of  lading,  which  professed  that  she  was  to  sail  with  convoy. 
Can  the  Court  then  say,  consistently  with  what  has  hitherto 
been  considered  as  the  law,  that  this  intelligence  respecting  the 
time  and  manner  of  the  ship's  sailing  was  immaterial.  I  think 
it  would  be  extraordinary  to  hold  such  a  doctrine,  especially  in  a 
case  where  it  appears  that  if  the  intelligence  had  been  commu- 
nicated, the  ship  might  have  been  known  upon  search  by  the 
underwriter  to  have  been  a  missing  ship.  He  would  have  been 
a  little  staggered  at  jBnding  a  convoy,  which  arrived  on  the  30th 
of  October,  did  not  include  a  ship  which  was  to  sail  with  convoy 
on  the  13th. 

Baylet,  J. : 

No  inference  arises  from  the  amount  of  the  premium,  that  any 
disclosure  which  made  the  risk  more  than  an  ordinary  one,  was 
made  to  the  underwriter ;  and  if  it  had,  a  bill  in  equity  might 
have  been  filed  last  Term,  which  would  have  furnished  the 
evidence  of  it.  As  to  the  materiality  of  the  letters,  there  can  be 
no  doubt  the  underwriter  would  have  learnt  from  them  that  the 
ship  was  to  sail  on  the  13th  of  October  with  convoy,  and  that  an 
interval  bad  elapsed  during  which  the  convoy  had  arrived  with- 
out her.  In  Barber  v.  Fletcher y^  it  is  clear  that  the  representa- 
tion of  the  broker  to  the  underwriter  as  to  the  ship's  expected 
time  of  sailing,  could  not  have  been  made  by  him,  as  founded 

t  Dougl.  305. 
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Bbidoes 
Hunter. 


upon  any  letter  written  by  a  person  who  was  on  the  spot  where 
the  ship  was;  and  the  underwriter  did  not  inquire  into  the 
ground  of  the  expectation :  it  might  therefore  perhaps  be  con- 
sidered as  immaterial. 

Rule  absolute. 


1813. 
Jati.  25. 

[21] 


CUFF  AJJD   Others  v.   PENI^.f 

(1  M.  &  S.  21—27.) 

Where  the  defendant  agreed  by  a  written  contract  to  purchase  of  the 
plaintiffs  300  hogs  of  bacon,  to  be  delivered  at  fixed  times  and  in 
specified  quantities,  and  after  a  part  of  the  bacon  had  been  deliyered, 
requested  the  plaintifiPs,  as  the  sale  was  dull,  not  to  press  the  deliyery 
of  the  residue ;  to  which  the  plaintiffs  assented :  this  was  to  be  under- 
stood only  as  a  parol  dispensation  of  the  performance  of  the  original 
contract,  in  respect  to  the  times  of  the  delivery,  and  therefore  was  not 
affected  by  the  Statute  of  Frauds :  the  defendant  was  held  liable  for  not 
accepting  the  residue  within  a  reasonable  time  afterwards. 

In  an  action  of  assumpsit  for  not  accepting  a  quantity  of 
bacon,  the  case  was  this  :  the  plaintiffs  having  offered  to  sell  the 
defendant  300  hogs  of  bacon,  the  defendant  on  the  10th  of  April, 
1807,  wrote  to  the  plaintiffs  the  following  letter :  "  Messrs.  Cuff, 
Dickinson,  and  Cuff,  I  agree  to  accept  your  offer  of  300  hogs  of 
bacon,  to  be  delivered  at  such  times  and  in  such  quantities  as 
mentioned  beneath,  at  69«.  per  cwt.,  each  parcel  to  be  paid  for 
at  two  months  after  delivery  ;  viz. 


"  April  20th 

25  hogs. 

May   10th 

25 

„     20th 

25 

June  10th 

50 

„     24th 

50 

July  14th 

50 

„     24th 

50 

Aug.  10th 

25 

300 


J.  Pbnn." 


t  This  decision  was  atone  time  con- 
sidered to  have  been  overruled,  Mar- 
thall  v.  Lynn  (1840)  6  M.  &  W.  109; 
but  this  seems  to  haye  been  from  a 
misapprehension  of  the  actual  deci- 


sion, which  is  in  accordance  with  the 
modem  authorities.  See  Bickman  y . 
ffaynes  (1875)  L.  E.  10  C.  P.  598, 
44  L.  J.  C.  P.  358,  32  L.  T.  873,  and 
cases  there  referred  to.— B.  C. 
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On  the  2l8t  of  April,  (and  not  on  the  20th,  as  stipulated  by  the        Cuff 
contract,)  the  first  delivery  was  made ;  but  it  appeared  that  the        vksv. 
defendant  did  not  make  any  objection  on  that  ground.    After 
the  third  delivery,  viz.  on  the  5th  of  June,  the  defendant  wrote 
to  the  plaintiffs,  informing  them  that  he  should  want  the  next 
delivery  of  bacon  as  soon  as  it  could  be  got  ready.     On  the  10th 
of  June  the  defendant  attended  at  the  plaintiff's  warehouse,  and 
U  sides  were  then  weighed  in  his  presence ;  and  on  the  2nd  of 
July  he  again  called  on  the  plaintiffs,  and  told  them,  as  *the       [  *22  ] 
sale  of  bacon  was  very  dull,  he  hoped  that  they  would  not  press 
it  on  him ;  and  they  assured  him  they  would  not :  84  sides  were 
weighed  at  this  time ;  and  a  further  quantity  was  weighed  on 
the  10th  of  July.     The  plaintiffs  having  forborne  to  deliver  any 
more  bacon  for  some  time,  at  length  informed  the  defendant 
that  he  had  exceeded  a  reasonable  time,  and  requested  him  to 
name  a  time  for  delivery.     This  the  defendant  declined,  observ- 
ing that  the  sales  were  very  dull.     Similar  applications  having 
been  afterwards  made  to  the  defendant  without  effect,  the  plain- 
tiffs on  the  28th  September  wrote  to  the  defendant,  informing 
him  "that  on  the  80th  instant  the  remainder  of  the  bacon 
wonld  be  weighed  at  their  warehouse,  and  that  he  might  see  it 
weighed  if  he  thought  proper ;  if  not,  they  should  weigh  it  off, 
and  deliver  it  to  him  in  the  course  of  that  day."     After  the 
receipt  of  this  letter,  the  defendant  called  on  the  plaintiffs,  and 
said  there  was  no  contract ;  to  which  they  answered,  that  they 
had  his  handwriting,  and  should  insist  on  the  contract ;   the 
defendant  replied  there  was  no  use  in  sending  the  bacon,  as  he 
wonld  not  take  it.     On  the  80th  of  September  the  remainder  of 
the  bacon  was  weighed  and  sent  to  the  defendant's  house,  but  he 
refused  to  receive  it.    In  the  first  count  of  the  declaration,  the 
contract  was  stated  according  to  the  terms  of  the  defendant's 
letter  of  the  10th  of  April;  and  the  declaration  then  averred 
that  the  plaintiffs  delivered  a  part  of  the  bacon  which  was 
accepted  and  paid  for  by  the  defendant  under  the  contract ;  and 
that  the  plaintiffs  offered  to  deliver  the  residue;  but  the  de- 
fendant would  not  accept  the  same.    In  the  second  count,  after 
setting  forth  the  contract  of  the  10th  of  April,  it  was  averred 
that  the  plaintiffs  had  delivered  a  certain  quantity  of  bacon, 
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Cuff  which  was  ^accepted  by  the  defendant,  and  that  the  plaintiffs 
Pexn]  intended  and  were  about  to  deliver  the  residue  under  the  con- 
[  *23  ]  tract,  but  the  defendant,  on  the  2nd  of  July,  1807,  discharged 
the  plaintiffs  from  such  delivery,  and  requested  them  not  to 
deliver  any  more  bacon  until  further  orders  from  the  defendant, 
which  the  plaintiffs  agreed  to  do ;  and  thereupon  in  considera- 
tion of  the  premises,  and  also  in  consideration  that  the  plaintiffs 
had  agreed  to  deliver  the  residue  of  the  bacon,  according  to  such 
orders  within  a  reasonable  time,  the  defendant  promised  to  give 
such  orders,  and  accept  the  residue  of  the  bacon  within  a  reason- 
able time,  and  to  pay  for  the  same  according  to  the  terms  of  the 
original  contract :  that  on  the  80th  September,  1807,  the  plaintiffs 
offered  to  deliver  the  residue,  which  the  defendant  refused  to 
accept.  The  third  count  was  similar  to  the  second,  except  that 
it  stated  that  the  defendant  requested  the  plaintiffs  to  postpone 
the  delivery  of  the  residue  of  the  bacon  for  a  reasonable  time. 

At  the  trial  before  Lord  EUenborough,  Gh.  J.  at  the  London 
sittings  after  last  Trinity  Term,  it  was  objected  on  the  part  of 
the  defendant  that  this  was  a  written  contract  for  the  sale  and 
purchase  of  goods,  and  could  not  be  varied  by  parol ;  but  if  the 
subsequent  parol  agreement  was  to  be  considered,  not  as  varying 
the  written  contract,  but  as  substituting  a  new  one  in  its  place ; 
then  it  was  void  by  the  Statute  of  Frauds,  there  being  neither 
a  part  acceptance  nor  a  part  payment  under  it.  But  his  Lord- 
ship was  of  opinion  that  this  was  a  dispensation  only  with  the 
performance  of  the  original  contract  in  respect  of  the  delivery  of 
the  bacon  at  the  stipulated  times ;  and  directed  the  jury  to  find 
[♦24]  a  verdict  for  plaintiff,  *with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit ;  a  verdict  was  accordingly  given  for  the  plaintiffs 
upon  the  second  and  third  counts;  and  Marryat  in  the  last 
Term  obtained  a  rule  nisi  for  entering  a  nonsuit. 

[The  rule  having  been  argued :] 

I  26  ]        Lord  Ellbnborough,  Ch.  J. : 

I  think  this  case  has  been  argued  very  much  on  a  misunder- 
standing of  the  Statute  of  Frauds,  and  the  question  has  been 
embarrassed  by  confounding  two  subjects  quite  distinct  in  their 
nature ;  namely,  the  provisions  of  that  statute,  and  the  rule  of 


VOL.  XIV.]         1813*    K.  B.    1  M.  &  S.  26—27.  887 

law  whereby  a  party  is  precluded  from  giving  parol  evidence  to  Cuff 
vary  a  written  contract.  The  principal  design  of  the  Statute  of  p^^. 
Frauds  was  that  parties  should  not  have  imposed  on  them  bur- 
densome contracts  which  they  never  made,  and  be  fixed  with 
goods  which  th^y  never  contemplated  to  purchase.  But  by  the 
express  provisions  of  that  statute  it  is  only  necessaiy,  in  order  to 
make  a  contract  for  the  sale  of  goods  binding  upon  the  parties, 
that  there  should  be  either  a  note  or  memorandum  of  the  bar- 
gain in  writuig ;  or  if  there  be  no  writing,  that  there  should  be 
a  part-payment  by  way  of  earnest,  or  a  part-acceptance  of  the 
goods.  In  the  present  case  there  exist  two  indicia  pointed  out 
by  the  statute,  viz.  a  contract  for  sale  in  writing,  and  a  part- 
performance,  BO  that  not  only  the  literal  intention  but  the  spirit 
also  of  the  statute  is  satisfied.  The  objection  then  does  not 
fonnd  itself  upon  a  non-compliance  with  the  provisions  of  that 
statute,  but  is  more  properly  this ;  that  an  agreement  once  made 
in  writing  cannot  be  varied  by  parol.  If  this  agreement  had 
been  varied  by  parol,  I  *should  have  thought,  on  the  authority  of  [  *27  ] 
Meares  v.  Ansellyi  that  there  would  have  been  strong  ground  for 
the  objection.  But  here  what  has  been  done  is  only  in  perform- 
ance of  the  original  contract.  It  is  admitted  that  there  was  an 
agreed  substitution  of  other  days  than  those  originally  specified 
for  its  performance:  still  the  contract  remains.  Suppose  a 
delivery  of  live  hogs  instead  of  the  bacon  had  been  substituted 
and  accepted,  might  not  that  have  been  given  in  evidence  as 
accord  and  satisfaction.  So  here  the  parties  have  chosen  to 
take  a  substituted  performance.  It  is  clear  that  neither  of  them 
is  the  outset  thought  it  necessary  to  stand  on  the  letter  of  the 
agreement ;  for  the  first  delivery  was  to  have  taken  place  on  the 
2(Hh  of  April,  and  was  not  made  until  the  21st,  and  yet  no 
objection  was  then  taken.  Afterwards  a  new  mode  of  delivery 
is  substituted  at  the  defendant's  express  request.  I  am  of 
opinion  therefore  that  neither  has  the  Statute  of  Frauds  been 
trenched  upon ;  nor  has  any  rule  of  law  respecting  parol  evi- 
dence not  being  admissible  to  vary  a  written  agreement  been 
violated  in  this  instance. 

Per  CuBiAM :  Rule  discharged. 

t  SWilfl.  275. 

0  0  2 
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1813.  THOMSON    V.    THE    EOTAL    EXCHANGE 

'^—^'  ASSUEANCE    COMPANY. 

[SO]  (1M.&S.30— 31.) 

An  assured  on  bottomry  cannot  recover  against  the  nnderwritcr 
unless  there  has  been  an  actual  total  loss  of  the  ship :  for  if  the  ship 
exits  in  specie,  in  the  hands  of  the  owners,  though  under  circumstances 
that  would  entitle  the  assured  on  the  ship  to  abandon,  it  will  prevent 
its  being  an  utter  loss  within  the  meaning  of  the  bottomry  bond.f 

Tms  was  an  action  on  a  policy  of  assurance  on  bottomry,  at 
and  from  St.  Christopher  to  London,  tried  before  Lord  Ellen- 
borough,  Ch.  J.  in  London,  at  the  sittings  after  last  Michaelmas 
Term :  when  it  appeared  that  the  ship  sailed  on  the  voyage 
insured ;  in  the  course  of  which  she  encountered  such  tempes- 
tuous weather  as  to  become  totally  disabled,  and  to  have  nar- 
rowly escaped  foundering  at  sea ;  but  falling  in  with  a  King's  ship 
was  taken  in  tow  by  her  and  brought  into  Falmouth.  A  sur- 
vey was  made  of  the  ship's  state  at  that  place,  and  of  the  expenses 
necessary  for  her  repair,  when  it  was  found  that  they  would 
amount  to  8,200Z. ;  and  that  after  their  completion  she  would  be 
worth  only  2,000Z. :  the  owners  therefore  determined  to  break  her 
up  and  sell  her  at  Falmouth ;  and  her  hull  was  accordingly  sold 
for  800Z.,  and  her  sails  and  stores  for  400Z. ;  her  value  at  the 
period  when  she  left  St.  Christopher  having  been  4,0002.  These 
circumstances  it  was  contended  amounted  to  an  utter  loss  within 
the  meaning  of  the  condition  of  the  bottomry  bond :  but  Lord 
Ellenborouoh,  Ch.  J.  being  of  a  different  opinion  directed  a 
nonsuit  to  be  entered. 

Gumey  now  moved  to  set  aside  the  nonsuit,  contending  that 
the  circumstances  proved  at  the  trial  should  have  been  left  to 
the  jury,  with  a  direction  to  find  a  total  loss :  it  appearing  from 
the  survey  made  of  the  ship  that  she  was  neither  capable  of  con- 
tinuing her  voyage,  nor  of  remaining  any  longer  in  existence  as 
[  ♦ai  ]  a  *ship,  without  incurring  expenses  which  would  greatly  exceed 
her  value ;  and  from  necessity  she  was  broken  up,  while  the 

t  A  more  recent  application  of  the      (1870)  L.  E.  6  Ex.  192,  39  L.  J.  Ex. 
same   principle   will   be   found   in      186,  22  L.  T.  371— B.  C. 
BroomfitUd  y.  Sovihem  Inntrance  Co. 
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voyage  was  yet  incomplete :  by  which  means  the  condition  upon 
^hich  the  sum  borrowed  was  made  payable  had  failed,  and 
therefore  the  insurer  was  liable. 

Lord  Ellbnbobough,  Gh.  J. : 

This  was  not  a  question,  whether  such  a  loss  had  happened  as 
in  the  case  of  an  insurance  on  the  ship,  might  have  entitled  the 
assured  to  abandon ;  but  whether  it  was  an  utter  loss  within  the 
true  intent  and  meaning  of  the  bottomry  bond.  The  distinc- 
tion between  an  insurance  upon  the  one  and  the  other  is  simple  : 
in  the  former  case  if  the  voyage  be  lost,  or  not  worth  pursuing, 
or  the  ship  be  reduced  to  such  a  state  that  she  cannot  proceed 
without  refitting,  the  expense  of  which  would  greatly  exceed  her 
value,  the  assured  may  abandon  and  claim  as  for  a  total  loss ; 
bat  in  the  latter  case  as  nothing  short  of  an  actual  total  loss 
^ill  discharge  the  borrower  of  money  upon  bottomry,  so  nothing 
less  will  render  the  insurer  liable.  Here  the  thing  continued  to 
exist  as  a  ship,  her  hull  and  bottom  remained,  though  perhaps 
in  such  a  state  as  might  make  it  prudent  for  the  owners  to  dis- 
pose of  her.  I  have  had  occasion  at  the  cockpit  to  state  this 
(listinction  as  established  law;  that  in  the  case  of  bottomry 
nothing  short  of  a  total  destruction  of  the  ship  will  constitute 
an  utter  loss ;  if  it  exists  in  specie,  in  the  hands  of  the  owner, 
it  will  prevent  an  utter  loss. 


Thohbon 

V, 

Thb  Botal 
Exchange 
Absubancs 
cohpaict. 


Per  Curiam  : 


Rule  refused. 


THE    KENG  v.   The    STAINFOETH    and    KEADBY 
CANAL    COMPANY. 

(1  M.  &  8.  32—34.) 

The  Court  will  not  grant  a  mandamus  to  compel  a  canal  company, 
pursuant  to  the  provisions  of  an  Act  of  Parliament,  to  proceed  to  an 
aasessment  of  the  yalue  of  land  taken  by  them  for  the  purposes  of  their 
canal  and  of  the  recompense  to  be  made  for  the  damages  thereby 
sustained ;  if  the  parties  interested  in  the  land  do  not  make  their  appli- 
cation to  the  Court  within  a  reasonable  time  after  the  land  was  taken  by 
the  company ;  especially  if  the  parties  have  another  remedy  by  ejectment. 

HoiMOTJ)  moved  for  a  rule  nisi  for  a  mandamus  to  the  de- 
fendantSi  directing  them  to  call  a  meeting  of  the  commissioners 


1813. 
Jan.  26. 

132] 
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[lt.B. 


and 

Keadbt 

Canal  Co. 


Thb  Kiko  appointed  by  an  Act  of  Parliament  of  the  33  Geo.  III.  c.  117,  f 
Stainfobth  ^0^  making  and  maintaining  a  navigable  canal  from  the  river 
Dunn  navigation  cut  to  communicate  with  the  river  Trent, 
&c.,  in  order  that  the  said  commissioners  should  issue  a  warrant 
to  the  sheriflf  of  the  county  of  York,  to  summon  a  Jury  pur- 
suant to  the  said  Act,  to  assess  the  sum  or  sums  of  money,  or 
annual  rent,  to  be  paid  for  the  purchase  of  certain  land  late  be- 
longing to  Lady  Irwin,  deceased,  and  now  to  the  Marquis  and 
Marchioness  of  Hertford,  in  right  of  the  Marchioness,  taken 
by  the  said  company  for  the  purposes  of  the  said  canal,  and 
the  recompense  to  be  made  for  the  damages  that  have  been 
sustained  thereby  by  the  said  Lady  Irwin  and  the  said  Marquia 
and  Marchioness. 

It  appeared  by  the  affidavits  on  which  the  rule  was  prayed^ 
that  in  the  year  1799  the  canal  company  took  the  land  in  ques- 
tion, amounting  to  about  seven  or  eight  acres,  of  which  Lady 
Irwin  was  then  tenant  for  life,  and  the  Marchioness  of  Hertford 
afterwards  became  so  at  her  decease,  and  converted  it  to  the 
purposes  of  their  navigation.  At  that  time  they  made  a  valua- 
tion of  the  land  without  giving  any  notice  of  it  to  Lady  Irwin  ; 
nor  did  they  make  any  tender  of  the  money  at  which  they  valued 
it  during  her  life,  but  in  1806  her  agent  attended  at  a  meeting 
of  the  company,  and  delivered  in  his  claim  at  the  rate  of  80/. 
per  acre  above  their  valuation.  In  1807  Lady  Irwin  died,  and 
in  April,  1810,  the  agent  of  the  Marquis  made  various  applica- 
tions to  the  company,  for  settling  the  price  due  for  the  said 
land ;  to  one  of  which,  in  July,  he  received  for  answer,  that  they 


[38] 


t  By  certain  proTifiions  of  the  aboye 
Act  commissionerB  are  appointed  lor 
settling  differences  between  the  canal 
company  and  the  proprietors  of  lands 
who  are  empowered  by  writing  to 
ascertain  either  by  an  annual  rent 
or  by  a  sum  in  gross  the  yalue  of  the 
purdiase  of  the  lands  set  out  for 
making  the  canal,  and  also  the  re- 
compense for  damages  sustained; 
and  if  the  parties  are  dissatisfied 
with  their  determination  to  issue  a 
warrant  to  the  sheriff  of  the  county 
where  the  glands  lie,  to  summon  a 


jury  to  assess  such  value  or  reoom- 
pense ;  and  it  is  provided  also  that^ 
upon  payment  or  tender  of  such  sunx 
as  the  commissioners  shaU  asoertain. 
or  the  jury  assess,  the  company  ma^ 
take  possession  of  the  lands;  an<l 
that  upon  further  recording  tk^ 
determination  of  the  commissioners- 
or  the  verdict  of  the  jury  at  tho 
sessions  the  land  shaU  vest  in  tho 
company,  and  that  until  such  sum  ia. 
paid  or  tendered  the  company  shall 
not  be  empowered  to  enter. 
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would  consider  the  claim  and  communicate  the  result ;  which    The  Kino 
they  did  shortly  afterwards  by  enclosing  an  order,  made  at   stainpobth 
a  general  meeting,  for    tendering  the  price   of   the  original     ke^bt 
valuation  and  interest  thereon,  and  if  it  was  refused,  the  com-    Canal  cjo. 
pany  declared  they  would  abide  the  legal  consequences.     This 
valuation  was  sworn  to  be  very  far  short  of  the  real  value  of  the 
land. 

Hclroyd  contended  that  in  order  to  proceed  to  a  due  valua- 
tion, according  to  the  Act,  it  was  necessary  to  have  a  meeting 
of  the  commissioners;  and  that  such  meeting  could  only  be 
compelled  by  means  of  a  mandamus,  which  was  therefore  the 
proper  remedy  in  this  case.  He  said,  that  it  was  true  the  com- 
pany by  taking  possession  of  the  land  before  a  due  assessment 
was  made,  and  the  sum  assessed  was  paid  or  tendered  by  them, 
which  by  the  Act  are  made  conditions  precedent  to  their  ^taking  [  *^^  ] 
possession,  had  made  themselves  trespassers,  and  therefore 
ejectment  would  lie  against  them ;  but  that  would  be  an  in- 
convenient remedy,  which  might  oust  the  public  of  land  that  is 
now  dedicated  to  their  use. 

LoBD  Ellsnbobouoh,  Gh.  J. : 

Why  was  not  this  application  made  earlier?  The  cause  of 
complaint  originated  as  far  back  as  the  year  1799 ;  and  there  is 
nothing  stated  to  the  Court  to  account  for  the  delay.  Since  that 
time,  no  doubt,  changes  have  taken  place  in  the  company's  pro- 
perty, and  many  of  the  shares  have  got  into  other  hands  who 
were  no  parties  [to  this  transaction.  I  therefore  think  that 
this  application  comes  too  late,  and  remember  a  case  not  very 
long  ago,  in  which  Lord  Sheffield  was  concerned,  where  the 
Court  refused  to  entertain  a  similar  motion  on  account  of  the 
length  of  time  that  had  been  suffered  to  elapse.  Here  there  is 
another  remedy  by  ejectment,  which,  if  pursued,  may  perhaps 
lead  to  some  compromise. 

Gbose,  J. : 

It  might  be  injurious  to  those  who  have  become  purchasers  of 
this  property  since  the  year  1799,  to  grant  this  rule. 
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thk  kiko    Lb  Blanc,  J. 


If  we  were  to  grant  the  rule  it  must  be  to  make  an  estimate 


Staiufobth 
and 

EsADBT     of  what  was  the  value  of  the  land  as  long  ago  as  1799. 
Canal  Go. 

Per  CuBiAM :  RuU  refused. 


1813. 
Jan,  26. 

[36] 


GLADSTONE  and  Another  v.  KING.t 

(1  M.  &  S.  35—39.) 

Where  the  plaintiSs  on  25th  Octoher,  1811,  effected  an  insurance  on 
ship  at  and  from,  her  port  of  loading  to  her  port  of  discharge,  and  it 
appeared  that  on  the  25th  of  July  preceding,  the  ship  whilst  in  her  port 
of  loading  was  driyen  on  a  rock  by  a  storm,  but  got  ofi  without  appearing 
to  haye  suffered  material  damage ;  and  the  captain  afterwards  wrote  a 
letter  to  the  plaintiffs  without  communicating  the  accident;  which  letter 
reached  them  on  the  5th  of  October ;  and  the  ship  afterwards  arriyed  at 
her  port  of  discharge,  where  the  captain  made  a  protest  detailing  the 
accident,  and  stating  that  the  planks  of  her  bottom  must  haye  been 
chafed,  and  her  bottom  otherwise  injured  by  striking  on  the  rock :  Held, 
1st,  That  the  plaintiffs  could  not  recoyer  as  for  an  ayerage  loss  arising 
from  the  accident ;  for  the  captain  was  bound  to  communicate  the  acci- 
dent, which  (so  far  as  relates  to  the  particular  damage  claimed)  was 
material ;  and  for  want  of  such  communication,  the  antecedent  damage 
was  an  implied  exception  out  of  the  policy:  and  2ndly,  That  the  omis- 
sion of  the  captain  to  communicate  the  accident  being  innocent,  and  the 
accident  not  being  shown  to  haye  been  material  to  the  general  risk,  the 
policy  was  not  whoUy  yoid,  and  the  plaintiffs  could  not  recoyer  back  the 
premium. 

This  was  an  action  on  a  policy  of  assurance  made  the  25th 
October,  1811,  on  the  ship  Richard,  lost  or  not  lost,  at  and  from 
the  vessel's  port  of  loading  in  Jamaica,  to  her  port  of  discharge 
in  the  United  Kingdom.  At  the  trial  before  Lord  Ellenborough, 
Gh.  J.  at  the  London  sittings  after  last  Term,  it  appeared  from 
the  admissions,  that  on  the  15th  of  July,  1811,  the  ship  arriyed 
in  Manchineal  harbour,  in  Jamaica,  for  the  purpose  of  taking 
in  her  cargo ;  of  which  circumstance  the  captain  apprized  the 
plaintiffs,  (her  owners,)  by  letter  of  that  date;    on  the  25th, 


t  On  the  former  point,  this  deci- 
sion is  cited  as  an  authority  in  the 
judgment  of  the  Queen's  Bench  in 
ProudfoGt  y.  MonUfiore  (1867)  L.  R. 
2  a  B.  511,  520,  36  L.  J.  Q.  B.  225, 
16  L.  T.  585,  and  on  the  latter,  its 
authority  is  endorsed  in  the  judg- 
ments in  StrihUy  y.  Imp,  Mar,  Ins, 
Co.  (1876)  1  Q.  B.  D.  507,  45  L.  J. 


Q.  B.  396,  34  L.  T.  281.  In  Bladc^ 
hum  y.  Vigon  (H.  L.  1887)  12  App, 
Gas.  531,  57  L.  J.  Q.  B,  114,  57  L.  T. 
730,  the  language  of  Lord  Ellbv- 
BOBOUGH  is  criticised  by  Lord  Haub- 
BUBY,  but  there  is  nothing  to  impugn 
the  authority  of  the  decision  on  either 
point. — ^R.  0. 
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whilst  the  ship  was  lying  in  the  harbour,  a  storm  came  on  which  GLADflroNB 
drove  her  from  her  moorings,  and  she  struck  upon  a  rock,  but  kiho. 
by  the  exertion  of  the  ship's  company  was  got  off  again  without 
appearing  to  have  suffered  any  material  damage.  On  the  5th  of 
August  the  captain  wrote  home  to  the  plaintiffs,  but  did  not 
make  any  mention  of  this  accident  in  his  letter,  which  reached 
the  plaintiffs  on  the  5th  of  October  following.  The  ship  having 
completed  her  loading,  proceeded  on  her  voyage,  and  arrived  at 
the  West  India  Docks  on  the  6th  of  January,  1812,  and  after- 
wards discharged  her  cargo  undamaged  :  and  on  the  day  of  her 
arrival  the  captain  made  a  protest,  in  which  he  detailed  the 
accident  that  happened  to  her  on  the  25th  of  July,  but  added, 
that  she  prosecuted  her  voyage  home  without  ^exhibiting  any  [  *86  ] 
bad  effects  from  the  accident ;  although  the  planks  of  her  bottom 
must  have  been  chafed,  and  her  bottom  otherwise  injured  by 
striking  on  the  said  rocks.  This  was  the  first  intimation  given 
to  the  plaintiffs  of  the  accident.  A  survey  was  afterwards  made, 
when  it  was  discovered  that  the  ship,  in  consequence  of  having 
run  aground,  had  sustained  damage  in  her  keel  and  other  parts 
to  the  amount  of  about  15  per  cent.,  which  damage  the  plaintiffs 
sought  by  this  action  to  recover. 

Upon  this  evidence  it  was  objected  that  the  captain  should 
have  informed  his  owners,  by  his  letter  to  them  of  the  5th  of 
August,  of  the  accident  which  had  happened  to  the  ship  on  the 
25th  of  July ;  which  if  he  had  done,  the  information  would  have 
reached  them  in  time  to  have  communicated  it  to  the  under- 
writers, to  whom  it  was  material  that  it  should  have  been  com- 
municated. Lord  Ellekborough,  Ch.  J.  was  of  opinion  that 
the  captain,  as  agent  for  the  owners,  was  bound  to  communicate 
to  them  what  he  knew  might  be  a  cause  of  damage  to  the  ship, 
and  that  his  omission  in  this  respect,  by  means  of  which  the 
owners  were  prevented  from  disclosing  the  accident  to  the  under- 
writers, operated  as  an  exception  of  that  particular  risk  out  of 
the  policy ;  and  he  therefore  directed  a  nonsuit. 

Scarlett  now  moved  to  set  aside  the  nonsuit,  upon  the  ground 
that  the  plaintiffs  were  entitled  to  recover  either  for  an  average 
loss,  or  for  a  return  of  premium ;  either  the  policy  attached 
notwithstanding  the  concealment,  and  then  they  ought  to  have 
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GLAseToiTE  recovered  upon  the  loss ;  or  the  conceahnent  was  material,  and  the 
KiHo.  policy  void,  and  then  they  were  entitled  to  a  return  of  preminni. 
[*S7]  *He  contended  that  the  policy  attached  notwithstanding  the 
concealment,  and  that  the  captain  was  not  bound  to  inform  his 
owners  of  every  accident  which  happened,  unless  it  was  of  such 
a  nature  as  to  cause  an  apparent  damage  or  a  probability  of 
damage  to  the  ship :  the  mere  possibility  that  she  may  have 
suffered  from  any  accident  is  not  enough  to  make  the  disclosure 
of  such  accident  necessary,  for  if  it  were,  the  captain  would  be 
bound  to  write  home  by  every  post  respecting  the  most  trivial 
occurrences.  Here  it  is  admitted  that  the  captain  was  not  aware 
of  any  injury  sustained ;  and  it  is  not  imputed  to  him  that  he 
kept  back  any  information  from  his  principals  in  order  to  make 
them  the  instruments  of  effecting  a  fraud  on  the  underwriters ; 
if  he  had  not  written  at  all  after  the  accident  it  does  not  follow 
that  the  insurance  would  have  been  void.  His  omitting  there- 
fore to  communicate  the  accident  when  he  did  write,  which  cannot 
amount  to  more  than  not  writing  at  all,  will  not  vitiate  the  policy. 
But  if  the  policy  attached,  it  is  a  new  principle  in  insurance-law 
that  it  may  do  so  for  some  purposes,  and  not  for  others ;  and 
that  the  want  of  a  disclosure  of  any  particular  circumstance, 
which  does  not  amount  to  such  a  concealment  as  will  vitiate  the 
policy,  may  yet  amount  to  an  exception  of  the  risk  arising  out 
of  that  particular  circumstance. 

LoBD  Ellbnbobough,  Gh.  J. : 

With  respect  to  the  question,  whether  the  captain  was  bound 
to  transmit  to  his  owners  intelligence  of  the  accident  which 
happened  to  the  ship  on  the  25th  of  July,  I  think  that  if  it  were 
but  a  dubious  cause  of  damage,  he  ought  to  have  communicated  it ; 
[  *38  ]  but  looking  at  the  circumstances  as  disclosed  ^afterwards  by  the 
captain's  protest,  must  we  not  say  that  they  amount  to  something 
more  than  a  dubious  cause,  and  that  there  is  pregnant  evidence 
that  the  captain  suspected  the  ship  must  have  sustained  some 
damage,  though  he  might  not  know  what  the  particular  damage 
was  ?  If  then  the  captain  might  be  permitted  to  wink  at  these 
circumstances  without  hazard  to  the  owners,  the  latter  would  in 
all  such  cases  instruct  their  captain  to  remain  silent ;  by  which 
means  the  underwriter  at  the  time  of  subscribing  the  policy* 
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would  incur  a  certainty  of  being  liable  for  an  antecedent  average  Gladstone 
loss.  To  prevent  such  a  consequence,  and  considering  that  what  kusq. 
is  known  to  the  agent  is  impliedly  known  to  the  principal,  and 
that  the  captain  knew  and  might  have  actually  communicated 
to  the  plaintiffs  the  cause  of  damage,  so  as  to  have  apprized 
them  of  it  before  the  time  of  effecting  the  policy,  I  think  that  no 
mischief  will  ensue  from  holding  in  this  case  that  the  antecedent 
damage  was  an  implied  exception  out  of  the  policy.  If  the 
principle  be  new  it  is  consistent  with  justice  and  convenience ; 
and  there  being  no  fraud  imputed  to  the  captain  in  the  conceal- 
ment, will  not  alter  the  case  as  we  had  occasion  to  determine 
yesterday,  t  I  do  not  remember  that  the  point  respecting  the 
return  of  premium  was  made  at  the  trial;  but  if  it  was,  the 
answer  to  it  must  have  been  that  this  is  not  the  case  of  a  void 
insurance,  but  only  of  an  exception  out  of  the  policy. 

Lb  Blanc,  J. : 

The  antecedent  damage  which  the  captain  was  bound  to  com- 
municate to  his  owners,  and    ^neglected  so  to  do,  may  be       [  *39  ] 
considered  as  an  implied  exception  out  of  the  policy ;  and  the 
opinion  which  my  Lord  held  at  the  trial  must  have  precluded 
the  plaintiffs  from  demanding  the  premium. 

The  other  Judges  concurred. 

Per  CuBiAH  :  Rtde  refused. 


THE  KING  V.   BEIDGE.  isis. 


(1  M.  &  S.  7a-77.) 


Jan.  27. 


Upon  the  nomination  of  two  aldermen  of  a  borough,  in  order  that  one  [  76  ] 

oi  them  might  be  afterwards  elected  mayor  pursuant  to  charter :  Held, 
that  Yotee  which  were  given  before  notice  of  the  ineligibility  of  one  of 
the  candidates,  on  account  of  his  not  haying  received  the  sacrament 
within  one  year  (according  to  the  then  existing  statutory  requirement), 
were  not  thrown  away  so  as  to  authorize  the  returning  officer  to  return 
another  candidate  who  was  in  a  minority.;): 

Upon  a  rule  for  an  information  in  nature  of  a  quo  warranto 

against  the  defendant  for  exercising  the  office  of  mayor  of  the 

+  Bridges  t.  Hunter,  p.  380,  ante.        1813,   2  Dow,  124)  p.  129,   ante.^ 
X  See  Lord  Eldok's  opinion  as  to      B.  G. 
this  point  in  Hawkim  y.  Hex  (H.  L. 
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Tub  Kino  borough  of  Colchester,  it  appeared  that  by  the  charter  granted 
Bbidok.  to  that  borough  in  the  third  year  of  his  present  Majesty,  it  is 
directed  that  yearly  on  the  Monday  next  after  the -feast  of  the 
decollation  of  St.  John  the  Baptist,  the  free  burgesses  of  the 
borough  or  the  major  part  of  them  shall  nominate  two  of  the 
aldermen  of  the  borough ;  and  the  mayor  of  the  borough  and 
the  residue  of  the  aldermen  or  the  major  part  of  them,  after 
such  nomination,  shall  elect  one  of  the  same  aldermen  so 
nominated  to  be  mayor. 

On  the  31st  of  August,  1812,  (the  day  appointed  by  the 
charter,)  a  meeting  of  the  free  burgesses  was  held,  at  which  two 
persons  of  the  names  of  Smith  and  Sparling  together  with  the 
defendant,  being  all  three  aldermen  of  the  borough,  were  put  in 
nomination  by  the  free  burgesses.  The  mayor  having  called  for 
a  shew  of  hands,  declared  the  majority  to  be  in  favour  of  Smith 
and  Sparling,  whereupon  a  poll  was  demanded  on  the  behalf  of 
the  defendant,  and  proceeded  in.  During  the  progress  of  the 
poll,  and  when  the  total  number  of  free  burgesses  who  had  voted 
were  as  follows,  viz.  for  Smith  99,  for  Sparling  91,  and  for  the 
defendant  11,  the  defendant  enquired  of  Sparling  if  he  had  taken 
the  sacrament  within  a  year  ;  to  which  Sparling  answered  that 
he  had  not ;  whereupon  the  defendant  gave  notice  to  the  free 
burgesses  that  Sparling  was  ineligible.  A  fresh  nomination  did 
not  take  place,  but  the  remainder  of  the  free  burgesses  were  allowed 
[  ♦77  ]  to  poll,  at  the  close  of  which  the  total  numbers  *were  for  Smith 
133,  for  Sparling  123,  and  for  the  defendant  22  :  but  the  mayor, 
considering  Sparling  as  ineligible  on  the  ground  above  stated, 
returned  Smith  and  the  defendant  to  the  residue  of  the  aldermen, 
who  afterwards  elected  the  defendant  to  the  office  of  mayor. 

Marryat  was  to  have  shewn  cause  against  the  rule ;  but 
declined  arguing  the  point,  finding  that  the  Court  were  against 
him :  the  Court  being  clearly  of  opinion  that  as  notice  of  the 
ineligibility  of  Sparling  had  not  been  given  until  after  91  persons 
had  voted  for  him,  the  mayor  was  not  at  liberty  to  treat  those 
votes  as  thrown  away ;  and  to  return  the  defendant,  who  was  in 
a  minority.    Whereupon  the 

Rule  was  made  absolute. 

Scarlett  was  to  have  supported  the  rule. 
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BAENES  V.  MAWSON.  i8i3. 

(1  M.  &  a  77-87.)  •^^^L^^- 

Upon  a  question  whether  the  lord  of  a  manor  was  entitled  to  the  coals  [  77  ] 
under  a  freehold  tenement  within  the  manor,  it  is  competent  to  him  to 
shew  by  parol  evidence  that  there  was  a  known  distinction  within  the 
manor  between  old  and  new  land,  and  that  in  fact  the  plaintiff's  lands 
lay  within  the  boundary  of  the  new  land ;  and  also  to  shew  by  evidence 
of  general  reputation,  as  well  as  acts  of  taking  coal  under  the  lands  of 
other  freeholders  within  the  same  boimdary,  that  the  right  to  the  coals 
under  the  plaintiff's  lands  was  in  the  lord. 

Trover  for  coals,  tried  before  Wood,  B.  at  the  last  assizes  at 
York.  The  plaintiff  claimed  the  coals  as  having  been  raised 
from  under  his  freehold  tenement  called  Whichwell  Slacks,  in 
the  manor  of  Shelf,  to  which  he  derived  title  through  a  series 
of  conveyances  in  fee  simple  from  the  year  1655 ;  the  first  of 
which  conveyances  *dated  in  that  year  contained  a  covenant  for  [  ♦78  ] 
quiet  enjoyment,  with  an  exception  of  "  the  yearly  sum  of  12d. 
lord's  rent ;  and  also  the  yearly  sum  of  8d.  tithe-money  due 
forth  of  the  premises  to  the  lawful  owners  or  receivers  thereof, 
and  of  services  due  to  the  chief  lord  or  lords."  The  defendant 
claimed  under  the  Saville  family,  lords  of  the  manor  of  Shelf, 
who,  as  he  contended,  were  entitled  to  all  the  coals  within  a 
certain  district  of  the  manor  called  the  new  land,  which  was 
described  as  land  formerly  taken  in  and  inclosed  from  the 
commons  and  wastes  of  the  said  manor,  and  was  contra- 
distinguished from  another  district  within  the  manor  called  the 
old  land,  within  which  latter  the  defendant  admitted  that  the 
freeholders  and  not  the  lord  were  entitled  to  the  coals  under  their 
own  freehold  land  respectively.  The  evidence  in  support  of  the 
defendant's  claim  was  principally  of  two  descriptions  ;  Ist,  That 
which  went  to  shew  that  Whichwell  Slacks  was  comprehended 
within  the  new  land  ;  as  to  which  the  chief  evidence  was  that  it 
lay  within  the  known  boundary  line,  and  was  surrounded  by 
other  farms  that  were  within  the  new  land,  and  was  always  so 
called  by  persons  who  knew  the  boundaries  of  the  old  and  new 
land.  2ndly,  That  which  related  to  acts  of  ownership  exercised 
by  the  lords  of  the  manor  of  Shelf,  and  their  lessees  over  the 
coals  lying  within  the  new  land ;  and  there  was  also  evidence 
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Babhbs  received  (after  objection  taken  by  the  plaintiff,  and  overrnled)  as 
Mawson.  to  the  reputation  within  the  manor  that  the  right  to  the  coals 
within  all  the  new  land  belonged  to  the  lord,  but  not  to  the  coal 
under  the  old  land.  Under  this  second  description  of  evidence 
several  leases  from  the  Saville  family,  between  the  years  1692 
and  1736,  were  produced,  which  demised  for  terms  of  years  to 
[  *79  ]  several  persons  of  the  name  of  ^Woodhead  all  the  mines  and  veins 
of  coals  of  Sir  G.  Saville,  the  lessor,  then  open  or  which  might  be 
found  in  all  those  commons  or  waste  grounds  of  the  said  Sir  6. 
called  Shelf  common,  or  in  any  other  grounds  of  him  the  said 
Sir  6.  in  the  township  of  Shelf,  with  liberty  to  dig  and  get  the 
same ;  and  in  1806  there  was  a  demise  from  B.  L.  Saville,  lord 
of  the  manor  of  Shelf,  to  Aydon  and  Elwell  of  all  the  veins  and 
seams  of  coal  then  open  or  thereafter  to  be  opened,  and  also  of 
all  mines  of  metal,  stone,  and  slate,  as  well  in  and  under  the 
commons  or  waste  ground  which  lie  open,  as  under  the  new  land, 
theretofore  parcel  of  and  inclosed  from  the  same.  It  also  appeared 
by  the  court-rolls  of  the  manor  of  Shelf  from  the  time  of  Jac.  I. 
to  1787,  that  there  were  various  entries  of  payments  made  and 
conveyances  noted,  viz. : 

13  Jac.  I.  Manor  of  Shelf,  court  baron  of  Sir  6.  Saville. 
Deb.  Brooksbank,  pro  uno  tenemento  called  Whitfield  Slack. 

22nd  October,  1763.  Manor  of  Shelf,  court  baron.  Find 
Daniel  Mortimer,  who  held  Lower  Whichfield  Slack,  has  con- 
veyed it  to  John  Field. 

4th  October,  1774.  Manor  of  Shelf,  court  baron  of  Sir  G. 
Saville.  Daniel  Mortimer  on  the  jury.  Among  the  tenants, 
Daniel  Mortimer,  Is.  Lower  Whichfield  Slack,  or  Soper-lane 
End. 

2nd  May,  1787.  Court  baron  of  John  Hewitt,  devisee  of 
Sir  G.  Saville.  Under  the  tenants*  names,  James  Mortimer, 
Is.  Soper-lane  End. 

It  was  proved  by  several  witnesses  that  the  Woodheads  and 
their  servants,  for  a  series  of  years  as  far  back  nearly  as  the 
time  of  living  memory,  had  been  in  the  habit  of  driving  for  coals 
indiscriminately  within  the  new  land,  without  regarding  to  whom 
r  ♦80  J  the  several  tenements  under  *which  they  worked  belonged,  and 
that  Aydon  and  Elwell  succeeded  them,  and  that  nobody  but 
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ihe  lord's  lessees  had  in  fact  got  coals  in  the  new  land :  bat  no  Babkss 
coal  had  been  got  under  the  identical  land  of  the  plaintiff,  nor  mawbok. 
had  it  been  worked  before  1810.  A  witness  also  proved  that  in 
April,  1789,  when  the  plaintiff's  tenement  (Which well  Slacks), 
which  then  belonged  to  one  James  Mortimer,  was  sold  by  him 
to  one  Thomas  Horst,  he  (the  witness)  had  valued  the  land  for 
Hurst  at  140Z.  which  was  the  value  of  the  surface  only,  without 
comprising  the  minerals  (coal  and  stone),  which  would  have 
been  worth  200Z.  more. 

Wood,  6.  told  the  jury,  that  at  some  remote  period,  the  lord 
of  the  manor  of  Shelf  might,  by  some  deed  now  lost,  or  destroyed 
by  time  and  accident,  have  granted  the  wastes  of  the  manor  to 
the  then  freeholders  and  their  heirs,  to  inclose  to  their  own  use, 
reserving  to  the  lord  and  his  heirs  the  coals  and  minerals  within 
those  wastes ;  that  although  the  deed  was  lost  or  destroyed,  yet 
the  right  of  the  lord  would  remain  if  it  could  be  made  out  by 
evidence  of  long,  uniform,  and  uninterrupted  exercise  of  the 
right  of  gettiug  those  coals  and  minerals,  and  the  reputation 
and  tradition  of  old  persons  who  were  dead ;  that  it  was  natural 
that  the  ancient  freeholds  existing  before  the  inclosure  should 
be  called  old  land,  and  the  wastes  when  inclosed  should  take  the 
name  of  new  land.  He  therefore  left  it  to  them  to  consider, 
Ist,  whether,  from  the  evidence  of  the  exercise  of  the  right,  and 
the  reputation,  the  lord  had  the  general  right  to  the  coals  under 
and  throughout  the  new  land :  if  he  had,  2ndly,  whether  the 
plaintiff's  tenement,  entirely  surrounded  by  the  new  land,  was  or 
was  not  part  of  the  new  land.  If  they  found  the  general  right 
with  the  lord,  and  that  the  ^plaintiff's  tenement  was  new  land,  [  *^i  ] 
their  verdict  would  be  for  the  defendant;  but  if  they  found 
either  against  the  general  right,  or  allowing  that,  if  they  thought 
the  plaintiff's  tenement  not  new  land,  their  verdict  would  be  for 
the  plaintiff.  The  jury  found  generally  for  the  plaintiff,  with 
332.  damages,  without  specifying  the  particular  ground  of  their 
verdict.  This  case  came  on  upon  a  rule  nisi  obtained  by 
Clayton^  Serjt.  in  the  last  Term  for  a  new  trial,  on  the  ground 
of  ite  being  a  verdict  against  the  weight  of  evidence,  and  against 
the  opinion  of  the  learned  Judge  at  the  trial,  which  latter 
ground  the  learned  Judge  now  confirmed,  by  stating  in  his 
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Babnes     report  that  he  rather  thought  the  weight  of  evidence  against  the 
Mawson.     plaintiff  on  both  points. 

Park,  Topping,  and  LitUedale  shewed  cause  against  the 
rule,  and  first  adverted  shortly  to  the  evidence  of  reputation, 
which  they  contended  was  not  admissible  in  matters  of  private 
right,  or  to  prove  particular  facts  ;  such  as  were  the  questions  in 
this  case  as  to  the  right  to  the  coals  within  the  new  land,  and 
as  to  this  particular  estate  having  been  always  called  new  land. 

(But  Lord  Ellenbobough,  Ch.  J.  said  that  the  reputation  as 
to  whom  the  right  to  the  coals  belonged  was  not  to  be  considered 
as  reputation  standing  by  itself,  but  was  accompanied  with  an 
uniform  usage  and  exercise  of  that  right ;  for  the  fact  of  getting 
coal  by  the  lord  in  the  new  land,  did  not  rest  on  vague  or  loose 
evidence,  but  it  was  general,  clear  and  abundant:  as  to  the 
reputation  that  the  estate  was  always  termed  new  land,  the 
evidence  was  admissible,  in  the  same  way  as  concerning  the 
boundaries  of  a  manor,  t  to  shew  what  was  the  boundary  of  the 
[  ♦82  ]  new  land  *within  the  ambit  of  which  this  particular  estate  was 
included  ;  and  upon  this  part  of  the  case  there  was  no  farther 
discussion.) 

They  then  proceeded  to  the  principal  question,  whether  the 
evidence  was  sufficient  to  prove  that  the  lord  had  the  general 
ri^^ht  to  the  coals  under  the  new  land ;  as  to  which  they  said 
that  this  was  the  first  instance  in  which  it  had  ever  been  con- 
tended, that  after  a  clear  title  to  a  freehold  of  inheritance  in 
land  has  been  proved  in  the  plaintiff  through  a  long  series  of 
conveyances,  unfettered  by  any  exception,  it  is  open  to  the 
defendant  not  to  controvert  that  title,  but  to  set  up  a  presumptive 
exception  to  it  by  means  of  evidence  of  general  usage  and  repu- 
tation only.  It  is  a  general  rule  of  law  that  he  who  is  the  owner 
of  the  soil  is  entitled  to  all  the  profits  arising  from  it,  which 
include  as  well  mines  as  every  other  parcel  of  the  land  ;  J  and 
though  it  may  be  admitted  that  when  a  freehold  is  granted, 

t  NicholU  V.  ParJcer,  12  R.  R.  542  (14  East,  331,  «.). 
X  Co.  Lit.  4,  b. 
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exceptions  and  reservations  may  be  made  in  that  grant,  so  as  to      babnes 

limit  the  operation  of  the  general  rule  of  law,  yet  that  neces-     mawson. 

sarily  implies  that  such  exceptions  and  reservations  mast  be 

made  at  the  time  of  the  grant ;  nothing  less,  therefore,  than  the 

existence  of  some  deed  containing  the  exception  insisted  apon, 

or  probable  evidence  that  it  once  did  exist,  though  it  is  now  lost, 

can  be  sufficient  to  establish  a  right  derogatory  to  that  freehold 

title  which  is  derived  to  the  plaintiff  by  grant.     No  deed  of  that 

sort  was  attempted  to  be  proved,  nor  any  evidence  offered  to 

shew  that  it  ever  had  existence ;  and  if  it  had,  it  would  be  most 

extraordinary  that  no  traces  of  it  should  remain  with  the  Saville 

family  :   the  first  mention  of  any  express  claim  on  their  part  to 

the  coals  within  the  new  land  is  *in  the  lease  of  1806  to  Aydon       [  *83  J 

and  Elwell;   and  even  admitting  that  such  a  claim  may  be 

inferred  from  the  general  terms  of  demise  used  in  the  prior 

leases  to  the  Woodheads,  still  those  leases  go  no  farther  back 

than  1692,  whereas  the  plaintiff's  title  to  the  freehold  is  deduced 

from  conveyances  of  a  much  earlier  date,  and  which  are  evidence 

of  an  immemorial  conveyance  of  the  land  as  freehold,  without 

any  exception  or  reservation  whatsoever.    To  encounter  such  a 

title,  therefore,  something  more  than  presumption  arising  from 

the  mere  evidence  of  usage  and  reputation  ought  to  be  required, 

especially  where  that  presumption  might  have  been  fortified  by 

some  proof  of  the  deed,  if  any  such  ever  existed.     As  to  the 

evidence  respecting  the  sale  of  the  land  in  question  by  Mortimer 

to  Hurst  at  a  valuation  which  did  not  include  the  minerals,  all 

inference  arising  from  that  circumstance  to  the  prejudice  of  the 

plaintiff's  title  is  rebutted  by  the  words  of  the  conveyance  itself 

to  Hurst,  which  expressly  grant  to  him  ''  all  mines." 

(Lord  EiiiiENBOROTJGH,  Ch.  J.  observed  that  the  word  *'  coals  " 
was  not  in  the  deed.) 

Upon  the  other  point,  viz.  whether  the  plaintiff's  tenement  was 
within  the  new  land,  it  was  contended  that  the  reservation  of  Is. 
lord's  rent  in  the  deed  of  1655,  as  well  as  that  of  8d.  tithe- 
money,  which  though  not  perhaps  a  modus,  was  evidence  of  a 
constant  uniform  tithe-payment,  concurred  to  shew  it  old  land ; 

B.B. — ^VOL.ZIV.  D  D 
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BAJtHss  which  was  confirmed  by  this  circumstance,  that  althoagh  the 
Mawboh.  lord's  tenants  had  searched  for  coal  indiscriminately  within  the 
new  land)  they  had  not  in  any  one  instance  exercised  this  right 
under  the  plaintiff's  tenement.  At  all  events  it  cannot  be  said 
that  there  was  not  evidence  for  the  plaintiff,  upon  which  the 
jury  might  deliberate  and  decide  as  they  have  done. 

[  8*  ]  Clayton^  Serjt.  and  Holroyd,  contra^  were  stopped  by  the 

Court. 

Lord  Ellenborough,  Ch.  J. : 

The  only  evidence  on  the  part  of  the  plaintiff  to  resist  the 
strong  body  of  proof  adduced  by  the  defendant  in  support  of  the 
lord's  right  to  the  coal  within  the  new  land,  was  the  presumption 
of  law  arising  from  his  being  the  freehold  tenant  of  the  lands 
under  which  the  lord's  right  was  said  to  extend.  But  it  is  of 
universal  experience  that  one  person  may  have  in  him  a  freehold 
title  to  land,  whilst  another  has  an  exclusive  right  to  the  mines 
under  it,  and  this  is  by  no  means  an  uncommon  case  in  the 
northern  counties.  The  only  material  observation  on  the 
defendant's  case  is,  that  there  do  not  app^r  to  be  any  documents 
to  shew  how  or  when  the  right  or  reservation  now  claimed  by  the 
lord  commenced  ;  but  that  such  right  or  reservation  as  to  the 
new  land  did  exist,  stands  not  only  on  evidence  of  one  or  two 
instances  of  its  exercise,  but  all  the  evidence  proves  that  there 
has  been  an  uniform  exercise  and  enjoyment  of  it  as  far  back  as 
living  memory  will  reach,  first  in  the  Woodheads,  and  after- 
wards in  succession  by  Aydon  and  Elwell,  who  were  the  lessees 
under  the  lord ;  and  there  is  not  a  scintilla  of  proof  on  the  other 
side  that  it  was  ever  interrupted.  That  to  which  the  evidence 
of  reputation  was  applied  was  that  to  which  it  always  is  ap- 
plied in  such  cases,  namely,  as  to  the  limits  of  the  new  land, 
and  the  general  right  of  the  lord  over  it.  Indeed  the  general 
right  of  the  lord  over  the  new  land  has  not  been  questioned ;  it 
has  only  been  contended  that  there  is  no  proof  of  any  exercise  of 
it  within  the  particular  land  in  question :  but  it  may  be  observed 
that  this  is  not  a  right,  like  some  others,  of  a  nature  which 
r  *^^  1       makes  it  likely  to  be  exercised  *on  the  same  spot  at  repeated 
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intervals  of  time,  but  when  once  acted  upon  is  more  likely  to  be      Barnes 
confined  to  the  same  spot  until  the  subject  matter  is  exhausted ;     mawson. 
it  cannot  therefore  be  expected  that  it  should  be  proved  to  have 
been  exercised  in  every  place  to  which  it  may  extend,  for  that 
would  be  proving  a  right  to  a  thing  which  had  ceased  to  be  of 
anj  value.     If  it  had  been  before  exercised  on  the  lands  in 
dispute,  there  could  have  been  no  question :   but  the  evidence  of 
the  general  indiscriminate  exercise  of  it  over  the  new  land  does 
apply  by  shewing  that  every  part  of  the  new  land  lies  within  the 
general  ambit  of  the  lord's  right.    The  same  objection  might  as 
well  be  made  in  the  case  of  an  encroachment  on  a  waste.     It 
might  not  be  proved  that  any  acts  of  ownership  had  been  exer- 
cised by  the  lord  upon  the  very  spot,  but  shewing  acts  of  owner- 
ship upon  other  parts  within  the  general  ambit  of  the  waste  has 
always  been  deemed  sufficient.     There  is  therefore  nothing  in 
that  objection.     There  is  however  evidence  applicable  to  the 
particular  spot  in  the  circumstance  that  took  place  upon  the 
sale  from  Mortimer  to  Hurst,  which  strongly  marks  that  the 
tenant  at  that  time  considered  his  interest  not  to  go  beyond  the 
surface.     As  to  the  reservation  contained  in  the  deed  of  1655 
under  the  term  of  tithe-money,  if  it  could  be  considered  as  a 
modus  applicable    to  the    particular    tenement,    it  would    be 
undoubtedly  strong  evidence  for  the  plaintiff:  the  term  however 
is  ambiguous,  and  may  perhaps  be  more  properly  applied  to  a 
composition   real  portioned  out,  than  to  a  particular  modus. 
Without  therefore  anticipating  the  result  of  another  trial,   I 
think  it  is  fit  that  this  case  should  be  again  submitted  to  another 
jury,  who  may  appreciate  the  weight  of  it  more  justly  and  con- 
siderately.     The  evidence  quoad  the  enjoyment  is  all  one  way : 
on  the  other  hand,  the  presumption  *in  favour  of  the  plaintifiTs       [  *sg  ] 
title  is  strong  until  encountered  by  evidence,  but  it  seems  to  me 
that  it  has  been  encountered  in  the  strongest  manner.     The 
lord's  right  is  evidenced  by  shewing  that  the  same  right  was 
exercised  by  him  over  other  lands  similarly  circumstanced. 

GaosB,  J.  agreed. 

Lb  Blanc,  J. : 
The  Court  in  determining  that  there  should  be  a  new  trial  in 

D  D  2 
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Basnes  this  case  do  not  mean  to  withdraw  the  decision  of  the  question 
Hawbok.  fro'^  *^®  i^^y>  '^^*  ^^^y  *^  submit  it  to  the  consideration  of 
another  jury.  There  is  no  rule  that  the  Court  will  not  grant  a 
new  trial  on  a  question  of  fact  where  there  has  been  evidence 
given  on  both  sides,  but  only  where  the  evidence  on  one  side 
does  not  preponderate.  But  where  the  Court  see  such  a  pre- 
ponderance against  the  verdict,  they  are  in  the  habit  of  sending 
the  case  back  to  another  jury. 

Batlby,  J. : 

There  is  no  contrariety  of  evidence  in  this  case :  the  right  to 
the  surface  was  clearly  in  the  plaintiff;  and  the  evidence  was 
extremely  strong  to  shew  that  the  coal  within  the  new  land 
belonged  to  the  lord.  Then  as  to  whether  the  plaintiff's  land 
was  subject  to  this  claim,  I  would  only  ask  the  former  possessor 
of  the  same  land  what  the  lord's  right  in  it  was :  and  I  find  that 
in  1789  he  sold  this  land,  and  was  contented  to  take  for  it  140L, 
when  the  man  who  valued  it  for  him  thought  it  worth  840/. 
including  the  coal;  which  would  have  been  foregoing  nearly 
three-fifths  of  its  actual  value,  provided  he  was  entitled  to  the 
minerals.  That  is  strong  evidence  therefore  to  shew  that  both 
the  seller  and  purchaser  considered  that  they  were  bargaining 
[  •a?  ]  only  for  the  surface.  *To  give  effect  to  the  observation  that  the 
conveyance  between  them  included  mines,  it  would  be  material 
to  shew,  if  it  could  be  shewn,  that  140/.  was  a  compensation  for 
the  minerals,  otherwise  to  be  sure  the  import  of  the  evidence  ia 
strong  the  other  way. 

Rtde  absoltUe  on  payment  oj  costs. 

Clayton,  Serjt.  and  Holroyd  prayed  that  it  might  be  without 
costs,  but  the  Court  said  that  it  was  not  reported  by  the  learned 
Judge  to  be  a  verdict  so  clearly  against  evidence,  as  to  induce 
*  them  to  depart  from  the  general  rule. 
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DOE,   ON  THE  Demise  of  BISH,   v.  KEELING.  isis 

(1  M.  &  S.  95—100.)  Jan^9. 

Where  a  lessee  of  a  house  and  garden  for  term  of  years  coyenanted  .  [  95  1 
^th  the  lessor  "  not  to  use  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises,  or  any  part  thereof,  any  trade  or 
business  whatsoever,  &c.  without  the  licence  of  the  lessor,  &c.*'  and 
afterwards,  without  the  Ucenoe  of  the  lessor,  assigned  the  lease  to  a 
schoolmaster,  who  carried  on  his  business  in  the  house  and  premises : 
held,  that  the  assignment  was  a  breach  of  this  ooyenant,  and  the  lessor 
was  entitled  to  re-enter  under  a  proviso  for  re-entry  for  non-performance 
of  covenants,  t 

This  was  an  ejectment  brought  for  a  messuage  and  garden,  on 
a  proviso  contained  in  a  lease,  for  re-entry  for  the  non-per- 
formance of  covenants.    Plea,  not  guilty. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  Surrey 
assizes,  1811,  the  jury,  under  the  direction  of  his  Lordship, 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

By  a  lease  dated  the  8th  of  June,  1809,  and  made  between 
Thomas  Bish  the  younger  (the  lessor  of  the  plaintiff)  *of  the  one  T  •^S  j 
part,  and  Lady  Georgina  Anne  Mac  Neill,  of  the  other  part, 
Thomas  Bish,  demised  to  Georgina  Anne  Mac  Neill,  her  executors, 
administrators  and  assigns,  the  messuage  and  premises  in  question 
for  the  term  of  14  years  from  the  25th  of  March  then  last  past 
at  the  yearly  rent  of  50Z.  The  house  is  situated  on  Richmond 
Oreen,  and  the  lease  contained,  amongst  others,  the  following 
covenant :  "  And  the  said  Georgina  Anne  Mac  Neill,  for  herself, 
her  executors,  administrators,  and  assigns,  doth  further  covenant, 
promise,  and  agree,  to  and  with  the  said  Thomas  Bish,  his 
executors,  administrators,  and  assigns,  that  she  the  said  Georgina 
Anne  Miac  Neill,  her  executors,  administrators,  and  assigns,  shall 
not  nor  will  during  the  said  term  hereby  granted  erect  or  build 
any  new  edifice  or  building,  edifices  or  buildings,  on  the  piece  or 
parcel  of  ground  and  premises  hereby  demised,  or  any  part 
thereof,  and  shall  not  nor  will  at  any  time  or  times  during  the 

t  8ecu4,  wbere  there  was  merely  a  tbe  above  case  is  applied  to  the  use 

covenant  against  permitting  a  **  nui-  of  the  house  as  a  home  for  working 

aance."      Harrison  v.    Good    (1871)  girls,  in  Bolls  v.  Miller  (C.  A.  1884) 

L.  B.   11  Bq.  338,  351,  40  L.  J.  Ch.  27  Ch.  D.  71,  75,  53  L.  J.  Ch.  682, 

294,  24  L.  T.  263.    The  principle  of  50  L.  T.  597.— E.  C. 
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Doe,  term  convert  the  same  premises,  or  any  part  thereof,  or  permit 
BisH,  or  suffer  the  same  to  be  converted  into  or  used  as  and  for  a  shop 
Kkeliwo.  ^^  shops,  or  to  have  any  mark  or  shew  of  trade  or  businesa 
thereon,  or  on  any  part  thereof,  nor  use  or  exercise,  or  permit  or 
suffer  to  be  used  or  exercised  in  or  upon  the  same  premises^ 
or  any  part  thereof,  any  trade  or  business  whatsoever,  or  permit 
or  suffer  any  sale  or  sales  by  public  auction  in  or  upon  the  said 
demised  premises,  or  any  part  thereof,  without  the  licence  or 
consent  of  the  said  Thomas  Bish,  his  executors,  administrators^ 
or  assigns,  for  these  purposes  respectively  first  had  and  obtained.'* 

On  or  about  the  24th  of  June,  1809,  Lady  Mac  Neill  assigned 
[  •ST  ]  her  interest  in  the  premises  to  the  defendant,  *who  in  pursuance 
of  such  assignment  entered  upon  and  took  possession  of  them. 

The  defendant  is  a  schoolmaster,  and  immediately  upon  taking 
possession  of  the  premises  opened  a  school  in  the  house,  and 
published  and  distributed  hand-bills  containing  the  particulars 
of  the  school,  the  nature  of  the  instruction  furnished,  and  the 
terms  upon  which  pupils  were  boarded  and  educated  by  the 
defendant.  No  licence  or  consent  was  granted  by  Thomas  Bish 
to  Lady  Mac  Neill  to  permit  or  suffer  the  defendant,  nor  to  the 
defendant,  to  open  the  school  in  the  house.  There  are  from  50 
to  60  boys  in  the  school,  but  no  board  or  sign  whatever  is  afiSbied 
to  the  house  or  premises,  nor  is  there  any  mark  or  show  of  trade 
or  business  on  the  premises,  or  any  part  thereof. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the 
keeping  and  carrying  on  the  said  school  by  the  defendant  upon 
the  premises  is  a  breach  of  the  covenant  or  not.  If  the  Court 
shall  be  of  opinion  that  the  keeping  and  carrying  on  the  said 
school  is  a  breach  of  the  covenant,  the  verdict  is  to  stand.  And 
if  the  Court  shall  be  of  opinion  that  it  is  not  a  breach  of  the 
covenant,  a  nonsuit  is  to  be  entered. 

[After  argument :  ] 

[  99  ]       Lord  Ellbnborotjoh,  Ch.  J. : 

I  own  I  have  no  doubt  that  this  is  a  business  within  the 
meaning  of  the  covenant,  and  one  which  is  likely  to  create  as 
much  annoyance  as  can  be  predicated  of  almost  any  business. 
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It  surely  cannot  be  contended,  that  the  noise  and  tomolt  which  Dob, 
sixty  boys  create,  are  not  a  considerable  annoyance,  as  well  to  bish,^ 
the  neighbourhood  as  to  the  house,  from  which  any  landlord  ^s^isq 
may  fairly  be  supposed  to  be  desirous  of  redeeming  his  premises ; 
and  the  exhibition  too  of  the  boys  may  be  said  somewhat  to 
resemble  a  shew  of  business,  within  the  terms  of  the  covenant. 
The  intention  of  the  covenant  was,  that  the  house  should  not  be 
converted  to  any  purposes  which  might  be  likely  to  annoy  the 
neighbourhood,  and  by  that  means  to  depreciate  its  value  at  any 
future  period,  when  another  tenant  might  be  required.  But  a 
business  of  this  kind  would  necessarily  produce  inconvenience  to 
the  neighbourhood,  both  by  the  disturbance  which  the  inmates 
of  the  house  would  create,  and  by  drawing  to  the  spot  a  large 
resort  of  persons,  *such  as  the  parents  and  friends  of  the  chil-  [  *ioo  ] 
dren ;  and  it  is  therefore  that  species  of  business  which  would 
have  most  prominently  offered  itself  as  fit  to  be  excluded.  It  is 
certain  that  the  words  of  the  covenant  in  some  places  relate  to 
that  species  of  trade  which  is  carried  on  by  means  of  sale  and 
an  open  exhibition  of  trade ;  but  can  we  say  that  the  word 
''business"  does  not  comprise  such  an  occupation  as  the  present? 
It  seems  to  me  that  we  cannot ;  and  as  to  the  intention,  if  the 
party  had  it  in  his  contemplation  either  to  secure  his  own 
privacy  or  that  of  the  neighbourhood,  there  can  be  no  doubt  that 
this  is  a  species  of  business  that  he  would  have  particularly 
excluded.  He  has  not  done  so  by  express  words ;  but  still  the 
words  are  sufficient,  and  the  intention  is  clear. 

Gbose,  J. : 

I  think  this  was  a  wise  provision  on  the  part  of  the  landlord ; 
there  is  not  any  business  more  likely  to  injure  a  house  than  that 
of  a  schoolmaster ;  and  it  was  proper,  by  way  of  securing  the 
neighbourhood  from  annoyance. 

Lb  Blanc,  J. : 

I  do  not  think  that  the  meaning  of  the  parties  can  be  fairly 
confined  to  trade,  because  they  have  used  in  addition  the  word 
*'  business ; "  which  must  be  intended  of  something  not  falling 
within  the  description  of  trade.    The  question  then  is,  whether 
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a  school,  to  which  the  public  at  large  are  invited  to  send  their 
children,  does  not  fall  within  the  words  of  the  covenant.  I 
think  it  does;  and  if  so,  there  is  no  doubt  it  falls  within  the 
mischief  intended  to  be  provided  against. 


Baylby,  3.  concurred. 


Judgment  for  the  plaintiff. 


1813. 

[124] 


DOE,     ON     THE    SEVERAL    DEMISES     OP     WILLIAM     AND 

THOMAS     JAMES,     otherwise    MOEGAN,     v. 
HALLETT. 

(1  M.  &  S.  124—139.) 

Deyise  to  the  ubo  of  A.,  only  suryiying  son  of  J.  S.,  for  Ufe,  and  to 
his  first  and  other  sons,  &g.  and  lor  default  of  suoh  issue  to  the  use  of 
the  first,  second,  and  of  all  and  eyerj  other  son  and  sons  of  J.  S.  layrfully 
to  be  begotten,  and  the  heirs  male  of  the  body  of  such  first  and  other 
sons,  with  proviso  that  the  said  A.  and  his  first  and  other  sons,  and  also 
the  first  and  other  sons  hereafter  to  be  bom  of  the  said  J.  S.  should 
reside  at  the  ftimily  house,  ftc. :  Held,  that  the  second  son  of  J.  8.,  bom 
before  the  date  of  the  will  should  take  upon  the  death  of  A.  without 
issue.f 

In  ejectment  brought  to  recover  possession  of  several  messu- 
ages and  lands  in  the  parishes  of  Eintbury  and  Hungerford,  in 
the  county  of  Berks,  tried  before  Wood,  B.  at  the  last  Lent 
assizes  for  that  county,  the  plaintiff  recovered  a  verdict  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

John  James  being  seised  in  fee  of  the  premises  in  question  by 
his  will  duly  made  and  published,  dated  the  8th  day  of  December, 
1768,  devised  all  his  manors,  messuages,  lands,  tenements,  and 
hereditaments,  and  real  estates  in  the  counties  of  Berks  and 
Wilts,  unto  Sir  John  Filmer,  Sir  Thomas  Head,  and  William 
Blackstone,  Esquire,  and  their  heirs,  to  the  use  of  his  wife  Alice 
James  for  and  during  the  term  of  her  natural  life,  and  from  and 
immediately  after  her  decease,  then  he  devised  as  follows,  *'  to 


t  QecoB  where  the  intention  could 
be  gathered  from  the  will  to  exclude 
the  son  in  question.  Locke  v.  Dunlop 
(0.  A.  1887)  39  Oh.  D.  387,  66  L.  J. 
Oh.  697,  67  L.  T-   167.     In  this 


case  Stibuko,  J.  (39  Oh.  D.  at  p. 
399)  refers  to  i>oe  v.  HoUdt  as  a 
leading  authority  on  the  point  of 
construction. — ^E.  0. 
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and  for  the  use  and  benefit  of  William  Head,  only  suryiving  son  Dos 
of  the  said  Sir  Thomas  Head,  until  such  time  as  he  shall  attain  hallett. 
his  age  of  24  years,  (with  power  to  the  trustees  to  let  the  pre- 
mises, receive  the  rents,  and  lay  out  the  surplus  for  his  benefit, 
over  and  above  what  should  be  deemed  sufficient  for  his  main- 
tenance ;)  and  after  he  shall  so  attain  his  age  of  24  years,  then 
to  the  use  of  him  the  said  William  Head,  for  and  during  the  term 
of  his  natural  life,  and  after  the  determination  of  that  estate,  to 
the  use  of  the  said  Sir  John  Filmer,  Sir  Thomas  Head,  and 
William  Blackstone,  and  their  heirs,  for  and  during  the  life  of 
the  said  William  *Head,  in  trust,  to  preserve  the  contingent  C*125] 
remainders  hereinafter  limited  from  being  defeated,  and  imme- 
diately after  the  decease  of  the  said  William  Head,  to  the  use 
of  the  first,  second,  third  and  of  all  and  every  the  other  son 
and  sons  of  the  body  of  the  said  William  Head,  lawfully  to  be 
begotten,  one  after  the  other,  according  to  their  priority  of  birth, 
and  the  heirs  male  of  the  body  of  such  first  and  other  sons 
respectively  issuing,  and  for  default  of  such  issue,  to  the  use  of 
the  first,  second,  and  of  all  and  every  other  son  and  sons  of  the 
said  Sir  Thomas  Head,  lawfully  to  be  begotten,  according  to 
priority  of  birth,  and  the  heirs  male  of  the  body  of  such  first  and 
other  sons  respectively  issuing,  and  for  default  of  such  issue,  to 
the  use  of  him  the  said  Sir  Thomas  Head,  for  and  during  the 
term  of  his  natural  life.  Then  followed  similar  limitations  to  the 
use  of  James  Morgan,  John  Head,  Bichard  Head,  James  Head, 
and  Charles  Head,  respectively  for  life,  remainder  to  the  use  of 
the  trustees  to  preserve  contingent  remainders,  remainder  to  the 
use  of  the  first  and  second  and  all  and  every  other  son  and  sons 
of  the  said  James  Morgan,  John,  Bichard,  James  and  Charles 
Head  respectively,  lawfully  to  be  begotten  in  the  same  terms  as 
limited  to  the  sons  of  William  Head,  and  in  default  of  such 
issue  to  the  use  of  his  (the  testator's)  own  right  heirs.  The  will 
then  proceeded  thus:  ''  Provided  always  and  for  preserving  the 
memory  of  my  family,  and  continuing  my  said  freehold  estates 
in  the  name  of  my  said  family,  I  do  hereby  declare  my  will  and 
intention  to  be  that  all  and  every  the  person  and  persons  who 
from  and  immediately  after  the  decease  of  my  said  wife  shall,  by 
virtue  of  the  limitations  hereinbefore  contained,  be  entitled  to 
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Doe  the  immediate  estate  of  freehold  in  my  said  manors,  lands,  tene- 
Hallktt.  cients,  and  hereditaments,  *shall  take  and  use  the  surname  of 
[  *126  ]  Janies  only,. and  take  and  bear  the  coat  armour  of  my  family 
only,  and  the  better  to  enable  him  and  them  so  to  do,  that  he 
and  they  shall  and  do  within  14  months  after  he  and  they  shall 
become  so  entitled,  petition  for  and  endeavour  to  procure  an  Act 
of  Parliament  for  that  purpose,  and  if  such  person  who  shall  be 
so  entitled  as  aforesaid,  shall  not  petition  for  and  endeavour  to 
procure  such  an  Act  as  aforesaid,  then  my  will  is  that  such 
person  so  refusing  or  neglecting  the  same  shall  take  no  benefit 
by  this  my  will,  but  that  in  such  case  my  said  manors,  lands, 
tenements,  and  hereditaments  shall  go  over  to  the  person  who 
by  virtue  of  the  limitations  hereinbefore  contained  shall  be 
entitled  to  the  next  immediate  remainder  in  the  said  premises, 
and  who  shall  take  and  use  the  name  and  arms  of  James  only, 
and  shall  and  will  within  14  months  from  the  time  he  or  they 
shall  become  so  entitled,  petition  for  and  endeavour  to  procure 
such  an  Act  as  aforesaid,  as  if  such  person  or  persons  who  shall 
refuse  or  neglect  to  petition  for  and  endeavour  to  procure  such 
Act  as  aforesaid  were  naturally  dead.  Provided  also,  that  the 
said  William  Head  and  his  first  and  other  sons,  and  also  the 
first  and  other  sons  hereafter  to  be  born  of  the  said  Sir  Thomas 
Head,  and  the  heirs  male  of  their  respective  bodies,  shall  from 
and  immediately  after  they  shall  respectively  become  entitled  to 
my  said  manors,  lands,  tenements,  and  hereditaments,  reside 
and  live  at  my  house  at  Denford  aforesaid,  and  in  case  he  or  they 
shall  not  reside  and  live  at  my  said  house,  then  my  will  is  that 
my  said  manors,  lands,  tenements,  and  hereditaments  shall  go 
over  to  the  next  person  in  remainder  by  virtue  of  the  limita- 
tions aforesaid,  who  will  and  shall  reside  and  live  at  my  house 
at  Denford." 
[  127  ]  The  testator  John  James  died  in  the  month  of  January,  1769, 

leaving  his  widow  Alice,  the  said  Sir  Thomas  Head,  the  said 
William  Head,  Walter  James  Head  another  son  of  Sir  Thomas 
Head,  and  the  said  James  Morgan,  him  surviving. 

William  Morgan,  the  father  of  the  said  James,  died  about  the 
latter  end  of  the  year  1762. 

Sir  Thomas  Head  had  had  two  other  sons,  both  of  whom  died 
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some  time  before  the  date  of  the  will,  and  at  the  date  of  the  will         Dob 
William  Head  was  the  eldest  sarviving  son  of  Sir  Thomas  Head,     hallett. 
and  Sir  Thomas  Head  had  no  son  born  after  the  date  of  the 
wiU. 

Upon  the  death  of  the  testator  his  widow  Alice  entered  upon 
and  enjoyed  the  estates  for  her  life,  and  apon  her  death,  which 
happened  in  July,  1769,  the  trustees  under  the  will  entered  and 
took  the  rents  and  profits  according  to  the  directions  of  the  will, 
for  the  use  of  and  until  the  death  of  William  Head,  the  son  of 
Sir  Thomas  Head. 

William  Head  took  the  surname  of  James  in  addition  to  his 
own  names,  and  died  a  bachelor  under  the  age  of  24  years  in 
February,  1777 ;  and  upon  his  death  Walter  James  Head  entered 
into  possession  of  the  estates,  and  took  the  surname  of  James  : 
he  is  still  living,  and  he  and  the  persons  claiming  under  him 
have  ever  since  been  in  possession. 

Walter  James  Head  was  born  in  the  month  of  February, 
1759,  and  was  personally  known  to  the  testator  before  the  date 
of  the  will. 

Sir  Thomas  Head  died  in  October,  1779.    The  said  James 
Morgan  died  on  the  15th  of  September,  1810,  leaving  William 
James  otherwise  William  Morgan,  one  of  the  lessors  of  the 
plaintiff,  his  eldest  son,  and  Thomas  *James  otherwise  Morgan,      [  *i28  ] 
the  other  lessor  of  the  plaintiff,  his  second  son. 

The  lessor  of  the  plaintiff,  William  James  otherwise  Morgan, 
was  in  America  at  the  time  of  his  father's  death,  and  had  been 
resident  there  for  some  years :  he  came  to  England  on  the  28th 
day  of  February  in  the  year  1811,  and  he  and  the  other  lessor  of 
the  plaintiff  within  14  months  after  the  death  of  their  father, 
assumed  and  have  borne  the  name  and  arms  of  James;  but 
without  obtaining  the  King's  licence. for  either  of  those  pri- 
vileges. 

On  the  18th  of  January,  1812,  the  lessor  of  the  plaintiff 
William  James  otherwise  Morgan  prlBsented  a  petition  to  the 
House  of  Lords,  for  leave  to  bring  in  a  biU  to  authorize  him  to 
take  and  bear  the  name  and  arms  of  James,  in  compliance  with 
the  proviso  contained  in  the  said  will,  and  did  obtain  leave  to 
bring  in  such  bill ;  and  such  bill  was  brought  into  the  House  on 
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Dos        the  22nd  day  of  the  said  month  of  January,  and  was  depending 
HAiLBTT.    ^  Parliament  at  the  time  of  the  trial  of  this  action. 

The  case  then  found  that  the  defendant  Hallett  was  in  pos- 
session, &c.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  plaintiff  is  entitled  to  recover.  If  he  is,  the  verdict 
is  to  stand :  if  not,  judgment  of  nonsuit  is  to  be  given :  but  at 
the  trial,  liberty  was  reserved  to  either  party  to  turn  this  case 
into  a  special  verdict. 

[After  argument :] 

[  134  ]       Lord  Ellbnborough,  Ch.  J. : 

It  would  be  a  matter  of  the  deepest  regret  if  in  consequence  of 
the  joint  effect  produced  by  the  blunder  of  the  testator  and  the 
neglect  of  his  attorney,  we  were  compelled  to  put  a  construction 
on  this  will  which  would  defeat  the  testator's  intention,  and  ex- 
clude those  whom  he  meant  to  make  the  objects  of  his  bounty. 
I  call  it  a  blunder  of  the  testator,  because  if  he  had  read  over  his 
will  with  attention  before  he  executed  it,  he  must  have  perceived 
that  he  had  misdescribed  William  Head  as  the  only  surviving 
son  of  Sir  Thomas  at  the  time  when  another  son  Walter  James, 
then  nine  years  old,  was  in  being,  and  as  is  stated  was  then  per- 
sonally known  to  him.  It  was  also  a  neglect  on  the  part  of  his 
attorney  in  not  making  inquiries,  after  such  a  lapse  of  time  as 
intervened  between  the  first  and  second  will,  whether  the  state 
of  his  family  had  undergone  any  alteration.  But  I  disclaim  all 
considerations  of  this  sort  in  the  present  instance,  and  am  will- 
[  *135  ]  ing  that  the  conjoint  omissions  *of  the  testator  and  his  attorney 
should  have  their  full  legal  effect.  The  will  must  stand  or  fall 
according  to  the  language  of  it,  but  I  think  that  language  will 
not  upon  a  fair  construction  of  it,  disappoint  the  intention  of  the 
testator.  The  first  mistake  is  in  the  description  of  William  Head 
as  the  only  surviving  son.  Now  he  was  not  the  only  son,  for  there 
was  another  living  of  the  age  of  nine  years.  But  how  does  that 
mistake  affect  or  control  the  subsequent  limitation  ?  The  limita- 
tion is  to  the  use  of  the  first,  second,  and  all  and  every  other  son 
and  sons,  &c.,  i.e.  who  at  the  death  of  W.  Head  would  become 
first  son.    Therefore  Walter  James  is  certainly  within  the  com- 
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prehension  of  the  words ;  there  is  only  a  misdescription  of  the        dob 
first  taker.    Then  come  the  words,  "  lawfully  to  be  begotten,"     hallett. 
which  would  give  rise  to  a  material  question  if  it  had  not  been 
settled  by  a  series  of  authorities,  and  impeached  by  none,  that 
"  to  be  begotten  "  mean  the  same  as  *'  begotten,"  embracing  all 
those  whom  the  parent  shall  have  begotten  during  his  life,  qtu)s 
procreaverit     It  was  so  considered  in  Hewet  v.  Ireland,\  and  it 
was  there  said  that  as  procreatis  takes  in  children  to  be  begot- 
ten, and  procreandis  includes  children  then  begotten,  so  the 
words  '^  which  shall  be  begotten,"  upon  which  the  question 
turned  in  that  case,  should  relate  to  the  death  of  the  parent,  and 
then  the  daughter  bom  before  the  settlement  should  be  included 
under  that  description.    The  same  sense  is  put  upon  the  words 
in  Go.  Lit.  20.     So  in  Cook  v.  Cook^l  upon  a  devise  to  the  issue 
of  J.  S.,  who  had  a  daughter,  and  afterwards  a  son,  it  was  held 
that  both  should  take,  and  the  Lord  Keeper  said  that  the  words 
begotten  and  to  be  begotten  are  the  same,  as  well  upon  the  con- 
struction of  wills  as  settlements,  and  take  in  all  the  issue  after 
begotten.     But  it  may  be  said  that  ^neither  in  Hewet  v.  Ireland  t       [  *i:)G  ] 
nor  in  Cook  v.  Cookl  are  the  words  "in  postemm  "  to  be  found, 
the  peculiar  force  of  which  was  supposed  in  8  Leon.  87,  to 
control  the  other  words.    But  what  was  the  case  in  8  Leon.  ? 
There  the  feoffor  made  a  feofiEment  to  the  use  of  his  younger  son 
in  tail,  and  after  to  the  use  of  the  heirs  of  his  body  in  posterum 
procreandis.    The  case  therefore  did  not  turn  entirely  upon  the 
effect  of  the  words  "  in  posterum,''  for  the  feoffor's  passing  by  the 
eldest  son  in  the  first  instance  was  a  very  important  circum- 
stance to  indicate  an  intention  to  exclude  that  son  altogether.    I 
therefore  think  that  what  was  said  by  Wbay,  J.  in  that  case  was 
right.    But  in  Hebblethwaite  v.  Cartwright,^  where  the  words 
were,  to  the  heirs  male  of  the  body  hereafter  to  be  begotten, 
which  are  the  same  as  in  posterum  procreandis  in  8  Leon.,  yet 
Lord  TAiiBOT  held  that  those  words  did  not  confine  the  limitation 
to  the  issue  born  after,  but  took  in  that  bom  before.    That 
decision  indeed  does  not  affect  to  overrule  the  case  from  Leon., 
nor  does  it  appear  by  the  report  that  that  case  was  cited  in 
argument,  and  brought  under  the  view  of  the  Court ;  still  it  is  to 
t  1  P.  WmB.  426.  X  2  Vcnu  545.  S  Cas.  temp.  Talb.  31. 
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Dob  be  considered  as  an  express  decision  of  that  very  eminent  Jadge 
Hallett.  upon  the  construction  of  these  words.  The  case  therefore  of 
Hebbleihwaite  v.  Cartwright  disposes  of  the  words  in  posterum. 
Here  the  words  "hereafter  to  be  bom"  occur  only  in  the 
proviso,  and  I  cannot  say  that  "  to  be  bom  "  are  to  be  taken  in  a 
different  sense  from  "  to  be  begotten  "  in  the  former  parts  of  the 
will,  but  the  same  construction  will  apply  to  all,  and  "  hereafter  " 
has  been  shewn  not  to  restrain  their  general  sense.  On  the 
authority,  therefore,  of  all  the  cases,  I  think  the  words  "  to  be 
begotten  "  will  include  then  bom  as  well  as  to  be  bom,  and  that 
Walter  James  is  comprehended  within  the  terms  of  this  will  as 
[  ^37  ]  having  ^become  the  first  son  of  Sir  Thomas  upon  the  death  of 
William  without  issue. 

Le  Blanc,  J. : 

The  Court  cannot  proceed  in  forming  their  judgment  on  this 
case  upon  any  reference  to  the  mistake  which  has  been  stated  as 
the  cause  of  this  omission  in  the  will,  nor  can  they  rely  on  the 
decree  of  Lord  Bathurst  when  this  will  is  stated  to  have  been 
made  a  subject  of  consideration.  The  question  must  be  decided 
simply  on  the  construction  of  this  will.  The  testator  sets  out 
with  stating  a  fact,  which  is  not  true  as  found  by  the  case,  viz. 
that  William  Head  was  the  only  surviving  son,  for  there  was  then 
another  son,  Walter  James,  and  the  testator  knew  that  circum- 
stance. Then  he  gives  to  William  an  estate  for  life,  and  after 
his  decease  to  his  first  and  other  sons  in  tail,  and  then  come  the 
words  on  which  the  doubt  arises,  with  remainder  "  to  the  use  of 
the  first,  second,  and  all  and  every  other  son  of  the  said  Sir  T. 
Head  lawfully  to  be  begotten."  It  is  said  that  Walter  James,  who 
was  the  second  son  in  existence  at  the  time  when  the  will  was 
made,  cannot  take  because  he  does  not  come  under  this  descrip- 
tion. But  let  us  see  how  the  case  would  have  stood  if  the 
testator  had  not  used  the  words  "to  be  begotten," , but  only 
"  lawfully  begotten."  In  that  case  Walter  James  would  not  have 
answered  the  description  of  first  son,  because  the  testator  had 
before  given  the  estate  to  William  as  the  eldest,  but  would  he 
not  have  taken  at  the  death  of  William  as  being  the  first  son 
then  begotten ?    Then  looking  to  the  words  "to  be  begotten," 
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what  differenoe  do  they  make  ?  The  cases  have  ahready  estab-  dob 
lifihed  that  those  words  will  embrace  children  both  then  bom  hallbtt. 
and  to  be  bom,  and  in  the  MS.  case  from  Chanc.  cited  by  Mr. 
Preston^  it  was  held  that  there  was  no  distinction  ^between  born  [  *138  ] 
and  to  be  born,  and  that  too,  in  a  case  of  purchase  and  not  of 
descent.!  No  doubt  circumstances  might  have  existed  to  shew 
that  the  testator  meant  to  exclude  begotten  children  by  this 
description,  but  there  are  no  such  circumstances  that  I  can  find. 
The  testator  limits  the  remainder  to  William  the  eldest  son,  and 
afterwards  to  the  first  and  other  sons  of  Sir  Thomas  to  be 
begotten  ;  and  if  those  words  comprehend  begotten,  they  will  let 
in  a  second  son  then  in  esse,  for  there  does  not  appear  any 
intention  to  exclude,  but  only  to  give  the  estate  to  William  the 
first  son  in  the  first  instance,  and  afterwards,  if  he  died  without 
issue,  to  the  son  next  in  succession.  But  it  is  said  the  words 
''  hereafter  to  be  bom,"  which  occur  in  the  last  of  the  two 
provisoes,  indicate  an  intention  to  exclude,  but  as  both  the 
provisoes  are  meant  to  refer  to  the  same  persons,  I  think  the 
words  in  the  last  must  be  taken  not  as  words  of  exclusion  but 
merely  of  description,  meaning  those  persons  who  according  to 
the  words  of  the  former  proviso  would,  by  virtue  of  the  limita- 
tions of  the  will,  be  entitled  after  the  death  of  the  wife  to  the 
next  immediate  estate.  There  is  therefore  nothing  to  manifest 
an  intention  on  the  part  of  the  testator  to  exclude  Walter  James, 
and  there  is  no  rule  of  law  which  imposes  upon  the  words 
that  the  testator  has  used  such  a  construction  as  will  necessarily 
exclude  him. 

BayIjBy,  J. : 

I  am  of  the  same  opinion.  This  is  purely  a  question  of  con- 
struction upon  the  will.  We  are  bound  to  say,  that  when  this 
wiU  was  made  the  testator  was  not  aware  of  any  other  son  than 
William,  because  he  expresses  that  he  is  the  only  son ;  and  where 
a  testator  uses  the  *  words  to  be  begotten,  not  being  aware  of  any  [  •iSQ  ] 
other  issue,  the  rule  is  that  those  words  shall  include  children 
then  bom ;  and  if  it  were  not  so,  it  would  militate  in  every  case 
against  the  intention  of  a  testator.     The  limitation  is  made  to 

t  WilkifUim  V.  Adam,  12  B.  B.  255  (1  Yes.  &  Beames,  422,  12  Price,  470). 
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Dos  the  children  in  respect  of  the  stock,  and  not  of  personal  affection 
Hallett.  to  them ;  but  if  the  words  to  be  begotten  were  held  to  exclude 
children  then  born,  it  would  exclude  a  child  bom  a  few  days 
before  at  a  distant  place.  That  affords  a  good  reason  therefore 
for  considering  the  words  "  to  be  begotten  "  as  of  the  same  im- 
port as  begotten,  because  otherwise  great  injustice  might  arise ; 
and  as  the  word  '* begotten"  does  not  exclude  children  after  born, 
BO  neither  do  "to  be  begotten"  exclude  children  then  bom, 
being  merely  words  to  denote  the  children  of  the  stock.  But  if 
there  are  circumstances  to  shew  a  plain  intention  to  use  the 
words  in  a  more  restricted  sense,  they  will  bear  a  construction  in 
conformity  with  such  intention ;  but  it  is  admitted  that  there 
is  nothing  here  to  shew  such  an  intention.  It  is  said  that  Walter 
James  does  not  come  within  the  description  of  first  son  of  Sir 
Thomas  Head,  because  William  was  the  first  son ;  but  first  son 
may  mean  first  son  after  William,  at  the  time  of  his  death 
without  issue,  when  the  remainder  was  to  take  effect.  I  cannot 
place  reliance  on  the  words  in  the  proviso  "hereafter  to  be  born,'* 
because  when  I  find  that  the  testator  was  so  uncertain  of  the  fact 
as  to  state  that  one  was  the  only  son,  who  was  not  the  only  son, 
so  I  cannot  say  that  in  using  the  words  "  hereafter  to  be  born," 
the  testator,  who  was  inops  consiliiy  meant  to  denote  thereby  a 
clear  intention  to  confine  his  bounty  to  the  exclusion  of  a  son 

then  bom. 

Judgment  ofnontuiU 
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JACKSON  V.  PESKED.  isis. 

(1  M.  &  S.  234—239.)  -^fli^' 

If  the  plaintiff  declare  as  reversioner  for  an  injury  done  to  his  rever-  [  234  ] 
«ion,  the  declaration  must  allege  it  to  have  been  done  to  the  damage  of 
his  reyersion,  or  must  state  an  injury  of  such  a  permanent  nature  as  to 
be  necessarily  injurious  to  his  reversion;  otherwise  the  want  of  such 
Allegation  will  be  cause  for  arresting  the  judgment.  Therefore  where  the 
plaintiff  declared  as  reversioner  of  a  yard  and  part  of  a  waU  which 
W.  E.  occupied  as  tenant  to  him,  and  that  the  defendant  on,  &c.  and  on 
divers  days,  &c.  wrongfully  placed  on  the  said  part  of  the  wall  quan- 
tities of  bricks  and  mortar,  &c.  and  thereby  raised  it  to  a  greater  height 
than  before,  and  placed  pieces  of  timber,  &c.  on  the  said  wall,  over- 
banging  the  yard,  per  quod  the  plaintiff  during  aU  the  time  lost  the  use 
of  the  said  part  of  the  wall,  and  also  by  means  of  the  timber,  &c. 
overhanging  the  wall,  quantities  of  rain  and  moisture  flowed  from  the 
wall  upon  the  yard,  and  thereby  the  yard  and  said  part  of  wall  have 
been  injured,  to  the  damage  of  the  plaintiff,  &o. ;  without  stating  that 
his  reversion  was  prejudiced :  the  Ck>urt  arrested  the  judgment.f 

Action  upon  the  case.  The  declaration  stated,  that  before 
said  at  the  time  of  committing  the  grievances  hereinafter 
mentioned,  a  certain  yard  and  part  of  a  certain  wall,  situate,  <&c. 
vras  in  the  possession  and  occupation  of  one  William  Frisk,  as 
tenant  to  the  plaintiff,  the  reversion  thereof  then  and  still  being 
in  the  plaintiff,  to  wit,  at,  &c. ;  yet  the  defendant  well  knowing 
the  premises,  but  intending  to  injure  and  aggrieve  the  plaintiff 
in  his  reversionary  estate  and  interest  of  and  in  the  said  yard 
and  the  said  part  of  the  said  wall,  heretofore  and  whilst  the  said 
yard  and  the  said  part  of  the  said  wall  were  so  in  the  possession 
and  occupation  of  Frisk  as  tenant  of  the  plaintiff,  and  whilst  the 
plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on,  &c. 
and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  this  bill,  at,  &c.  wrongfully,  injuriously,  and 
without  leave  and  against  the  will  of  the  plaintiff,  erected,  put, 
and  placed  upon  the  said  part  of  the  said  wall  divers  large 
quantities  of  brick  and  mortar  and  other  materials,  and  thereby 
raised  the  said  part  of  the  wall  to  a  great  height,  to  wit,  the 
height  of  three  feet  more  than  the  same  had  been  before  that 
time,  and  also  put  and  placed  divers  pieces  of  wood  and  timber, 

t  Cited  and  followed  by  Fky,  J.  D.  193,  198,  51  L.  J.  Cb.  189,  45 
in  Cooper  v.  Crabtru  (1881)  19  Ch.      L.  T.  587.— B.  C. 
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Jackbox     and  tiles  upon  the  said  wall  overhanging  the  said  yard,  to  wit, 

Pesked.      &^i  &c.  ;  *by  reason  whereof,  &c.t    After  verdict  for  the  plaintiil 

[  ^236  ]      ^^  ^^^  general  issue,  with  Is.  damages,  a  motion  was  made  in 

arrest  of  judgment :    against  which  Jervis  and  Corny n  shewed 

cause,  and  Lawes  was  heard  in  support  of  it,  on  a  former  day  in 

this  Term. 

LoBD  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court: 

This  was  an  action  by  a  reversioner  for  an  injury  done  to  a. 
yard  and  part  of  a  wall  of  which  the  reversion  belonged  to  him^ 
and  the  plaintiff  obtained  a  verdict ;  but  it  not  being  alleged  in 
the  declaration  that  the  acts  done  were  to  the  damage  of  the 
plaintiff,  as  such  reversioner,  or  that  his  reversionary  estate  and 
interest  was  thereby  depreciated  or  lessened  in  value,  the 
defendant  obtained  a  rule  nisi  to  arrest  the  judgment.  The 
declaration  contained  only  one  count,  and  that  count  stated 
several  acts  which  are  ordinarily  stated  in  declarations  of  trespasa 
as  mere  injuries  to  the  possession,  viz.  putting  and  placing  upon 
part  of  a  wall  of  the  plaintiff  quantities  of  brick  and  mortar^ 
and  thereby  raising  the  same  to  a  great  height,  and  putting  and 
placing  pieces  of  timber,  wood,  and  tiles  upon  the  wall  overhang- 
ing the  said  yard.  The  plaintiff  also  added,  as  consequential 
damage,  "  by  reason  whereof  not  only  the  said  plaintiff  during 
all  the  time  aforesaid  lost  the  use  and  advantage  of  his  said  part 
of  the  wall,"  (that  is,  sustained  a  temporary  loss  affecting  the 
occupation  and  enjoyment  thereof  merely,  which  he  had  not,  not 
being  in  possession,)  "but  also  by  means  of  the  said  wood, 
r  ^236  ]  timber,  and  tiles  so  overhanging  the  said  wall,  *large  quantities 
of  rain  and  moisture  have  from  time  to  time  during  all  the  said 
time  run  and  flowed  from  the  top  of  the  said  wall  upon  the  yard 
of  the  plaintiff,  and  the  said  yard  and  the  said  part  of  the  wall 
have  been  greatly  injured  and  damnified.*'  And  the  question 
seems  to  be  whether,  in  the  absence  of  any  such  allegation  as  is 
usually,  and  (I  believe)  invariably  made  in  declarations  of  this 
sort,  that  thereby  the  plaintiff's  reversionary  estate  and  interest 

t  The  concluding  part  of  the  deolaration  will  be  found  in  the  judgment  of 
the  Court. 


YOL.XIV.]        1813.    K.  B.    1  M.  &  S.  236—237.  419 

in  the  premises  were  damaged  or  prejadiced,  or  lessened  in  value,  Jacksok 
we  must  infer  that  the  water  drip  so  described  had  a  permanently  pesked. 
injarious  effect  of  this  nature.  It  is  not  stated  that  the  founda- 
tion of  the  wall  was  injured  or  undermined,  or  that  the  yard  was 
more  injured  thereby  as  being  wetted.  The  count  does  not 
import  VD.  terms  that  any  act  charged  upon  the  defendant  was 
injarious  or  to  the  damage  of  the  plaintiff:  the  declaration  does 
indeed  contain  the  usual  conclusion,  "Wherefore  the  plaintiff 
saith  he  is  injured  and  hath  sustained  damage,  &c. : "  but  this  is 
not  matter  of  charge  in  the  declaration,  it  is  only  the  resulting 
inference  of  damage  drawn  by  the  plaintiff  from  the  matter  of 
charge ;  and  unless  the  count,  which  is  the  matter  of  charge, 
warrants  such  inference,  it  has  no  effect ;  and  in  truth,  although 
this  part  of  the  declaration  was  brought  under  our  notice,  but 
little  stress  was  laid  upon  it  as  a  special  allegation  of  damage  in 
the  argument.  The  main  point  relied  upon  was  this,  that  after 
verdict  the  Court  would  infer  that  the  plaintiff  was  conlBned  at 
the  trial  to  the  proof  of  such  an  injury  as  would  be  prejudicial 
to  the  reversion,  and  that  all  evidence  short  of  this  effect  must 
be  supposed  to  have  been  excluded ;  and  it  was  with  a  view  to 
look  into  this  point  that  the  Court  forebore  giving  its  judgment 
at  the  time.  Where  a  *matter  is  so  essentially  necessary  to  be  [  •237  ] 
proved,  that  had  it  not  been  given  in  evidence,  the  jury  could 
not  have  given  such  a  verdict,  there  the  want  of  stating  that 
matter  in  express  terms  in  a  declaration,  provided  it  contains 
terms  sufficiently  general  to  comprehend  it  in  fair  and  reasonable 
intendment,  will  be  cured  by  a  verdict ;  and  where  a  general 
allegation  must  in  fair  construction  so  far  require  to  be  restricted, 
that  no  Judge  and  no  jury  could  have  properly  treated  it  in  an 
unrestrained  sense,  it  may  reasonably  be  presumed  after  verdict, 
that  it  was  so  restrained  at  the  trial ;  but  unless  the  allegation 
is  of  such  a  nature  that  it  would  have  been  doing  violence  to  the 
terms  as  applied  to  the  subject  matter,  to  have  treated  it  as 
unrestrained,  we  are  not  aware  of  any  authority  which  will 
warrant  us  in  presuming  that  it  was  considered  as  restrained 
merely  because  in  the  extreme  latitude  of  the  terms  such  a 
sense  might  be  affixed  to  them.  The  rule  by  which  we  must  go, 
luust  be  one  applicable  to  all  actions,  in  inferior  as  well  as 

K  K  2 
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Jackson  superior  Courts ;  to  cases  in  which  the  Judge  has  no  power  to 
Peskep.  grant  a  new  trial  as  well  as  to  those  in  which  there  is  such  power ; 
and  to  cases  in  which,  if  the  jury  do  not  think  fit  to  follow  the 
Judge's  direction,  there  is  no  power  to  correct  their  decision : 
and  we  must  take  care  therefore  not  to  extend  the  rule  (if  it  has 
not  been  already  extended  further)  beyond  those  cases  in  which 
we  must  presume  the  Judge  to  have  given  a  right  direction,  and 
the  jury  to  have  followed  it.  In  Barber  v.  Fox,  2  Saund.  136, 
the  heir  of  an  obligor  was  sued  upon  a  promise  in  consideration 
of  forbearance  :  he  pleaded  non  assumpsit,  and  there  was  a  verdict 
against  him.  It  was  then  moved  in  arrest  of  judgment,  because 
it  was  not  alleged  that  the  bond  in  this  case  bound  the  obligor's 
[•238  ]  *heir8.  It  was  answered,  that  the  verdict  had  cured  the  objec- 
tion ;  for  if  the  heir  was  not  bound,  the  jury  should  have  found 
for  the  defendant ;  and  it  ought  therefore  of  necessity  to  be 
intended  that  the  obligor  bound  his  heirs  :  but  the  Court  held 
they  could  not  make  the  intendment ;  and  the  judgment  was 
arrested.  Himt  v.  Swaine,  1  Lev.  165,  and  Sir  T.  Eaym.  127 
are  to  the  same  point.  In  Buxendin  v.  Sharp,  Salk.  662,  in  an 
action  for  keeping  a  mischievous  bull,  there  was  no  scienter  in  the 
declaration  ;  and  after  verdict  for  the  plaintiff,  the  judgment  was 
arrested  on  that  account;  and  the  Court  said  they  "could  not 
intend  it  was  proved  at  the  trial ;  for  the  plaintiff  need  not  prove 
more  than  is  in  his  declaration  :  "  and  yet  every  lawyer  is  aware 
that  a  knowledge  of  the  mischievous  nature  of  the  animal  is  of 
the  essence  of  such  an  action,  and  would  therefore  never  suffer 
a  jury,  if  he  could  control  them,  to  find  for  the  plaintiff  in  such 
a  case,  unless  such  a  knowledge  in  the  defendant  were  proved. 
In  Nerot  v.  Wallace,  3  T.  E.  25,  Buller,  J.  says,  "  after  verdict 
every  thing  shall  be  intended  which  the  allegations  of  the  record 
require  to  be  proved ;"  but  do  the  allegations  of  the  record  in 
this  case  properly  require  an  injury  to  the  reversion  to  be  proved, 
or  will  they  not  be  more  justly  and  naturally  satisfied  by  an 
injury  to  the  possession  only  ?  The  case  most  favourable  for 
*  the  plaintiff  which  I  have  been  able  to  meet  with,  is  Jenkins  v. 
Turner,  Ld.  Raym.  109  ;  where,  upon  a  declaration  for  keeping 
a  boar  accustomed  to  bite,  which  had  bitten  a  mare  of  the 
plaintiff,    the  allegation  was  that  he  was  accustomed  to  bite 
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"animals;"   and  it  was  urged,   upon  a  motion  in  arrest  of     Jackson 

judgment,  founded  upon  the  generality  of  this  word,  that  those      pesked. 

animals  might  be  frogs  or  such  animals ;  to  which  ^Powell,  J.      [  9239  ] 

answered,  that  the  Judge  of  assize  knew  well  that  this  would 

not  be  actionable  unless  the  boar  had  been  used  to  bite  horses, 

sheep,  <&c.  and  not  frogs  ;  and  consequently  if  that  had  not  been 

proved,  he  would  not  have  suffered  the  jury  to  have  given  a 

verdict  for  the  plaintiff ;  and  therefore  they  would  intend  that 

the  evidence  was  of  biting  such  animal  as  would  support  the 

action.     It  may  be  observed,  however,  upon  this  case,  that  it 

would  have  been  a  forced  and  unnatural  construction  to  have 

applied  the  word  '^  animals  "  to  frogs  or  such  animals,  and  that 

the  sense  in  which  the  Court  understood  the  term  is  the  sense  in 

which  alone  a  Judge  and  jury  would  naturally  understand  it. 

And  Powell,  J.  said  it  might  have  been  a  question  in  the  case 

of  keeping  a  dog,  whether  od  mordend.  animalia  consueL  had 

been  good,  because  then  it  might  have  been  intended  more 

generally  of  animals /er^  naturce,  which  it  is  the  nature  of  a  dog 

to  kill.    As  therefore  there  is  no  authority,  upon  which  we  can 

say  we  are  warranted  in  presuming  that  the  jury  were  confined 

to  such  injuries  as  would  necessarily  prejudice  the  reversion; 

as  the  charge  in  the  declaration  is  conceived  in  such  terms  as  to 

include  injuries  which  are  not  necessarily  prejudicial  to  it,  but 

more  aptly  and  naturally  applied  to  injuries  to  the  possession 

only;  and  as  the  plaintiff  has  not  charged  that  the  reversion 

was  prejudiced,  or  that  the  plaintiff  was  damnified  in  respect 

thereof,  we  are  not  warranted  in  inferring  that  such  a  prejudice 

out  of  the  natural  and  ordinary  scope  of  the  allegation  must 

have  been  proved ;  and  therefore  the 

Rule  far  arresting  the  judgment  must  be  made  absolute. 
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[  240  ]  The  lien  of  the  plaintiff's  attorney  upon  the  debt  and  costs  recovered 

in  the  cause  after  affirmance  upon  writ  of  error,  must  be  satisfied  before 
the  defendants  are  entitled  to  set  them  off  against  a  judgment  recovered 
by  them  in  another  cause  against  the  plaintiff. 

In  this  case  the  defendants  had  recovered  against  the  plaintiff 
a  judgment  for  1,506Z.  upon  a  contract  for  the  sale  of  hemp ;  and 
afterwards  the  plaintiff,  in  a  counter-action  upon  the  same 
contract,  recovered  against  them  the  sum  of  867Z.  10«.  for  his 
damages  and  costs.  Judgment  was  entered  up,  and  writs  of 
error  brought  in  both  actions ;  and  in  the  former  the  judgment 
being  affirmed,  and  damages  and  costs  awarded  to  the  defendants, 
amounting  to  1,580Z.  198.  Qd.  the  defendants  issued  a  ca.  sa. 
against  the  plaintiff,  indorsed  to  levy  l,213i.  9«.  3d.  being  the 
balance  after  deducting  the  sum  recovered  by  the  plaintiff  in  his 
action  against  them ;  upon  which  ca.  aa,  the  plaintiff  was  taken 
in  execution.  Afterwards  the  plaintiff  sued  out  execution  against 
the  goods  of  the  defendants  for  the  amount  of  the  judgment 
recovered  by  him,  together  with  the  costs  upon  the  affirmance  of 
that  judgment ;  which  sum  the  defendants  paid  into  the  hands 
of  the  sheriffs  of  London  under  that  execution.  Whereupon,  on 
a  former  day  in  this  Term,  the  defendants  obtained  a  rule  nisi 
for  setting  aside  the  fi.  fa.  and  restoring  the  sum  of  money  which 
they  had  paid  under  these  circumstances  into  the  hands  of  the 
sheriffs. 

The  Solicitor 'General  and  Puller  now  shewed  cause,  and 
contended,  Ist,  That  the  defendants  having  taken  the  body  of 
the  plaintiff  in  execution  had  thereby  received  satisfaction  for 
[  •241  ]  the  whole  amount  of  the  judgment  recovered  *by  them,  and 
therefore  could  not  claim  the  benefit  of  any  supposed  deduction 
allowed  in  his  favour  ;  2ndly,  that  the  defendants  would  by  this 
mode  of  proceeding  oust  the  plaintiff's  attorney  of  his  lien  on 
the  judgment  for  his  costs ;   and  they  cited  Mitchell  v.  Oldfield,^ 

t  2  B.  E.  342  (4  T.  E.  123). 
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Read  v.  Dupper,^  RandU  v.  Fuller ^X  and  Howell  v.  Harding. ^    Middletok 
They  admitted  that  a  different  practice  had   prevailed  in  the        hill. 
Common  Pleas,  where  the  Court  has  allowed  one  judgment  to  be 
deducted  from  another,  without  regard  to  the  attorney's  lien, 
Vaughan  y«  Davies.W 

Marryat^  contra^  relied  upon  Vaughan  v.  Davies,  and  said 
that  iQ  Howell  v.  Harding  this  Court  also  allowed  the  plaintiff  to 
set  off  interlocutory  costs  payable  by  him  to  the  defendant 
against  the  debt  recovered  by  him  on  the  final  judgment,  not- 
^thstanding  the  lien  of  the  defendant's  attorney  on  those  costs. 

loBD  Ellenborouoh,  Ch.  J. : 

There  is  no  case,  I  believe,  in  which  the  practice  of  the 
Common  Pleas  has  been  adopted  in  this  Court ;  and  even  there 
it  is  done  by  application  to  the  Court,  and  not  by  the  mere  act 
of  the  parties  themselves,  as  in  this  case.  The  Court  will  now 
do  what  it  would  have  done  if  application  had  been  made  to  set 
off  this  judgment  against  the  other ;  it  will  take  care  that  the 
attorney's  lien  for  his  costs  is  not  defeated. 

The  Court  made  the  rule  absolute  -for  setting  aside  the  Ji.fa. 
and  restoring  the  money  paid  to  the  sheriffs  after  ^deducting  the  [  *242  ] 
costs  of  the  plaintiff's  attorney,  upon  satisfaction  being  entered 
by  the  defendants  for  the  money  so  returned  to  them :  and, 
upon  MarryaVs  praying  that  those  costs  might  not  include  the 
costs  in  error,  the  Court  added  that  they  thought  the  costs  in 
error  were  costs  in  the  cause  ;  for  the  plaintiff  was  not  in  full 
possession  of  his  judgment  until  the  writ  of  error  was  deter- 
mined. 

t  3  E.  R.  200  (6  T.  B.  361).  §  9  B.  B.  468  (8  East,  362). 

t  3  B.  B.  230  (6  T.  B.  456).  ||  2  H.  Bl.  440. 
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May  5. 

^^*'^  H08KINS  V.  KNIGHT.t 

BASSETT  AND  Anothee  v.  Same. 

(1  M.  &  S.  245—247.) 

The  landlord  of  premises  upon  which  the  goods  of  his  tenant  are  taken 
in  execution  can  only  daiin  from  the  party  suing  the  execution  the 
rent  due  at  the  time  of  taking  the  goods,  and  not  that  which  aocrae» 
after  the  taking  and  during  the  coutinuanoe  of  the  sheriff  in  possession. 

This  was  a  rule  calling  on  the  plaintiflfs  to  shew  cause  why 
the  sheriff  of  Hants  should  not  pay  to  Bobert  and  William 
Sanders  the  sum  of  90Z.  for  rent  due  to  them,  out  of  the  produce 
of  the  goods  of  the  defendant  taken  and  sold  under  two  writs  ot 
fieri  facias  issued  in  these  causes. 

The  case  was  this  :  the  sheriff  on  the  11th  of  June,  1812,  by 
virtue  of  the  said  writs  issued  by  the  plaintiffs,  seized  the  house- 
hold goods  and  other  stock  in  trade  upon  the  premises  of  the 
defendant,  which  he  held  as  tenant  at  will  to  Messrs.  Sanders  at 
a  yearly  rent  of  180Z.  A  short  time  afterwards  the  sheriff  sold 
some  part  of  the  goods,  but  in  consequence  of  some  arrangement 
between  the  plaintiffs  and  the  defendant  he  retained  possession 
[  •246  ]  of  *the  remainder  until  the  2nd  of  November  following,  when, 
they  were  also  sold. 

The  question  was,  whether  Messrs.  Sanders,  as  the  landlords,, 
were  entitled  to  demand  of  the  plaintiffs  (the  parties  suing  the 
said  executions)  payment  of  rent  which  accrued  after  the  time  of 
taking  the  goods  in  execution,  and  during  the  continuance  of  the 
sheriff's  possession. 

Burrough  shewed  cause  against  the  rule,  and  relied  on  the 
express  wprds  of    the  stat.  8  Ann.  c.  14,  t  to  shew  that    the 

t  Cited  and  followed  by  Cave,  J.  that  *'no  goods  or  chattels  wbatso- 

in  Be  Benn  Davis,  Ex  parte  Pollen  ever  lying  or  being  in  or  upon  any 

Trustees  (1886)  65  L.  J.  Q.  B.  217,  messuage,  lands,  or  tenements  which. 

219,  54  L.  T.  304.— B.  C.  are  or  shall  be  leased  for  life  or  livee^ 

}  By  8  Ann.  c.  14,  s.  1,  it  is  enacted,  term  of  years,  at  will  or  otherwise* 
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landlord  is  only  entitled  to  the  rent  dae  at  the  time  of  the  HosKnrg 
Bherififs  entering  into  poBsession,  and  not  to  rent  which  accrues  ekiqet. 
sabsequently  daring  the  continuance  of  the  sheriff  in  possession. 

Gaselee^  contra,  contended  that  this  being  a  remedial  Act 
oaght  to  be  construed  Uberally  for  the  benefit  of  the  landlord, 
and  that  under  such  a  construction  the  words  ''  at  the  time  of 
the  taking  such  goods  "  might  be  intended  the  time  of  removal ; 
otherwise  a  sheriff  might  continue  in  possession  of  the  premises 
as  long  as  he  thought  fit,  and  the  landlord  would  be  deprived  of 
all  remedy  to  recover  his  rent  during  such  possession. 

But  the  Court  held,  that  there  was  nothing  which  required  [  247  ] 
the  statute  to  be  extended  beyond  the  literal  meaning  of  the 
enacting  clause.  The  words  of  that  clause  expressly  pointed  to 
the  time  of  the  taking,  and  shewed  that  the  Legislature  contem- 
plated one  case  only  in  aid  of  the  landlord,  viz.  that  of  providing 
against  the  consequence  of  an  execution  sweeping  away  what  is 
due  for  rent  at  the  time  when  the  seizure  is  made ;  but  the  statute 
vent  no  farther.  If  the  sheriff  remained  beyond  a  reasonable 
time  on  the  premises  so  as  to  injure  the  rights  of  the  landlord, 
the  latter  may  have  his  remedy  by  means  of  an  action  upon  the 
case. 

Ride  discharged. 

sb&Q  be  liable  to  be  taken  by  virtue  the  landlord  of  the  said  prenuses  or 

of  any  execution  on  any  pretence  his  bailiff  all  such  sum  or  sums  of 

▼hatsoerer,  unless  the  party  at  whose  money  as  are  or  shall  be  due  for  rent 

suit  the  said  execution  is  sued  out  for  the  said  premises  at  the  time  of 

shall,  before  the  removal  of  such  the  taking  such  goods  or  chattels  by 

goods  from  off  the  premises,  by  virtue  virtue  of  such  execution. " 
of  Boch  execution  or  extent,  pay  to 
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-^^  (1  M.  &  S.  249—251.) 

£  249  ]  Where  a  contract  was  made  by  one  of  several  partners  in  his  indi- 

vidual capacity,  who  at  the  time  declared  that  the  subject  matter  of  the 
contract  was  his  property  alone :  Held,  that  his  declaration  was  evidence 
against  all  the  partners,  and  therefore  they  could  not  sue  jointly  upon 
«uch  a  contract. 

Action  on  the  case.  The  plaintiffs  were  partners,  and  declared 
that  they  were  possessed  of  a  large  quantity  of  Carthagena  bark, 
which  was  on  board  a  certain  ship  in  the  river  Thames,  bound 
for  a  certain  port,  and  that  the  defendant  agreed  with  them  to 
take  charge  of  the  said  bark  upon  certain  conditions  specified  in 
]  •250  ]  the  *declaration.  The  second  count  stated,  that  in  consideration 
that  the  plaintiffs  had  retained  and  employed  the  defendant  to 
cause  certain  quantities  of  bark  of  the  plaintiffs  to  be  sold  on  their 
account  on  a  certain  commission,  &c.  the  defendant  undertook  to 
render  them  a  reasonable  account,  &c.  There  were  also  the 
money  counts.  At  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  the  London  sittings  after  last  Term,  tha  plaintiffs  were  non- 
suited upon  the  following  evidence.  Li  order  to  prove  the 
defendant's  handwriting  to  the  agreement  stated  in  the  declara- 
tion, which  agreement  was  made  with  one  of  the  plaintiffs  only 
of  the  name  of  Moravia,  the  plaintiffs  called  the  clerk  of  the 
defendant,  who  upon  cross-examination  stated  that  he  had  had 
conversations  with  Moravia  on  the  subject  of  the  contract ;  that 
he  had  heard  him  say  upon  all  occasions  that  the  bark  was  his 
property,  and  belonged  to  no  other,  and  had  been  allotted  to  him 
out  of  the  partnership  stock ;  and  that  he  offered  the  defendant 
to  become  a  partner  with  him  in  the  sale  of  it. 

Topping  now  moved  to  set  aside  the  nonsuit  on  the  ground 
that  the  bark  must  be  taken  to  be  the  joint  property  of  all  the 
partners,  notwithstanding  the  evidence  of  what  passed  in  con- 
versation with  Moravia ;  it  being  not  competent  to  one  partner, 
to  defeat  the  title  of  his  co-partners  to  any  portion  of  the  joint 
property,  by  a  declaration  that  such  portion  belonged  to  himself 
alone. 
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LoBD  Ellenbobotjgh,  Ch.  J. :  Luoas 

9. 

It  Btnick  me  at  the  trial  that  without  considering  this  as  l>»  ^^  Coub. 
evidence  that  the  property  belonged  to  Moravia  alone,  yet  if  one 
partner  makes  a  contract  in  his  individual  capacity,  and  the 
other  partners  are  willing  to  take  the  benefit  of  it,  they  'must      [  •^Bi  1 
be  content  to  do  so  according  to  the  mode  in  which  the  contract 
was  made. 

Baylby,  J. : 

The  declaration  of  Moravia  was  certainly  evidence  against  the 
plaintiffs. 

Per  Curiam  :  HuU  refused. 


THE  KING  V.   CEEEVEY,   Esq.,  M.P.f  ^^is. 

'  '  May  7. 

(1  M.  &  S.  273—283.)  \JL 

A  member  of  the  House  of  Commons  may  be  oonvictod  upon  an  [  278  ] 
indictment  for  a  libel  in  publishing  in  a  newspaper  the  report  of  a 
speech  delivered  by  him  in  that  House,  if  it  contain  libellous  matter, 
although  the  publication  be  a  correct  report  of  such  speech,  and  be 
made  in  consequence  of  an  incorrect  pablication  haying  appeared  in 
that  and  other  newspapers. 

The  defendant  was  tried  at  the  last  assizes  for  the  county 
palatine  of  Lancaster,  before  Le  Blanc,  J.,  for  a  libel  against 
Bobert  Kirkpatrick.  The  indictment  charged  that  the  de- 
fendant intending  to  excite  discontent  and  disaffection  in  the 
liege  subjects  against  the  administration  of  the  Government  in 
the  collection  of  the  revenue,  and  to  traduce  and  vilify  Kirk- 
patrick, being  an  inspector  general  of  taxes  at  Liverpool, 
and  to  bring  him  into  hatred,  &c.  in  the  execution  of 
his  duty  as  such  inspector,  &c.  did  print  and  publish  a 
malicious  libel  of  and  concerning  him  being  such  inspector, 
and  his  conduct  in  the  execution  of  his  office,  in  the  form 
of  a  report  of  a  speech  purporting  to  have  been  made 
by  the    defendant    in  the    House  of    Commons,    containing, 

t  Beferred  to  and  distinguished  in  port  was  a  faithful  report  for  the 

the  judgment  in  Wason  y.  Waltera  information  of  the  public,  of  a  debate 

(1868)  4  Q.  B.  73,  85,  38  L.  J.  Q.  B.  in  Parliament.— B.  C. 
34,  19   L.  T.   409,  where  the  re- 
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The  Einq  amongst  other  things,  &c.  The  libel  was  then  set  forth,  and 
CbeeVet.  imputed  to  Eirkpatrick  that  he  was  to  be  an  informer  or 
accuser  against  his  neighbours  and  fellow  townsmen,  for  having 
their  lands  assessed  below  their  real  value ;  and  that  a  great 
annuity  was  to  be  his  recompense,  for  undertaking  to  screw  up 
their  assessments  to  the  extent  of  his  own  imagination ;  and 
that  this  had  been  carried  into  effect.  At  the  trial  it  appeared 
that  the  passages  which  constituted  the  subject  of  the  charge, 
were  contained  in  a  speech  delivered  by  the  defendant,  who  was 
a  member  of  the  House  of  Commons,  in  his  place  in  that  House 
upon  a  debate  respecting  the  East  India  Company's  affairs.  An 
incorrect  report  of  what  he  had  there  said  having  appeared  in 
the  Liverpool  and  other  newspapers,  the  defendant  sent  what 
[  •274  ]  was  admitted  by  the  counsel  for  the  prosecution  *to  be  a  correct 
report  of  his  speech,  to  the  editor  of  the  Liverpool  paper,  with  a 
request  that  he  would  publish  it  in  his  newspaper;  which  he 
accordingly  did.  Upon  this  evidence  the  counsel  for  the  de- 
fendant submitted  to  the  learned  Judge  that  there  was  no  ques- 
tion to  go  to  the  jury.  1st,  There  was  not  any  proof  of  malice  so 
as  to  constitute  the  publication  Ubellous  on  that  account :  and, 
2ndly,  as  privilege  of  speech  in  Parliament  was  allowed  to  every 
Member  of  Parliament ;  in  like  manner  also  he  was  privileged 
in  publishing  a  correct  account  of  his  speech  in  Parliament. 
The  learned  Judge  was  of  opinion  that  it  was  not  ne:essary  to 
prove  malice,  but  it  might  be  inferred  from  the  pubUcation  itself : 
and  upon  the  authority  of  the  case  of  Rex  v.  Lord  Abingdon^ 
he  held  that  a  Member  of  Parliament  is  answerable  for  publish- 
ing what  he  has  delivered  as  his  speech  in  Parliament,  if  it  con- 
tain defamatory  matter ;  and  that  question  he  left  to  the  jury, 
stating  to  them  that  they  were  to  look  both  to  the  matter  and 
manner  of  the  publication  in  order  to  decide  whether  it  waa 
libellous  or  not.    The  jury  found  the  defendant  guilty. 

Brougham  moved  for  a  new  trial  on  the  ground  of  a  mis- 
direction of  the  learned  Judge.    He  contended  that  Rex  v.  Lord 
Abingdon  had  been  supposed  to  carry  the  law  farther  than  it 
really  did.    In  that  case,  according  to  a  MS.  note  which  had 
t  5  E.  E.  733  (1  Esp.  N.  P.  C.  226). 
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been  furnished  him  of  what  passed  at  the  trial,  and  which  in  Thv  King 
some  respects  was  more  full  than  what  appeared  by  the  report,  cbbeVbt. 
it  was  proved  that  the  prosecutor  was  the  defendant's  attorney, 
and  that  the  defendant  having  had  a  quarrel  with  him  went  to 
the  House  *of  Lords,  accused  him  of  unprofessional  and  dis-  [  *275  ] 
honest  practices,  and  in  order  to  have  a  handle  for  publishing 
the  libel,  gave  notice  of  his  intention  to  introduce  a  bill  into 
Parliament;  and  afterwards  published  the  libel  at  his  own 
expense.  That  case  therefore  afforded  strong  evidence  to  shew 
that  the  whole  was  founded  in  malice ;  and  to  justify  what  Lord 
Eenyon,  Ch.  J.  said,  that  a  Member  of  Parliament  had  no  right 
to  make  his  speech  a  vehicle  of  slander;  and  thus  the  publisher 
might  well  be  held  responsible  in  that  case,  and  yet  not  in  the 
present :  for  his  Lordship  emphatically  added,  that  in  order  to 
constitute  a  libel  the  mind  must  be  in  fault,  and  shew  a  mali- 
cious intent  to  defame.  Now  here,  there  is  not  only  no  proof  of 
any  malicious  intent,  but  the  inference  also  is  rebutted  by  the 
occasion  of  the  publication ;  which  was  not  made  a  vehicle  of 
slander,  but  was  for  a  bond  fide  purpose  of  correcting  misrepre- 
sentation touching  a  matter  which  had  passed  in  Parliament ; 
and  therefore,  although  it  may  incidentally  contain  reflections 
against  an  individual,  the  publisher  is  not  responsible.  In  Lake 
V.  King\  it  was  held,  that  an  action  would  not  lie  for  printing  a 
petition  to  Parliament  and  delivering  it  to  the  members,  it  being 
agreeable  to  the  course  and  proceedings  in  Parliament :  and  in 
JJejv.  Wright, I  (which  occurred  some  years  after  Rex  v.  Lord 
AhingdoTij)  a  criminal  information  was  refused  for  publishing 
the  report  of  a  select  committee  of  the  House  of  Commons,  which 
contained  a  paragraph  charging  an  individual  with  having  views 
hostile  to  the  Government:  and  the  Court  refused  it  on  this 
ground,  viz.  that  the  publication  was  a  true  copy  of  the  report, 
which  was  a  proceeding  in  Parliament ;  and  Lord  Kenton,  Ch.  J. 
^said,  that  it  was  impossible  to  admit,  what  was  assumed  as  the  C  **^'^  ^ 
foundation  of  that  application,  that  the  proceedings  of  either 
House  of  Parliament  were  libellous.  And  Lawrence,  J.  adverted 
to  the  distinction  in  Waterfi^ld  v.  Bishop  of  Chichester,^  that  the 
charge  there  was  that  the  plaintiff  had  not  published  a  true 
t  1  Saund.  131.         t  ^  ^  B.  649  (8  T.  B.  293).         §  2  Mod.  118. 
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Ths  KiKo  account ;  and  that  the  Gonrt  declared  such  false  account  a  libel : 
CbebVet.  aJid  he  alluded  also  to  Curry  v.  Walter ^\  where  Eybb,  Ch.  J.  held 
that  the  publishing  in  a  newspaper  a  speech  delivered  by  a 
counsel  upon  a  motion  made  in  this  Court  was  not  a  libel ;  it 
being  a  true  account  of  what  passed  in  a  court  of  justice :  and 
Lawbence,  J.  added,  that  although  the  publication  of  such  pro- 
ceedings might  be  disadvantageous  to  the  individual  concerned, 
yet  it  was  of  vast  importance  to  the  public  that  they  should  be 
known.  The  same  reasons  (as  was  said)  apply  also  to  proceed- 
ings in  Parliament :  indeed,  according  to  4  Inst.  28,  recognized 
by  Baylby,  J.  in  Burdett  v.  Abbot, I  the  House  of  Commons  is  a 
court  of  judicature.  The  case  therefore  of  Rex  v.  Wright  is 
decisive  of  the  present :  there  is  only  this  difference,  that  there 
it  was  a  publication  of  the  report  of  a  committee  of  the  House  of 
Commons ;  here  it  is  that  of  the  speech  of  a  member  of  that 
House ;  but  both  are  equally  proceedings  of  that  House :  and  it 
was  held  in  that  case  that  to  publish  a  correct  account  of  such 
proceedings  is  not  libellous.  Only  it  must  be  farther  observed 
in  favour  of  the  defendant  in  this  case,  that  he  had  an  interest  in 
the  publication  which  the  defendant  in  Rex  v.  Wright  had  not ; 
and  which  also  distinguishes  it  from  Rex  v.  Lord  Abingdon :  for 
£  ♦277  ]  he  had  an  interest  as  a  member  *of  the  House  of  Commons,  the 
representative  body,  in  defending  himself  before  his  constituents 
against  misrepresentation  ;  and  as  he  serves  for  the  whole  realm 
when  he  is  returned  to  Parliament,  and  not  merely  for  the  body 
of  electors  who  return  him,§  such  defence  of  himself  may  be  as 
general.  And  in  the  Commons  Journals  ||  will  be  found  many  re- 
solutions against  printers  and  newspapers  publishing  the  speeches 
of  members  or  reports  of  committees  in  that  House,  but  none 
against  a  member  himself  so  doing.  The  general  rule  then  to  be 
collected  from  these  and  other  cases  which  are  analogous^  seems  to 
be  this,  that  although  the  publication  of  a  matter  may  be  injurious 
to  the  character  of  an  individual ;  yet  if  done  bond  fide,  by  a 
party  who  has  an  interest  in  the  matter ;  or  who  is  warranted  by 

t  4  R.  R  717  (1  Bo8.  &  P.  626).  1738. 

X  12  B.  R.  475  (14  East,  169).  1[  Ddany  t.  JoneB,  WtathenUm  v. 

§  4  Inst.  14;  1  Bl.  Comm.  169.  HawktM,  4  Esp.  N.  P.  0.  191,   1 

H  6  Feb.  1640;  11  Feb.  1696;  23  T.  R.  111. 
Jan.  1722;  26  Feb.  1728;  13  April, 
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the  occasion ;   in  either  case  it  will  be  justified.     Here  both     Tu  Kisa 
those  circumstances  concurred  to  justify  the  defendant.  Cbsevxt. 

LoBD  Ellenborouoh,  Ch.  J. : 

If  any  doubt  belonged  to  this  question,  I  should  be  most 
anxious  to  grant  a  rule  to  shew  cause,  in  order  to  have  the 
grounds  of  doubt  more  fully  discussed  and  settled.  But  as  I 
cannot  find  any  thing  on  which  to  found  even  a  colour  for  argu- 
ment, except  what  arises  from  an  extravagant  construction  put  on 
a  particular  expression  of  Lord  Kenyon  in  the  case  of  Rex  v. 
Wrighty  it  would  be  to  excite  doubts,  and  not  to  settle  them,  if  we 
were  to  grant  the  rule.  What  Lord  Kenyon  there  said  was  this, 
"  That  it  was  impossible  to  admit  that  the  proceeding  of  either 
of  the  Houses  of  Parliament  *was  a  libel ;  and  yet  that  was  to  [  *21S  J 
be  taken  as  the  foundation  of  the  application  made  in  that 
case."  I  will  not  here  wait  to  consider  whether  that  could  be 
strictly  called  a  proceeding  in  Parliament.  What  was  printed 
for  the  use  of  the  members  was  certainly  a  privileged  publica- 
tion ;  but  I  am  not  prepared  to  say  that  to  circulate  a  copy  of 
that  which  was  published  for  the  use  of  the  members,  if  it  con- 
tained matter  of  an  injurious  tendency  to  the  character  of  an 
individual,  was  legitimate  and  could  not  be  made  the  ground  of 
prosecution.  I  should  hesitate  to  pronounce  it  a  proceeding  in 
Parliament  in  the  terms  given  to  some  of  the  Judges  in  that 
case.  But  it  is  not  necessary  to  say  whether  that  be  so  or  not ; 
because  this  does  not  range  itself  within  the  principle  of  that 
case.  How  can  this  be  considered  as  a  proceeding  of  the  Com- 
mons House  of  Parliament?  A  member  of  that  House  has 
spoken  what  he  thought  material,  and  what  he  was  at  liberty  to 
speak  in  his  character  as  a  member  of  that  House.  So  far  he 
was  privileged  :  but  he  has  not  stopped  there  ;  but  unauthorized 
by  the  House,  he  has  chosen  to  publish  an  account  of  that  speech 
in  what  be  has  pleased  to  call  a  more  corrected  form ;  and  in 
that  publication  has  thrown  out  reflections  injurious  to  the 
character  of  an  individual.  The  only  question  is  whether  the 
occasion  of  that  publication  rebuts  the  inference  of  malice 
arising  from  the  matter  of  it.  Has  he  a  right  to  reiterate  these 
reflections  to  the  public;    and  to  adiress  them  as  an  oratio 
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Ths  Eiso    adpopulum  in  order  to  explain  his  conduct  to  his  constitnents? 

CbsIVzt.  There  is  no  case  in  practice,  nor  I  believe  any  proposition  laid 
down  by  the  best  text  writers  upon  the  subject,  that  tends  to 
such  a  conclusion.  The  case  of  Rex  v.  Wright  indeed  deter- 
mined  that  a  proceeding  in  Parliament  could  not  be  deemed 
libellous ;  but  that  does  not  warrant  a  publication  of  it  in  every 

[  •279  ]  newspaper,  as  *was  held  in  Bex  v.  Lord  Abingdon.  As  to  Curry 
V.  Walter,  it  is  not  necessary  for  the  present  purpose  to  discuss 
that  case :  whenever  it  becomes  necessary,  I  shall  say  that  the 
doctrine  there  laid  down  must  be  understood  with  very  great 
limitations ;  and  shall  never  fully  assent  to  the  unqualified  terms 
attributed  in  the  report  of  that  case  to  Eyre,  Gh.  J.  In  the 
present  case  the  question  was  left  to  the  jury  whether  the  pub- 
lication was  libellous,  taking  into  their  consideration  all  the 
circumstances;  and  nothing  was  subtracted  from  their  con- 
sideration. The  jury  have  found  that  it  was ;  and  I  can  see  no 
ground  for  drawing  the  subject  again  into  discussion,  in  order 
to  excite  doubts  which  do  not  at  present  exist.  In  Lake  v.  King 
the  judgment  of  Lord  Hale  and  of  the  other  Judges  was  founded 
upon  this  point,  viz.  that  it  was  the  order  and  course  of  pro- 
ceedings in  Parliament  to  print  and  deliver  copies,  of  which  the 
Court  ought  to  take  judicial  notice.  In  order  therefore  to  bring 
this  case  within  the  rule  in  Lake  v.  King,  we  ought  to  find  that 
it  is  the  order  and  course  of  proceedings  in  Parliament,  that 
members  should  print  their  own  speeches ;  and  that  this  Court 
will  take  judicial  notice  of  such  a  course  of  proceeding.  The 
very  statement  of  the  proposition  shews  it  to  be  untenable.  It 
is  therefore  neither  within  Lake  v.  King  nor  Rex  v.  Wright, 
giving  to  that  case  its  fullest  effect ;  and  even  if  it  were,  perhaps 
the  Court  would  lay  down  the  doctrine  with  somewhat  more 
limitation  than  is  to  be  found  in  that  case. 

Gbose,  J. : 

I  am  not  disposed  to  find  any  fault  either  with  the  direction 

of  the  learned  Judge  or  the  finding  of  the  jury.    In  Rex  v.  Lord 

Abingdon  the  same  arguments  which  have  been  addressed  to  the 

[  ♦280  ]      Court  to-day  were  *fully  considered  by  Lord  Kenton.    It  was 

competent  to  the  jury  to  find  the  defendant  guilty,  if  upon  con- 
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sideration  of  all  the  circumstances,  they  deemed  the  publication    Thb  Kino 
malicious.  '  Cbeevey 

Batlbt,  J. : 

If  the  case  admitted  of  any  doubt  I  should  be  desirous  of 
granting  a  rule.  But  the  case  is  without  difficulty.  A  member 
of  Parliament  has  undoubtedly  the  privilege  for  the  purpose  of 
producing  parliamentary  effect  to  speak  in  Parliament  boldly 
and  clearly  what  he  thinks  conducive  to  that  end.  He  may  even 
for  that  purpose,  if  he  thinks  it  right,  cast  imputations  in  Parlia- 
ment against  the  character  of  any  individual ;  and  still  he  will  be 
protected.  But  if  he  is  to  be  at  liberty  to  circulate  those  imputa- 
tions elsewhere,  the  evil  would  be  very  extensive.  No  member 
therefore  is  at  liberty  so  to  do.  In  Lake  v.  King  such  was  the 
impression  of  the  lawyers  of  that  day.  There  the  defendant  did 
not  justify  the  printing  and  delivering  the  petition  to  divers  sub- 
jects, &c.  generally,  but  to  divers  subjects  being  members  of  the 
committee  appointed  by  the  Commons;  and  such  publication 
was  held  justifiable,  because  it  was  according  to  the  order  of 
proceedings  of  Parliament  and  their  committees.  But  it  is  not 
contended  to-day  that  it  is  according  to  the  course  and  order  of 
Parliament  for  members  to  communicate  their  speeches  to  the 
printers  of  newspapers,  in  order  to  give  them  to  the  world  in  a 
more  corrected  form.  If  any  misrepresentation  respecting  them 
should  go  forth,  there  is  a  course  perfectly  familiar  to  all  mem- 
bers, by  which  such  misrepresentation  may  be  set  right,  viz. 
by  complaining  to  the  House  of  the  misrepresentation,  and 
having  the  author  of  it  at  the  bar  to  answer  to  such  complaint : 
therefore  it  is  not  *necessary  for  the  purpose  of  correcting  the  [  •28i  ] 
misrepresentation  that  a  member  should  be  the  publisher  of  his 
own  speech.  It  has  been  argued  that  the  proceedings  of  courts 
of  justice  are  open  to  publication.  Against  that  as  an  unquali- 
fied proposition  I  enter  my  protest.  Suppose  an  indictment  for 
blasphemy,  or  a  trial  where  indecent  evidence  was  necessarily 
introduced,  would  every  one  be  at  liberty  to  poison  the  minds  of 
the  public  by  circulating  that  which  for  the  purposes  of  justice 
the  Court  is  bound  to  hear  ?  I  should  think  not :  and  it  is  not 
true  therefore  that  in  all  instances  the  proceedings  of  a  court  of 

B.B. — ^VOL.  XIV.  F  P 
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The  Kixo  justice  may  be  published.  Again  it  may  be  said  that  counsel 
Cbeevet.  have  a  right,  in  pursuance  of  their  instructions,  and  whilst 
the  cause  is  going  on,  to  endeavour  to  produce  an  effect  by 
making  such  observations  on  the  credit  and  character  of  parties 
and  their  witnesses,  as  sometimes  when  the  cause  is  over  perhaps 
they  are  sorry  for.  But  have  they  therefore,  or  any  other  per- 
son who  hears  them,  a  right  afterwards  to  publish  those  obser- 
vations ?  I  have  no  hesitation  in  saying  that  when  the  occasion 
ceased,  the  right  also  would  cease,  and  that  it  would  be  no  justi- 
fication to  plead  that  such  a  publication  was  a  transcript  of  the 
counsel's  speech.  So  here  I  think  the  occasion  did  not  justify 
the  publication.  The  ground  of  the  argument  therefore  fails, 
and  I  see  no  reason  for  disturbing  the  verdict. 

Lb  Blanc,  J. : 

As  this  indictment  was  tried  before  me,  I  was  unwilling  to 
give  any  opinion  until  I  heard  those  of  my  Lord  and  my 
brethren :  but  now  that  I  have  so  done,  I  desire  to  express  my 
entire  concurrence  in  those  opinions.  It  has  been  correctly 
stated  by  the  learned  counsel,  that  at  the  trial  I  over-ruled  the 
[  ♦282  ]  objection  taken  *by  way  of  answer  to  this  indictment,  viz.  that 
this  was  a  correct  representation  of  the  speech  delivered  by  the 
defendant  in  Parliament.  I  did  over-rule  it ;  and  said  that  still 
it  was  a  question  for  the  jury  whether  the  subject-matter  was 
libellous.  The  learned  counsel  then  addressed  the  jury,  and  I 
stated  to  them  the  view  in  which  the  case  struck  my  mind,  and 
told  them  that  they  were  to  consider  whether  the  publication  tended 
to  defame  the  prosecutor ;  that  I  was  of  opinion  it  did ;  still, 
however,  leaving  the  question  to  them.  I  further  stated  to  them 
that  where  the  publication  is  defamatory,  the  law  infers  malice, 
unless  any  thing  can  be  drawn  from  the  circumstances  attending 
the  publication  to  rebut  that  inference  ;  and  I  left  it  to  them  to  say 
whether  the  circumstances  of  this  case  did  rebut  that  inference  ; 
adding,  that  in  point  of  law,  the  circumstance  of  its  being  a  publica- 
tion of  a  speech  delivered  by  a  member  of  the  House  of  Commons 
did  not  rebut  it.  As  to  the  right  of  a  Member  of  Parliament  to 
speak  in  Parliament  what  is  defamatory  to  the  character  of 
another,  that  sitting  in  a  court  of  justice  we  were  not  at  liberty 
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to  inquire  into  that ;  because  every  member  had  privilege  of     Thb  Kiko 

speech  in  Parliament :  but  when  he  published  his  speech  to  the     crkeVey. 

i?rorId,  it  then  became  the  subject  of  common  law  jurisdiction ; 

and  the  circumstance  of  its  being  accurate,  or  intended  to  correct 

a  misrepresentation,  would  not  the  less  make  him  amenable  to 

the  common  law  in  respect  of  the  publication.    If  any  thing  had 

since  occurred  in  the  course  of  this  argument  to  induce  me  to 

change  the  opinion  I  entertained  and  pronounced  at  the  trial,  I 

should  have  been  open  to  conviction,  and  thought  it  right  to  send 

the  case  down  again  for  farther  consideration :  but  it  is  my  duty, 

after  I  have  heard  what  has  fallen  ♦from  the  Court,  to  say  that       [  ♦283  ] 

I  still  continue  of  the  same  opinion. 

Ride  refused. 

The  defendant  was  on  a  subsequent  day  in  this  Term  brought 
up  to  receive  the  judgment  of  the  Court,  and  a  fine  imposed 
of  1001. 


GOODTITLE,    on    the    Demise    of    RADFOED,    v.        isis. 
SOUTHERN.t  ^—' 

(1  M.  &  S.  299—301.)  [  299  ] 

Dorise  of  all  that  my  farm  called  Trogues  farm,  now  in  the  occu- 
pation of  A.  0./'  is  not  necessarily  limited  to  the  lands  of  Trogues  farm 
in  the  occupation  of  A.  C,  but  may  be  shewn  by  evidence  to  extend  to 
other  lands  of  Trogues  farm  not  in  his  occupation. 

Ejectment  for  two  closes  of  land  in  the  parish  of  Barley,  in 
the  county  of  Derby,  tried  before  Gibbs,  J.  at  the  last  assizes  for 
that  county.  The  defendant  claimed  under  the  following  devise 
in  the  will  of  Bichard  Southern :  "  I  give  and  devise  all  that  my 
farm,  lands,  and  hereditaments  called  Trogues  farm,  situate 
within  the  parish  of  Darley,  in  the  county  of  Derby,  now  in  the 
occupation  of  A.  Clay,  unto  my  brother  John  Southern,  and  to 
his  heirs  and   assigns  for  ever."    The  lessor  of  the  plaintiff 

t  Affirmed  by  the  judgment  of  (1867)36L.  J.Ch.  174,  15L.T.N.  S. 
l^rd  Cranwobtb  in  Slingaby  y.  605,  and  by  Lord  Selbokne,  G.  in 
Oranger  (1859)  7  H.  L.  C.  273,  282,  Eardwick  v.  Hardwick  (1873)  L.  B. 
28  L.  J.  Ch.  616;  and  foUowed  by  16  Eq.  168,  177,  42  L.  J.  Ch.  636.— 
^Ialdts,  V..C.   in   White  v.  Birch     B.  0. 

r  F  2 
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GOODTITLE, 

Lessee  of 
Badfobd, 

V. 

South  EBK. 


[♦300] 


claimed  ander  the  residuary  clause  in  the  same  will ;  which  it 
was  admitted  would  entitle  him  to  the  premises  in  question, 
provided  they  did  not  pass  to  the  defendant  under  the  above 
devise.    On  the  part  of  the  lessor  of  the  plaintiff  it  was  proved 
that  Trogues  farm  was  in  the  occupation  of  A.  Clay ;  but  the 
closes  in  question  were  not  in  his  occupation,  but  in  the  occupa- 
tion of  one  Marsden  :  and  in  order  to  shew  that  they  were  not 
parcel  of  Trogues  farm,  and  that  the  testator  Richard  Southern 
did  not  take  them  as  such,  the  will  of  one  Houghton,  deceased, 
was  produced  ;  which  contained  the  following  devise  {inter  alia) 
to  B.  Southern,  '*  Also  all  that  piece  or  parcel  of  ground  situate 
in  the  liberty  of  Wansley,  and  in  the  parish  of  Barley,  commonly 
called  or  known  by  the  name  of  Trogues,  otherwise  Trough's- 
pasture ;  and  also  *all  those  two  closes  of  land  situate  at  the 
bottom  of  the  pasture  called  Trogues,  otherwise  Trough's  pas- 
ture, called  by  the  name  of  the  Bale-closes."    B.  Southern,  when 
he  became  entitled  to  this  land  under  Houghton's  will,  about  13 
years  since,  let  the  two  closes  to  Marsden,  and  evidence  was 
offered  of  payment  of  rent  by  Marsden  to  B.  Southern,  in  order 
to  shew  that  B.  Southern  knew  in  whose  occupation  the  land 
was.    On  the  part  of  the  defendant,  a  notice  to  quit  was  proved, 
which  had  been  given  to  Marsden  by  B.  Southern  a  few  months 
before  the  time  of  making  his  will ;  which  notice  was  in  these 
terms :  "  I  do  hereby  give  you  notice  to  quit  and  deliver  up  the 
possession  of  all  my  lands  belonging  to  and  called  Trogues  farm, 
situate  in  the  parish  of  Darley,  now  in  your  possession,  on  or 
before  Lady-day  next."    This  evidence  was  objected  to  by  the 
counsel  for  the  plaintiff,  but  was  admitted  by  the  learned  Judge, 
and  thereupon  the  plaintiff  was  nonsuited. 


Vaughan^  Serjt.,  now  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  this  being  a  specific  devise  of  Trogues  farm  in  the 
occupation  of  Clay,  and  Trogues  farm  being  proved  in  his  occu- 
pation, there  was  a  clear  description  of  property  for  the  devise  to 
operate  upon ;  and  consequently  it  admitted  of  no  extension  to 
other  lands,  not  in  the  occupation  of  Clay,  although  they  might 
be  parcel  of  Trogues  farm :  for  such  a  construction  would 
amount  to  a  complete  rejection  of  the  words  "in  the  occupation 
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of  Clay."    And  as  the  devise  would  admit  of  no  extension,  the  Goodtitle, 
evidence  which  was  received  for  the  purpose  of  extending  it  was    badfobd, 
consequently  improperly  received.  southern. 

Lord  Ellenborough,  Gh.  J. :  [  30i  ] 

Parcel  or  no  parcel  is  always  a  question  of  evidence  for  a  jury; 
and  in  the  same  manner  it  was  competent  to  shew  here,  if  there 
was  any  doubt,  that  the  two  closes  were  parcel  of  Trogues  farm, 
by  which  name  the  thing  devised  was  sufficiently  ascertained. 
The  testator  certainly  contemplated  these  closes  as  parcel  of 
Trogues  farm,  when  he  gave  the  notice  to  quit.  That  is  clearly 
an  exposition  of  the  description  which  he  used  in  his  will.  As  to 
the  argument,  that  the  words  of  the  devise  are  satisfied  by  apply- 
ing them  to  the  farm  in  Clay's  occupation,  and  therefore  cannot 
be  extended  to  the  closes  in  question ;  it  may  be  answered  that  if 
these  closes  were  parcel  of  Trogues  farm,  the  word  "all"  in  the 
devise  would  not  be  satisfied  without  including  them.  The 
testator  was  mistaken  as  to  the  person  in  whose  occupation  the 
two  closes  were ;  but  the  devise  is  sufficiently  comprehensive : 
it  is  clear  that  he  meant  to  pass  all  which  was  called  Trogues 
farm,  which  is  a  plain  and  certain  description ;  and  the  defec- 
tive description  of  the  occupation  will  not  alter  the  devise. 

Ls  Blanc,  J. : 

The  only  question  is  on  the  admissibility  of  the  evidence ;  and 
that  question  has  been  determined  by  the  cases,  some  of  which 
have  been  before  the  Courts  very  recently.!  This  was  clearly  a 
latent  ambiguity,  which  may  be  explained  by  evidence. 

Bayi-ey,  J. : 

The  testator  devises  "  all  his  farm  called  Trogues  farm ; " 
and  it  was  competent  to  shew  by  evidence  of  what  parcels  that 
farm  consisted. 

Per  Curiam  :  Rnle  refused, 

1[  Boey.  Vernon,  5  East.  79;  Marshall  v.  Hopkins,  15  East,  309;  Ooodrighi 
T.  Pears,  11  Bast,  58. 
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1813.  DAVIDSON   AND   Another  v.  WILLASEY. 

''^^^'  (I  M.  &  S.  313—317.) 

r  313  ]  Where  a  ship  was  chartered  from  Liverpool  to  Jamaica,  there  to  take 

on  board  a  full  cargo  for  Liverpool  at  the  current  rate  of  freight,  to  be 
paid  at  one  month  from  the  discharge  of  her  cargo  at  Liverpool ;  and 
the  shipowners  effected  a  valued  policy  on  the  freight  at  and  from 
Jamaica  to  her  port  of  discharge  in  the  United  £angdom ;  and  the  ship 
arrived  at  Jamaica,  and  after  taking  on  board  one  half  of  her  cargo,  was- 
lost  by  storm,  the  remainder  of  her  cargo  being  on  shore  and  ready  to 
be  shipped:  Held,  that  the  assured  were  entitled  to  recover  as  for  a. 
total  loss. 

Action  on  a  policy  of  assurance  on  freight,  valued  at  4,000Z., 
upon  the  ship  St.  Andrew,  *'  at  and  from  any  port  or  ports  in 
Jamaica  to  her  port  of  discharge  in  the  United  Kingdom."  The 
loss  declared  on  was  hy  perils  of  the  sea.  There  were  also  the 
usual  money  counts.  At  the  trial  before  Lord  EUenborough^ 
Ch.  J.  at  the  London  sittings  after  last  Trinity  Term  a  verdict 
was  found  for  the  plaintiff  for  the  whole  amount  of  the  defen- 
dant's subscription,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  plaintiffs  were  owners  of  the  ship,  and  in  June,  1811, 
chartered  her  to  Messrs.  Horsfall  and  Hodgson  for  a  voyage  from 
the  port  of  Liverpool  (where  she  was  then  lying)  to  the  island  of 
Jamaica,  there  to  take  in  a  full  cargo  of  West  India  produce  for 
Liverpool  or  London,  at  the  option  of  the  charterers.  The 
charterers  covenanted  that  they  would  cause  the  vessel  to  be  full 
laden  at  Jamaica  wibh  such  goods  as  aforesaid,  and  would  pay 
freight  at  the  average  and  current  rate  of  freight  from  Jamaica 
to  Liverpool  or  London,  at  the  end  of  one  month  from  the  dis- 
charge of  the  cargo.  The  amount  of  the  full  freight  according 
to  the  rate  stipulated  in  the  charter-party  would  have  exceeded 
the  sum  insured.  The  ship  arrived  at  Jamaica,  and  took  oii 
board  one  half  of  her  homeward  cargo ;  and  goods  sufficient  to 
have  fully  loaded  her  were  on  shore  ready  to  be  shipped,  and 
would  have  been  shipped  within  the  limited  time ;  but  two  daj-s. 
f  *^^*  ^  before  it  expired  *the  vessel  was  stranded  and  wholly  lost  by  the 
perils  of  the  seas ;  and  no  freight  has  been  earned  by  the  plain- 
tiffs.   If  the  loss  on  the  policy  is  total,  the  plaintiffs  have  not 
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been  paid  :  but  if  it  is  a  partial  loss,  they  have  already  received     Davidson 
it  from  the  defendant.  WiLLASEr, 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  a  total  loss.  If  they  are  so 
entitled,  the  present  verdict  is  to  stand  ;  otherwise  a  nonsuit  to 
be  entered. 

[The  question  having  been  argued  :] 

Lord  Ellenborouoh,  Ch.  J. :  [  316  ] 

The  interest  intended  to  be  insured  was  the  freight  which  the 
assured  would  have  earned  under  the  terms  of  the  charter-party, 
if  the  voyage  had  not  been  stopped  by  the  perils  insured  against ;  t 
which  has  been  held  for  upwards  of  20  years  past  to  be  an  in- 
surable interest  as  freight.  Then  the  question  is,  whether  the 
assured  were  in  the  prosecution  of  that  interest  so  as  to  have 
acquired  an  inchoate  right  to  the  freight  at  the  time  when  the 
loss  happened.  We  cannot  allow  any  weight  to  the  arguments 
used  to  prove  that  they  were  not,  without  setting  aside  the  cases 
of  Thompson  v.  Taylor, I  and  Horncastle  v.  Siiart,^  which  are 
precise  upon  this  point:  and  there  seems  to  be  no  reason  for 
disturbing  them.  The  distinction  between  this  case  and  Forbes  v. 
Asjnnall  Ij  has  been  truly  stated,  and  is  a  clear  one:  there,  there 
was  no  charter-party,  and  the  valuation  on  the  policy  was  made 
with  reference  to  freight  ui)on  all  the  goods  intended  to  be 
carried  on  the  voyage  insured,  a  part  only  of  which  goods  was 
lost,  and  the  rest  never  were  or  might  have  been  obtained ;  so 
that  the  loss  was  not  total  within  the  meaning  of  the  valuation : 
but  here  the  valuation  is  inade  with  reference  to  the  freight 
under  the  charter-party,  the  whole  of  which  the  plaintiffs  have 
been  prevented  from  earning  by  one  of  the  perils  insured  against. 
The  loss  therefore  is  total  within  the  meaning  of  the  policy. 

Gbose,  J. : 

I  have  no  doubt  but  that  the  cases  already  decided  upon 

t  Cited  and  applied  in  judgment  J  3  E.  R.  233  (6  T.  E.  478). 

of  Hannex,  J.  in  Barber  v.  Fleming  §  8  E.  E.  649  (7  East,  400). 

(IS69)  L.  B.  6  Q.  B.  59,  75,  39  L.  J.  ||  12  E.  E.  352  (13  East,  323). 
Q.  B.  25.— E.  C. 
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Davidson     this   point  are  right;    and  therefore  we  ought  to  abide  by 
WiLLASBT.    them. 

[  317  ]       Lb  Blanc,  J. : 

The  prior  cases  determined  that  in  the  case  of  a  freight  policy, 
where  the  assured  has  entered  into  a  contract  for  freight,  under 
which,  except  for  the  wrongful  act  of  the  party  with  whom  he 
has  contracted,  he  would  be  in  a  condition  to  earn  his  freight, 
if  the  voyage  were  not  stopped  by  a  peril  insured  against ;  there 
if  the  voyage  has  commenced  in  which  the  freight  is  to  be 
earned,  and  be  stopped  by  any  of  those  perils,  the  assured  will 
be  entitled  to  recover  to  the  full  amount.  In  the  case  of  Forbes  v. 
Aspinall,^  it  was  attempted  to  carry  the  prior  cases  farther,  and 
to  make  the  underwriter  liable  for  a  total  loss,  where  there  was 
no  contract  under  which  the  assured  could  have  demanded 
freight,  and  where  several  contingencies  might  have  intervened 
to  deprive  the  party  of  his  full  freight  if  the  loss  had  not 
happened. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  question  is,  to  what 
extent  the  assured  have  been  damnified  by  one  of  the  perils 
insured  against;  for  to  that  extent  they  are  entitled  to  an 
indemnity.  It  appears  to  me  that  they  must  be  considered 
either  as  having  lost  the  benefit  of  taking  on  board  a  full  home- 
ward cargo,  which  would  have  entitled  them  to  their  full  freight 
under  the  charter-party ;  or  of  fixing  the  freighters,  if  they  had 
refused  to  complete  their  loading,  with  damages  to  the  amount 
of  the  full  freight ;  and  I  consider  that  the  same  as  freight. 

Judgment  for  the  plaintiffs. 
t  12  B.  R.  352  (13  East,  323). 
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WILLIAMS    V.    THE    LONDON    ASSUEANCE  isis. 

COMPANY.  ''^"- 

(1  M.  &  S.  318—327.)  [  318  ] 

Action  on  a  policy  on  ship  at  and  from  London  to  the  East  Indies, 
until  her  aniyal  at  her  port  of  discharge  on  the  outward  voyage.  Loss 
by  perils  of  the  seas.  Ship  was  chartered  from  London  to  the  East 
Indies,  there  to  deliver  her  outward  cargo  and  return  thence  with  a 
cargo  for  England  into  the  Thames,  and  there  make  a  true  delivery, 
&c, ;  and  it  was  agreed  that  the  charterers  should,  upon  condition  that 
the  ship  performed  her  voyage  and  arrived  at  London,  and  not  other- 
wise, pay  freight  for  every  ton  of  goods  that  should  be  brought  home  at 
so  much  per  ton;  the  ship  sailed  on  the  voyage  insured,  and  in  the 
course  of  her  outward  voyage  incurred  an  average  loss,  but  was  repaired 
and  afterwards  performed  her  voyage,  and  the  freight  was  received: 
Held,  that  the  freight  was  liable  to  contribute  to  general  average, 
and  that  the  imderwriter  was  entitled  to  deduct  in  respect  of  such' 
contribution. 

Debt  on  a  policy  of  assurance  on  the  ship  Dorsetshire,  valued 
at  6,000Z.  on  a  voyage  at  and  from  London  to  Madeira,  the  Cape 
of  Good  Hope,  and  all  or  any  the  ports  or  places  in  the  East 
Indies,  China,  Persia,  or  elsewhere  on  this  or  the  other  side  of 
the  Cape,  until  arrived  at  her  last  port  of  discharge  on  the  out- 
ward voyage.  The  loss  declared  upon  was  by  perils  of  the  sea. 
The  defendants  pleaded  the  general  issue,  and  paid  2,3002.  into 
Court.  At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the 
London  sittings  after  last  Trinity  Term,  a  verdict  was  found  for 
the  plaintiff  for  141Z.  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

By  charter-party,  of  the  8rd  of  September,  1810,  the  plaintiff 
and  R.  Williams  the  younger,  as  part-owners,  on  behalf  of  them- 
selves and  the  rest  of  the  owners,  chartered  the  ship  to  the  East 
India  Company,  for  a  voyage  from  London  to  such  ports  in  the 
East  Indies,  or  within  the  limits  of  the  Company's  trade,  as  the 
Company  should  direct ;  and  it  was  agreed,  in  consideration  of 
the  sum  of  3,0002.  by  the  Company  to  be  imprest  or  paid  to  the 
said  part-owners,  &c.  at  the  ship's  arrival  at  Gravesend  out- 
wards, in  part  of  the  freight  and  demurrage  to  grow  due  in 
respect  of  the  intended  voyage,  &c.  that  the  ship  *should  take  [  ♦3i9  j 
on  board  in  her  outward  voyage  a  cargo  not  exceeding  918  tons, 
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Williams     and  should  deliver  the  same  at  the  consigned  port ;    and  there 
Thb  t.oxdox  also  take  in  any  other  cargo,  and  deliver  the  same  at  any  other 
•  ^^ip^KY^    port,  and  so  from  port  to  port  as  the  Company  or  their  agents 
should  direct ;  and  finally  return  from  her  last  loading  port  with 
a  cargo  for  England,  into  the  river  Thames,  within  the  port  of 
London,  and  there  make  a  right  and  true  delivery  into  the 
Company's  warehouses,  &c.      The  charter-party  also  stipulated 
for  the  allowance  to  the  Company,  either  by  payment  or  deduc- 
tion out  of  the  freight  and  demurrage  payable  to  the  owners,  at 
the  rate  of  5L  for  every  ton  of  the  913  tons  which  should  be 
tendered  by  the  Company  and  not  taken  on  board ;  and  that  the 
Company  should  allow  to    them  at    the  same  rate   for  every 
ton  exceeding  913.      And  as    touching  the  freight  to  be  paid 
or  allowed  by  the  Company,  it  was  agreed  that  the  Company 
should,    upon    condition  that  the   ship  performed  her  voyage 
and   arrived  at  London   in  safety,  and    the    part-owners  and 
master   performed    the    covenants   on   their  part   to   be    per- 
formed, and  not  otherwise,  pay  to  the  part-owners  in  London,  at 
the  times  thereafter  mentioned,  and  not  before  or  otherwise, 
freight  for  every  ton  of  goods  that  should  be  brought  home  in 
the  said  ship  for  account  of  the  Company  to  the  port  of  London, 
except  the  privilege  goods  of  the  master,  officers,  and  ship's 
company,  not  exceeding  73  tons,  as  follows :    "  that  is  to  say, 
[here  followed  a  specification  of  the  rates  per  ton  according  as 
the  goods  should  be  loaded  at  the  different  settlements  of  the 
Company] ,  and  so  for  any  greater  or  less  quantity  than  a  ton,  to 
be  computed  as  aforesaid.     And  it  was  also  covenanted  that  if 
any  of  the  goods  that  should  be  laden  on  board  the  ship  in  her 
[  •320  ]       outward  voyage  should  be  lost  or  not  delivered  at  *the  ship's 
consigned  port  or  ports ;   in  such  case  the  part-owners  should 
pay,  or,  at  the  election  of  the  Company,  allow  to  the  Company- 
out  of  the  freight  and  demurrage  to  grow  due,  the  full  prime 
cost  of  such  goods  so  lost  or  not  delivered,  together  with  SOL  for 
every  lOOZ.  on  such  prime  cost ;    but  that  no  such  payment 
should  be  made  if  there  happened  to  be  an  utter  and  inevitable 
loss  of  the  said  ship  and  cargo,  nor  should  any  other  payment  be 
made  for  such  goods  as  should  necessarily  perish  or  be  cast  into 
the  sea  in  the  outward  voyage  for  the  preservation  of  the  ship 
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and  cargo,  than  by  an  average  to  be  borne  by  the  said  ship,     Williams 
freight,  demurrage,  and  cargo.  The  London 

In  December,  1810,  the  ship  sailed  from  the  port  of  London 
on  the  voyage  insured ;  and  on  the  4th  of  January,  1811,  met 
with  a  severe  gale  of  wind,  in  which  she  lost  her  anchor  and 
cables ;  and  was  afterwards  driven  upon  a  sand  near  the  Nore, 
and  suffered  considerable  damage ;  but  with  assistance  was  got 
off  the  sand,  brought  back  to  London,  and  unloaded ;  and  after 
being  put  into  dock  and  repaired,  she  proceeded  again  upon  the 
voyage  insured ;  and  at  the  time  of  the  commencement  of  this 
action  was  absent  upon  such  voyage.  The  particular  average  on 
the  ship  amounted  to  9,602i.  16«.  Qd.  The  general  average 
amounted  to  5,742Z.  10s.  9d.  The  ship  arrived  in  the  Thames 
upon  her  return  from  the  East  Indies  in  the  latter  end  of  October, 
1812,  with  a  homeward  cargo  on  board,  shipped  on  account  of 
the  Company,  and  at  the  time  of  the  trial  was  in  Long  Reach  in 
the  Thames,  but  had  not  arrived  at  her  moorings,  or  in  a  situation 
to  deliver  her  homeward  cargo. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
freight  payable  under  the  charter-party  is  to  contribute  to  the 
general  average.     If  the  Court  shall  be  of  *opinion  that  it  ought      [  ♦321  j 
not  to  contribute,  the  verdict  is  to  stand  ;  if  otherwise,  a  nonsuit 
is  to  be  entered. 

[After  argument :] 

Lord  Ellbnborough,  Ch.  J. :  [  323  j 

This  is  the  case  of  an  insurance  on  the  outward  voyage,  on  a 
ship  chartered  for  a  voyage  out  and  home ;  in  the  course  of 
which  outward  voyage  an  average  loss  has  happened ;  and  the 
question  is,  whether  the  freight  payable  under  the  charter-party 
is  liable  to  contribute  to  general  average.  It  is  contended  that 
the  whole  freight  out  and  home  is  not  liable  :  but  the  whole  was 
affected  and  might  have  been  frustrated  by  the  loss,  and  was 
eventually  preserved  to  the  owners  by  the  repairs  done  to  the 
ship.  It  is  true  indeed  that  if  this  action  had  been  commenced 
immediately  upon  the  loss  happening,  it  would  not  have  been 
open  to  the  defendants  to  say  that  the  plaintiff  was  recouped  in 
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Williams    damages  by  a  contribution  in  respect  of  freight  which  at  that 
The  London  time  was  contingent.    But  the  case  now  before  us  is  argued  upon 
(^MFANrf    ^^  admission  that  the  freight  has  actually  been  received ;  and 
therefore  now  the  amount  of  the  damages  must  be  that  of  the 
original  damage,  minus  the  amount  of  the  plaintiffs  contribu- 
tion :  and  the  difficulty  as  to  the  outward  and  homeward  voyage 
[  •326  ]      seems  to  be  removed  *by  the  consideration  that  the  whole  freight 
was  saved  by  the  repairs.     In  OodscM  v.  Boldero  t  it  was  resolved 
that  a  contract  of  insurance  being  a  contract  of  indemnity,  if  the 
damage  likely  to  result  from  the  loss  was  obviated,  the  founda- 
tion of  any  action  on  the  ground  of  such  insurance  was  gone : 
and  that  the  source  from  which  such  indemnity  was  derived  was 
immaterial. 

Le  Blanc,  J. : 

The  stress  of  the  argument  for  the  plaintiff  is  this,  that  the 
contribution  was  uncertain  at  the  time  of  the  loss.  But  in  all 
cases  of  contribution  to  general  average  freight  cannot  at  the 
moment  of  the  loss  be  received,  and  therefore  the  contribution 
must  be  always  uncertain ;  and  yet  in  Da  Costa  v.  Netvnham  I 
freight  was  determined  to  be  contributory.  It  is  therefore  not 
a  decisive  argument  against  its  being  contributory  that  the 
thing  does  not  exist  in  certainty  at  the  time  of  the  loss.  The 
next  argument  is,  that  this  insurance  is  not  co-extensive  with 
the  charter-party,  and  that  the  question  is  to  be  taken  as  if  the 
underwriter  had  been  called  upon  for  his  indemnity  at  the  time 
when  the  voyage  insured  ended.  But  suppose  in  this  case  there 
had  been  an  insurance  upon  the  homeward  voyage,  what 
difference  would  it  have  made  whether  the  voyage  out  and  home 
was  insured  ?  If  it  is  once  established  that  freight  is  contributory, 
the  freight  saved  must  equally  contribute  to  the  general  average, 
whether  the  policy  be  upon  the  whole  or  only  part  of  the  voyage. 

Bayley,  J. : 

Where  part  of  a  cargo  is  sacrificed  for  the  preservation  of  the 
rest,  it  becomes  a  subject  of  general  average,  and  all  the  parties 
whose  property  is  thereby  preserved  are  to  contribute.     Here 

t  9  East,  72.  t  2  T.  B.  407. 
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the  plaintiff  had  a  ^vested  right  of  freight ;  he  had  some  freight    Williams 
then  actually  due,  and  the  whole  was  put  in  hazard,  and  the  the  London 
whole  has  been  ultimately  earned.     The   difficulty  raised   in   ^Jpant"^ 
argument  is  this,  that  a  thing  is  not  to  contribute  unless  ulti-      [  •327  ] 
mately  saved,  and  that  it  was  uncertain  at  the  termination  of  the 
outward  voyage  whether  the  freight  would  be  saved ;    but  this 
freight  was  one  entire  and  indivisible  sum  payable  for  the  use  of 
the  ship  out  and  home;   therefore  when  ultimately  earned, 
having  been  put  in  hazard  and  saved,  it  ought  to  contribute. 

Per  Curiam  :  Judgment  of  nonsuit. 


DOE,     ON    THE    SEVERAL    AND    JOINT    DEMISES    OF     JOHN  1813. 

HENEY  EOAKE,  THO.  WM.  EOAKE,  GEOEGE     ^—' 
BOA¥E,  AND  ELIZABETH  EOAKE,  v.  NOWELL.t      [  327  ] 

(1  M.  &  8.  327—^34.) 

Devise  of  all  the  testator's  freeliold  estates  to  J.  S.  for  life,  and  on  bis 
decease  to  and  among  his  children  equally,  at  the  age  of  twenty-one, 
and  their  heirs,  as  tenants  in  common ;  but  if  only  one  child  shaJl  liye 
to  attain  such  age,  to  such  child  and  his  or  her  heirs,  at  his  or  her  age 
of  twenty-one ;  and  in  case  J.  S.  shall  die  without  issue,  or  such  issue 
shall  die  before  twenty-one,  then  oyer :  Held,  that  the  children  of  J.  S. 
took  a  Tested  remainder. 

Ejectment  for  a  messuage,  and  other  premises.  At  the  trial 
before  Lord  Ellenborongh,  Ch.  J.  at  the  last  summer  assizes 
for  the  county  of  Surrey,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

Sarah  Trymmer  being  seised  in  fee  of  the  premises  in  question, 
by  her  will,  dated  the  6th  day  of  June,  1788,  after  making 
(amongst  other  things)  a  specific  bequest  to  John  Boake,  her 
nephew  and  heir  at  law,  directed  the  remainder  of  her  personal 
estate  not  then  invested  in  Government  funds,  India  stock,  or 
annuities,  to  be  forthwith  *laid  out  by  her  executors  in  the  [  *328  ] 
purchase  of  Government  securities,  and  the  dividends  and  interest 
thereof,  as  also  of  all  stocks,  funds,  or  annuities  which  should 
be  standing  in  her  name  at  her  decease,  to  be  from  time  to  time 

t  Beferred  to  as  a  leading  autho-  bobne,  G.  in  PearTu  y.  Mosdey  (1880) 
xity  in  the  judgment  of  Lord  SsL-      5  App.  Gas.  721.— B.  G. 
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Dob  received  by  them,  and  paid  to  her  said  nephew  John  Eoake  for 
NowKLL.  his  life,  and  at  his  decease  the  whole  principal  dividends  and 
interest  of  such  stocks,  funds,  or  annuities  to  be  paid  and  trans- 
ferred by  her  executors  to  the  lawful  children  of  John  Eoake,  at 
the  age  of  twenty-one,  equally ;  but  if  only  one  should  attain 
such  age,  to  such  only  child  at  such  age :  and  if  her  said 
executors  should  think  proper,  they  were  at  liberty  to  apply  such 
part  of  the  dividends  and  interest  of  such  stocks,  funds,  or 
annuities  as  their  judgment  should  direct  them  towards  the 
maintenance  and  education  of  such  children  or  child  till  twenty- 
one  ;  and  if  John  Eoake  should  leave  no  child  or  children  law- 
fully begotten  at  his  death,  or  they  should  all  die  before  John 
Eoake,  or  the  attaining  the  age  of  twenty-one,  then  she  gave  the 
whole  principal  dividends  and  interest  of  such  stocks,  funds  and 
annuities,  to  and  among  her  nephews  Miles,  Thomas,  John  and 
James  Pinfold,  and  her  nieces  Sarah  Pinfold  and  Susannah 
Longman,  or  such  of  them  as  should  be  then  living.  The 
testatrix  then  devised  as  follows :  "I  give  and  devise  all  my 
freehold  estates  in  the  city  of  London,  and  county  of  Surrey,  or 
elsewhere,  to  my  said  nephew  John  Eoake  for  his  life,  on  con- 
sideration that  out  of  the  rents  thereof  he  do  from  time  to  time 
keep  such  estates  in  proper  and  tenantable  repair,  and  on  the 
decease  of  my  said  [nephew  John  Eoake,  I  devise  all  my  said 
estates  (subject  to  and  chargeable  with  the  payment  of  thirty 
pounds  a-year  to  Ann,  the  wife  of  the  said  John  Eoake,  for  her 
life,  by  even  and  quarterly  payments,)  to  and  among  his  children 
I  •329  ]  lawfully  *begotten,  equally,  at  the  age  of  twenty-one,  and  their 
heirs,  as  tenants  in  common.  But  if  only  one  child  shall  live  to 
attain  such  age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or 
her  age  of  twenty-one  ;  and  in  case  my  said  nephew  John  EoaJie 
shall  die  without  lawful  issue,  or  such  lawful  issue  shall  die 
before  twenty-one,  then  I  devise  all  the  said  estates  (chargeable 
with  such  annuity  of  SOL  a-year  to  the  said  Ann  Eoake  for  her 
life,  in  manner  aforesaid,)  to  and  among  my  said  nephews  and 
nieces.  Miles,  Thomas,  John,  James,  and  Sarah  Pinfold,  and 
Susannah  Longman,  or  such  of  them  as  shall  be  then  living, 
and  their  heirs  and  assigns  for  ever."  The  testatrix  died  on  the 
4th  of  December,  1786,  without  having  revoked  or  altered  her 
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will,  leaving  J.  Boake,  the  devisee,  her  heir  at  law,  her  surviving.         ix« 
J.  Boake  was  then  a  widower,  and  had  not  any  issue ;  and  on     Kowell. 
the  te^trix's  decease,  he  entered  upon  the  premises.    On  the 
10th  of  May,  1787,  he  married,  and  afterwards  had  the  four 
lessors  of  the  plaintiff,  his  only  children ;    and  in  Michaelmas 
Term,  1789,  levied  a  fine  sur  conuzance  de  droit,  &c.  of   the 
premises,  with  proclamations  to  the  use  of  himself  in  fee,  in 
pursuance  of  a  covenant  contained  in  an  indenture  made  on  the 
oth  of  November  in  that  year.    Two  of  the  lessors  of  the  plaintiff 
were  bom  before  the  execution  of  the  indenture  and  levying 
the  fine  above  mentioned.    In  Trinity  Term,  1797,  J.  Eoake  also 
suffered  a  recovery  of  the  premises  to  the  use  of  such  persons  as  he 
should  appoint,  and  on  21st  May,  1802,  by  Meeds  of  lease  and  re- 
lease appointed  the  same  to  the  defendant  in  fee.    J.  Boake  was  in 
possession  of  the  premises,  as  devisee  under  the  will  at  the  date 
of  the  said  indenture  and  fine,  and  died  on  the  13th  of  February, 
1808,  leaving  the  four  lessors  of  the  plaintiff,  him  surviving,  being 
then  all  infants  under  the  age  of  twenty-one  years.     The  two 
first  lessors  of  the  *plaintiff  have  since  attained  their  respective  I  [  *3S0  ] 
ages  of  twenty-one  years,  subsequently  to  which  and  before  the 
date  of  the  demises  in  this  ejectment  an  actual  and  formal  entry 
was  made  by  the  plaintiffs  lessors  respectively  upon  the  premises 
in  question  for  the  purpose  of  avoiding  the  operation  of  the  fine 
and  recovery. 

The  question  for  the  opinion  of  the  Court  is.  What  interest 
(if  any)  the  lessors  of  the  plaintiff,  the  children  of  John  Eoake, 
or  any  of  them,  take  under  Sarah  Trymmer's  will  ?  and  whether 
the  fine  or  recovery  has  barred  their  title  ? 

[After  argument :] 

LoBD  Ellenborouoh,  Ch.  J. :  [  334  ] 

I  think  this  case  concluded  by  Bromfield  v.  Crowder ;  +  which 
was  very  fully  considered.  That  was  a  devise  in  remainder 
of  all  the  testator's  estate  to  J.  D.  Bromfield,  if  the  said 
J.  D.  B.  should  live  to  attain  the  age  of  twenty-one, 
bat  in  case  J.  D.  B.  died  under  twenty-one,  and  C.  Bromfield 
t  8  B.  E.  805  (I  Bos.  &  P.  (N.  E.)  313). 
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Dob  shoald  sarvive  him,  then  over  :  and  it  was  resolved  that  J.  D. 
NowKLL.  Bromfield  took  a  vested  estate  detenninable  upon  the  contingency 
of  his  dying  under  twenty-one.  After  that  decision  came  the 
case  of  Doe  v.  Moore ^^  which  was  an  immediate  devise  of  the 
testator's  real  estate  in  fee  to  J.  Moore,  when  he  attained  the 
age  of  twenty-one,  but  in  case  he  died  before  twenty-one,  then  to 
his  brother,  &c. :  and  there  it  was  held  that  J.  Moore  took  a 
vested  estate.  So  that  it  appears  whether  the  devise  be  in 
remainder  or  an  immediate  devise,  there  is  no  substantial  dis- 
tinction. Here  the  words  of  the  devise,  after  the  decease  of 
J.  Boake,  are  to  and  among  his  children  equally  at  the  age  of 
twenty-one,  but  if  only  one  child  shall  live  to  attain  such  age, 
to  such  child  at  the  age  of  twenty-one ;  and  in  case  J.  Boake 
shall  die  without  issue,  or  such  issue  shall  die  before  twenty-one, 
then  over.  I  see  nothing  in  this  devise  to  distinguish  it  from 
the  above  cases.  The  consequence  is  that  the  children  must  be 
considered  as  taking  vested  remainders. 

Per  Curiam  :  Postea  to  the  plaintiff. 


Another  ejectment  upon  the  same  title  had  been  brought  in 
a  case  of  Doe  v.  RandoUy  and  the  judgment  which  was  given 
without  argument  following  that  in  Doe  v.  Nowell  was  brought 
up  to  the  House  of  Lords  by  writ  of  error.  It  is  reported  under 
the  title  of 

1817.  BANDOLL  V.  DOE. 

MayJ/1, 16.  (5  jy^^^  202—224.) 

[The  arguments  in  the  House  were,  in  substance,  as  follows :] 

[  5  Dow,  206  ]  Mr.  Leach  and  Mr.  Richardson  for  plaintiffs  in  error : 

The  whole  question  turns  upon  this,  whether  the  testator 
meant  to  give  any  thing  to  any  one  till  he  or  she  attained  the 
age  of  twenty-one.  If  the  will  had  stopped  with  the  words  "  to 
and  amongst  his  children  lawfully  begotten,  equally  at  the  age  of 
[*207]  twenty-one,  and  their  heirs,  as  tenants  in  common,"  *no 
lawyer  would  question  that  this  would  have  been  a  devise  to  a 

t  13  P.  R.  329  (14  East,  601). 
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person  or  persons  at  twenty-one,  and  that  no  estate  vested  till     Rasdoll 
twenty-one.     This  case  has  been  considered  as  coming  within        doe. 
the  principle  of  Baraston's  case  in  Coke,t  and  of  Bromfield  v. 
Croicder,  1 1 B.  &  P.,  N.  R.  318,  decided  below  in  1814,  and  affirmed 
ia  this  House  in  1815.    But  in  considering  the  expressions  of 
the  will,  your  Lordships  have  to  determine  on  the  whole,  whether 
this  was  intended  as  a  condition,  precedent,  or  subsequent.    The 
universal  rule  of  construction  with  respect  to  wills  is,  that  the 
intent  is  to  be  collected,  not  from  particular  expressions,  but 
from  the  whole  of  the  will  taken  together ;  so  that  it  is  unneces- 
sary to  refer  to  any  particular  class  of  cases,  as  that   is  the 
universal  rule.     Then  the  testatrix  having  in  this  case  given 
an  estate  at  twenty-one,  and  not  till  twenty-one,  we  have  to 
consider  whether  from  the  whole  of  the  will  any  intent  can  be 
discovered  contrary  to  the  import  of  that  expression.     The  will 
proceeds  thus  :  '^  but  if  only  one  child  shall  live  to  attain  such 
age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her  age  of 
twenty-one  years  ;  "  that  is,  if  more  than  one,  they  shall  take 
equally  at  twenty-one  ;  if  only  one,  then  that  one  shall  take  the 
whole  at  twenty-one.    Is  not  this  then  a  still  stronger  expression 
of  contingency  ?    The  second  clause  not  controlling  the  first, 
but  expressing  with  more  precision  the  intent  before  indicated. 
Then  follows  **  and  in  case  my  said  nephew  shall  die  without 
lawful  issue,"  then  over.    Is  there  any  thing  in  the  terms  of  this 
devise  over  to  show  an  intent  that  any  of  the  children  should 
take  before  *twenty-one  ?    Lawful  issue  may  be  considered  as      [  ♦208  ] 
meaning  children.    It  would  be  useful  to  the  plaintiff  in  error  if 
the  words  could  be  taken  in  a  general  sense,  as  the  father  then 
would  have  taken  an  estate  tail.    But  I  cannot  contend  for  that 
meaning,  as  the  subsequent  expression  shows  that  the  testatrix 
by  the  word  issue  here  meant  children.   Then  read  it,  "in  case  my 
said  nephew  shall  die  without  children,"  I  give  it  over ;  and  then 
ioUow  the  words  on  which  the  question  turns,  for  unless  the 
subsequent  expression  controls  the  previous    words,  the  first 
expression  prevails,   "  or  such  lawful  issue  (children)  shall  die 
before  twenty-one,"  then  over.     They  say  that  the  words  "or 
such  lawful  issue  should  die  before  twenty-one,"   control  the 
t  3  Co.  Eep.  19,  1  P.  W.  170.  J  8  R.  E.  80a. 
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Bakdoll  meaning  of  the  previous  part  of  the  will,  and  that  the  testatrix 
Dos.  must,  by  necessary  implication,  be  presumed  to  mean  that  the 
children  should  take  before  twenty-one,  and  upon  that  depends 
the  case  of  the  defendants  in  error.  But  if  there  is  any  principle 
more  settled  than  another  in  the  construction  of  wills,  it  is  this, 
that  no  implication  arises  in  favour  of  any  one  merely  from  an 
estate  limited  over  to  another  on  his  death,  unless  it  is  given 
over  on  his  death  to  the  heir  at  law.  If  an  estate  is  given  over 
to  the  heir  at  law  on  the  death  of  A.  B.  there  is  a  clear  intent 
that  the  heir  shall  not  take  till  the  Heath.  And  where  is  it  to 
go  in  the  mean  time  ?  An  implication  arises  that  A.  B.  shall  in 
the  mean  time  enjoy  the  estate.  But  if  it  is  limited  over  on  the 
death  of  A.  B.  not  to  the  heir  at  law,  but  to  a  stranger  C.  D.  the 
estate  until  the  death  of  A.  B.  goes  not  to  A.  B.  but  to  the  heir 

[*209]      at  law,   who  takes  all   that  is  undisposed    *of.    It    may  be 
conjectured  that  the  testator  did  not  intend  that  the  heir  at  law 
should  take,  but  the  heir  takes  by  the  rules  of  construction.  *  *  ♦ 
f  212  ]  In  that  class  of  cases  commencing  with  Boraston's  case  t  and 

ending  with  Goodtitle  d.  Hayward  v.  Whitby ^X  something  was  done 
with  the  estate  in  the  mean  time  for  the  benefit  of  the  devisee  or 
some  other  person,  and  the  decision  turned  on  that  distinction. 
In  another  small  class  of  cases  commencing  with  that  of  Edwards 
V.  Hammond j%  in  Levinz  and  Shower,  which  was  the  authority 
on  which  the  case  of  Bromfield  v.  Crowder  was  decided,  the 
decision  did  not  turn  on  that  distinction.  If  the  report  of  the 
case  of  Edwards  v.  HamTnond  were  correct  as  it  is  given  in 
Shower;|,  it  would  be  distinguishable  on  the  ground  of  the  intent 
to  protect  the  estate  of  the  issue  male.  But  the  inspection  of 
the  roll  seems  to  exclude  that  interpretation,  and  the  report 
must  be  taken  as  in  Levinz.  According  to  that  report  it  was  a 
special  verdict  in  ejectment,  and  it  was  stated  to  be  a  surrender 
by  a  copyholder  of  Borough  English,  to  the  use  of  himself  for 
life,  and  after,  to  the  use  of  his  eldest  son  if  he  should  attain 

[  •213  ]      twenty-one,  provided  and  upon  condition  that  *if  he  died  before 
twenty-one  it  should  remain  to  the  surrenderer  and  his  heirs, 

+  3  Co.  Eep.  II  8.  n.  Stocker  v.  Edwards,  2  Show. 

X  1  Burr.  228.  398. 

§  3  Lev.  132. 


▼OL.XIV.]  1817.    H.  L.    5  DOW,  213—214.  461 

and  the  qnestion  was  whether  his  attaining  twenty-one  was  a  rakdoll 
condition  precedent  or  subsequent.  It  was  argued  on  the  one  j^^ 
side  that  it  was  a  condition  precedent,  and  that  the  estate  was  in 
abeyance  till  he  attained  twenty-one,  and  it  was  argued  on  the 
other  side,  and  so  held,  that  though  by  the  prior  words  "  to  the 
use  of  his  eldest  son  if  he  should  attain  twenty-one,"  imported 
a  condition  precedent  (from  which  it  appears  that  it  would  have 
been  held  a  condition  precedent  if  it  had  stood  on  the  prior 
words),  yet  on  all  the  words  taken  together  it  was  a  condition 
subsequent.  That  was  inferred  from  the  devise  over  "  provided 
and  on  condition  that  if  he  died  before  twenty-one,  &c."  as  if 
the  testator  meant  to  undo  what  he  supposed  he  had  before  done; 
and  the  case  was  decided  on  the  analogy  of  the  case  of  Spring 
V.  Casar,  in  1  Boll.  Abr.  415,  pi.  12,  and  in  Jones,  889.  If  these 
authorities  depend  upon  any  principle,  it  is  this,  that  the  Court 
collecting  the  intent  from  all  that  appears  within  the  four  comers 
of  the  will  may  upon  the  ground  of  the  intent  disregard  the 
word  "  if,"  or  any  other  word  importing  contingency,  and  in 
another  case  Doe  d.  Hunt  v.  Moore,  14  East,  601 1  the  Court,  not 
carrying  the  principle  further,  disregarded  the  word  ''  when." 
But  it  is  admitted  that  the  word  '^  if  "  or  equivalent  words,  do 
import  a  contingency.  And  why  disregard  the  words  of  con« 
tingency  here  ?  Contingent  estates  depend  on  certain  accidents, 
such  as  that  the  life  or  particular  estate  being  gone  before  its 
natural  expiration,  the  contingent  remainder  cannot  vest  at  *all.  [  *^^^  J 
But  the  testatrix  knew  nothing  of  that,  and  uses  the  words  of 
contingency  in  their  ordinary  sense ;  and  why  disregard  these 
words  on  the  ground  of  an  intention  to  use  them  in  a  sense 
which  she  never  dreamed  of?   *  *  * 

Sir  Samuel  RomiUy,  and  Mr.  Maryatt,  for  the  defendants 
in  error : 
The  question  depends  entirely  on  the  technical  effect  of  the 
words  in  the  will.  They  speak  of  the  hardship  of  their  situation, 
but  our  hardship  is  the  greater.  Your  Lordships,  however, 
cannot  consider  the  situations  of  the  parties,  your  business  being 
merely  to  lay  down  the  law  and  to  fix  it,  as  if  it  were  fixed  by 
the  Legislature. 

t  13  E.  E.  329. 
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Hakdoll         The  question  lies  in  a  very  narrow  compass,  and  depends  oa 
Dob.        a  point  of  which  the  testatrix  knew  nothing,  whether  a  re- 
mainder is  contingent  or  vested.     That  again  depends  on  decided 
cases,  and  the  point  has  been  settled  by  the  highest  authority  in 
[  •215  ]      this  country,  and  it  is  not  competent  to  this  *House,  I  speak  with 
deference,  to  reverse  its  own  decision.  The  point  was  also  decided 
in  another  case  depending  on  this  will.  Doe  d.  Roake  v.  Nowell, 
1  M.  &  S.  827,  in  K.  B.t   on  the  authority  of  Bromfield  v* 
Crowder,  and  though  Mr.  Preston  with  much  ingenuity  endea- 
voured to  distinguish  them,  the  Court  found  no  substantial  dis- 
tinction, and  Lord  Ellenborouoh  says,  "  I  think  this  case  con- 
cluded by  Bromfield  v.  Crowder,  which  was  very  fully  considered, 
&c."  That  case  of  Bromfield  v.  Crowder  underwent  great  considera- 
tion.   It  was  sent  from  the  Bolls  to  the  Court  of  Common  Pleas, 
where  it  was  argued  twice  by  Serjeants  Williams,  Lens,  Bayley, 
and  Shepherd ;  and  after  as  great  consideration  as  any  case  ever 
underwent,  and  after  the  record  had  been  consulted  for  the  par- 
ticulars of  the  case  of  Edwards  v.  Hammond,  the  Court  was  of 
opinion  that  the  remainder  was  vested,  though  that  case  was 
stronger  for  the  contingency  than  the  present  case,  for  it  was 
''  if  the  said  John  D.  Bromfield  shall  live  to  attain  the  age  of 
twenty-one  years,"  and  not  as  in  the  present  case  ''  to  and 
amongst  his  children,  &c.  at  the  age  of  twenty-one."     The 
Masteb  of  the  Bolls  decreed  according  to  that  opinion,  and 
the  decree  was  on  appeal  affirmed  by  the  Lobd  Chancellor, 
and  then  the  case  being  appealed  to  this  House,  your  Lord- 
ships were  of  opinion  that  it  was  rightly  decided.    Li  that 
case  the  testator    John    Davenport,  after    charging   his    real 
and  personal  estates  with  payment  of  his  debts,  legacies,  &c., 
gave  an  annuity  of  50Z.  to  his   nephew  and  heir  at  law  Samuel 
Crowder,  and  a  legacy  of  1001.  to  his  godson  John  Davenport 

[  ^216  ]  *Bromfield,  provided  he  lived  to  attain  the  age  of  twenty-one 
years,  otherwise  such  legacy  was  not  to  be  paid  or  payable. 
And  then  he  devised  to  his  wife  Elizabeth  Davenport,  all  his 
real  estate  for  her  life,  and  after  her  decease  to  his  cousin 
Joshua  Bose,  his  heirs  and  assigns  for  ever.  Afterwards  he 
made  a  codicil  to  his  will  in  these  words :  "  With  regard  to  that 
t  Eeported,  p.  445,  ante. 
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part  of  my  will  where  I  gave  my  estate  to  Joshua  Eose,  and  his  bandoll 
heirs  for  ever,  in  case  he  survives  my  present  wife,  now  I  dok. 
entirely  revoke  the  above  part  of  my  will,  and  only  give  Joshua 
Bose  my  estate  during  the  term  of  his  natural  life,  in  case  he 
survives  Mrs.  E.  Davenport;  and  at  the  decease  of  Mrs.  E. 
Davenport,  and  Mr.  Joshua  Bose,  or  the  longest  liver  of  them, 
I  give  all  my  real  estate  of  what  nature  and  kind  soever 
to  my  godson  John  Davenport  Bromfield,  son  of  Charles 
Bromfield,  of  St.  Ann's,  Liverpool,  **  if  "  the  said  John  Daven- 
port Bromfield  shall  live  to  attain  the  age  of  twenty-one 
years ;  but  in  case  he  die  before  he  attains  that  age,  and  his 
brother  Charles  shall  survive  him,  in  that  case  I  give  my  real 
estate  to  Charles  Bromfield,  his  brother,  if  he  lives  to  attain  the 
age  of  twenty-one  years,  but  not  otherwise ;  but  in  case  both  the 
above-mentioned  boys  die  before  either  of  them  attain  the  age  of 
twenty-one  years,  then  I  give  my  real  estate  to  John  Yale,  &c. 
and  his  heirs  for  ever."  The  testator  died,  leaving  Samuel 
Crowder  his  heir  at  law,  &c. ;  then  Elizabeth  Davenport  died, 
and  Bose  entered  into  possession  and  died,  John  Davenport 
Bromfield  being  then  an  infant  under  twenty-one  years  of  age. 
John  D.  Bromfield  by  his  next  *friend  filed  his  bill  in  Chancery  [  *217  ] 
against  Crowder,  Charles  Bromfield  and  Yale  claiming  the 
estates,  and  praying  amongst  other  things,  that  his  right  to 
them,  on  the  death  of  Bose,  might  be  declared,  and  the  cause 
was  heard  and  reheard  before  M.  B.,  Crowder  contending  that 
the  remainders  to  the  plaintiff,  Charles  Bromfield  and  John 
Vale,  were  contingent,  and  limited  on  the  life  estates  of  Eliza- 
beth Davenport  and  Joshua  Bose,  which  determined  before  the 
events  happened  on  which  the  remainders  were  to  become  vested, 
and  that  the  estates  therefore  belonged  to  him  as  heir  at  law. 
The  question  was,  whether  the  words,  "  I  give  all  my  real  estate, 
^'C.  to  my  godson  John  D.  Bromfield,  &c.  if  the  said  J.  D.  Brom- 
field shall  live  to  attain  the  age  of  twenty-one  years,"  gave  an 
immediate  vested  estate.  The  Judges  often  certify  without 
saying  any  thing ;  but  this  being  a  case  of  such  consequence, 
Ch.  J.  Mansfield  gave  their  opinion  in  open  Court ;  and  says 
"The  fairest  construction  that  can  be  put  on  this  will,  inde- 
pendent of  authority,  is  that  the  plaintiff  took  an  immediate 
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Bakdoll     vefited  estate  on  the  death  of  the  preceding  devisees,  with  a  cod- 
Doe,        dition  subsequent.    With  respect  to  the  cases,  that  of  Edwards 
V.  Hammond  is  on  all  fours  with  the  present.    The  circumstance 
of  the  devise  over  being  to  a  stranger  makes  no  difference,  for  it 
is  clear  that  the  testator  meant  no  one  to  take  his  estate  unless 
in  the  event  of  the  plaintiff  dying  under  twenty-one.    Edwards 
v.  Hammond  is  neither  opposed  nor  weakened  by  any  case.    No 
doubt  the  general  meaning  of  the  word  "if"  implies  a  condition 
[  •218  ]      precedent,  *unless  it  be  controlled  by  other  words.    But  in  this 
case  there  is  a  variance  between  the  expression  and  the  mean- 
ing, and  the  case  of  Edwards  v.  Hammond  sanctions  us  in  giving 
eflfect  to  the  latter.     On  these  grounds  we  are  of  opinion  that 
the  estate  vested  in  the  plaintiff  on  the  death  of  the  preceding 
devisees  ;  and  the  expression  '  all  my  estate '  is  so  general  as  to 
pass  an  estate  in  fee.    Besides,  it  would  be  an  absurdity  on  the 
face  of  the  will  to  construe  it  only  an  estate  for  life."    Mr.  Leach 
rested  on  general  reasoning  without  discussing  that  case;  but 
though  he  could  convince  your  Lordships  that  the  decision  was 
wrong,  it  is  now  too  late ;  the  point  is  settled,  and  can  be  altered 
only  by  the  Legislature.     Mr.  Richardson  attempted  to  shew 
some  distinction  between  that  and  the  present  case.    But  there 
is  no  difference  that  ought  to  affect  the  ground  of  decision ; 
otherwise  there  can  be  no  rule  unless  a  will  is  exactly  in  the 
same  words  as  others.    They  say  "at"  may  be  construed  as 
"  if ;  "  I  do  not  admit  that,  for  "  at "  is  more  favourable  for  us. 
But   at  any  rate  "if"  is  the  word  in  Bromfield  v.  Croicder. 
Another  case,  stronger  for  the  contingency  than  the  present,  has 
been  decided  on  the  authority  of  Bromfield  v.  Crowder^  Doe,  d. 
Hunt,  V.  Moore.     When    that   was    first    argued    in   K.   B., 
Bromfield    v.   Crowder    had    been    decided   in    C.   P.    and    in 
Chancery,  and  the  Court  of  K.  B.  postponed  the  decision  till  the 
House  of  Lords  had  decided  the  case  of  Bromfield  v.  Croicder, 
and  then  that  Court  decided  on  the  same  ground.     The  expres- 
sions in  that  case  of  Doe  v.  Moore  were,  "  I  give  and  devise  to  J. 
[  •219  ]      Moore,  &c.  '  when '  he  attains  the  age  of  *twenty-one  years,  &c." 
and  so  to  James,  Bobert,  and  Charles  Moore.    The  testator  died, 
and,  the  devisees  being  all  under  twenty-one,  the  heirs  at  law 
brought  an  ejectment,  and  the  question  was,  whether  they  took 
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any  and  what  estate  or  interest  in  the  devised  estates.  Lord  Bandoll 
Ellbkbobouoh  says,  '^  On  behalf  of  the  plaintiff  it  was  contended  dqi. 
that  the  devisee's  attaining  the  age  of  twenty-one  years  was  a 
condition  precedent  to  any  estate  vesting  in  them,  and  that  in 
the  mean  time  the  same  descended  to  the  lessors  of  the  plaintiff 
who  were  the  heirs  at  law  of  the  testator.  And  the  cases  of  a 
bequest  of  personal  estate  were  relied  on  where  it  has  been  held 
that  a  legacy  given  to  one  if,  or  when  he  shall  attain  twenty-one, 
lapses  in  the  event  of  the  legatee  dying  under  twenty-one.  And 
StapUton  V.  Cheales,  Pre.  Chan.  317,  Goes  v.  Nelson,  1  Burr.  226, 
as  to  what  is  there  said  by  Lord  Mansfield  respecting  legacies, 
and  Hanson  v.  Graham,  6  Ves.  jun.  239, t  were  cited ;  and  it  was 
argued  that  there  was  no  distinction  between  devises  of  real  and 
bequests  of  personal  estate  in  this  respect.  But  that  is  not  so, 
for  the  rules  by  which  legacies  are  governed  are  borrowed  all,  or 
the  greater  part,  from  the  civil  law ;  whereas  the  decisions  on 
devises  of  real  estate  have  established  a  different  rule;  and 
according  to  them  a  devise  to  A.  when  he  attains  twenty-one,  to 
hold  to  him  and  his  heirs,  and  if  he  die  under  twenty-one,  then 
over,  does  not  make  the  devisee's  attaining  twenty-one  a  condi- 
tion precedent  to  the  vesting  of  the  interest  in  him ;  but  the 
dying  under  twenty -one  is  a  condition  subsequent  on  *  which  the  [  ♦220  ] 
estate  is  to  be  divested,  as  in  Mansfield  v.  Dugard,  1  Eq.  Ca.  Ab. 
195,  Edwards  v.  Hammond,  3  Lev.  132,  and  Bromfield  v. 
Crowder,  which  latter  case  was  affirmed  in  the  House  of 
Lords.  These  we  consider  as  authorities  precisely  in  point, 
especially  the  last  case,  the  pendency  of  which  in  the  House 
of  Lords  was  the  occasion  of  our  judgment  in  this  case 
being  deferred.  To  which  may  be  added  Goodtitle  v.  Whitby, 
1  Burr.  228,  &c."  Doe  v.  Moore  cannot  be  substantially  distin- 
gnished  from  this.  The  words  were  equivalent  to  those  here 
used,  but  expressed  the  contingency  more  strongly.  The  word 
in  Doe  v.  Mo&i'e,  is  "  when,"  and  in  Bromfield  and  Crowder,  it  is 
"  if,"  both  stronger  for  the  contingency  than  "  at,"  which,  they 
contend,  is  equivalent  to  "when"  and  "if;"  and  supposing  it 
to  be  so,  these  cases  are  agaiifst  them.  No  distinction  has  been 
stated  applicable  to  the  point  in  question,  whether  the  remain- 

t  5  R  E.  277. 
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Bakdoll  der  is  vested  or  contingent.  If  your  Lordships  were  to  decide 
Doe.  against  us,  you  would  reverse  not  only  your  own  decision  in 
Bromfield  v.  Crowder,  but  all  the  decisions  that  have  proceeded 
on  that  authority.  True,  it  is  a  question  of  intention,  but  it  is 
also  a  question  as  to  the  technical  effect  of  certain  words.  Mr. 
Richardson  tries  to  embarrass  the  case  by  the  supposition  that 
some  die  before  twenty-one;  some  not.  I  think  the  testatrix 
has  not  provided  in  all  events  for  the  issue  of  those  dying  before 
twenty-one,  and  the  point  was  not  in  her  contemplation.  I 
think  the  first  who  attained  twenty-one  would  take  the  whole 
and  divest  as  the  others  attained  that  age ;  and  if  only  one 

[  *22i  J       attained  that  age,  *that  he  would  retain  the  whole  estate  in  fee 
to  the  disappointment  of  the  children  of  those  dying  before 
twenty-one,  leaving  issue.     ''  In  case  my  said  nephew  shall  die 
without  lawful  issue ; "  it  is  clear  from  the  context  that  the 
word  issue  there  means  children.    Mr.  L.  concedes  that ;  Mr. 
a.  not  quite ;  then  if  it  means  issue  generally,  what  becomes  of 
the  devise  to  those  attaining  twenty-one  ?    But  if  it  means  chil- 
dren, all  is  consistent.    It  was  not  intended  that  the  estate 
should  go  over  to  the  Pinfolds,  except  in  the  event  of  the  nephew 
Eoake  dying  without  issue,  or  leaving  issue  and  the  survivor 
of  the  children  dying  before  twenty-one,  the  Pinfolds  being  then 
living,  the  children  having  the  estate  in  the  mean  time.     The 
general  result  of  the  authorities  is  uniform  for  two  centuries 
that  when  an  estate  of  inheritance  is  given  to  a  devisee  when 
twenty-one,  or  at  twenty-one,  or  if  he  should  attain  the  age  of 
twenty-one,  it  is  a  vested  remainder  defeasible  on  dying  before 
twenty-one.     The   cases  are  collected  in  Fearne,   Con.   Bem. 
[  ♦2-22  ]       *They  cite  only  one  case,  Grant's  case,  10  Coke,  R.  50,  f.  as 
authority  in  their  favour ;  the  others  being  cited  only  to  distin- 
guish them  from  the  present.    Whether  that  case  was  decided 
does  not  there  appear ;  but  it  is  in  fact  an  additional  authority 
that  the  estate  vested  immediately ;  for  unless  he  had  then  an 
estate  of  freehold,  the  fine  could  not  operate  at  all.     This  much 
will  be  sufficient  with  respect  to  the  authorities,  after  what  has 
been  already  stated.     As  to  the  intent,  they  say  that  the  testa- 
trix intended  to  give  no  interest  to  Koake's  children  till  they 
'    attained  the  age  of  twenty-one,  though  at  the  time  of  making  the 
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will  he  was  not  married,  and  she  contemplated  the  occurrences  of  Randoll 
twenty-two  years  after  at  least.  The  intent  is  to  be  primarily  doe. 
regarded ;  and  the  general  intent  in  preference  to  the  particular. 
It  is  said. that  a  devise  at  twenty-one  imports  no  devise  till 
twenty-one.  There  is  a  distinction  in  equity  as  to  bequests  out 
of  personal  property  founded  on  the  civil  law ;  but  there  is  no 
instance  in  which  freehold  estate  devised  at  twenty-one  does  not 
rest  immediately  where  the  testator  does  not  intend  that  the 
heir  should  take.  The  inconvenience  of  a  contrary  construction 
appears  from  the  present  case.  First,  the  primary  intent  of  the 
testatrix  would  be  defeated,  as  she  gave  the  heir  merely  an 
estate  for  life,  and  their  construction  would  enable  him  to 
procure  the  dominion  over  the  whole  fee,  which  she  never 
intended.  Secondly,  the  children  could  not  be  of  age  for  many 
years,  and  unless  the  remainder  vested  immediately,  what  was 
to  become  of  the  estate  in  the  mean  time  ?  It  was  clear  she  did 
not  intend  that  it  ^should  go  to  the  heir  at  law.  Boake  at  the  [  *223  } 
date  of  the  will  had  no  children,  and  in  case  of  his  dying  leaving 
children  then  all  under  twenty-one,  did  she  intend  that  they 
should  be  all  excluded?  Or  that  those  who  should  then  be 
twenty-one  should  take  the  whole,  to  the  exclusion  of  the  rest  ? 
she  having  said  that  they  should  all  take  equally.  This  is  dis- 
tinctly in  opposition  to  the  primary  object  of  the  testatrix.  How 
is  it  consistent  with  the  intent  of  providing  for  all,  that  only  one 
being  of  age  at  the  father's  death  should  take  to  the  exclusion  of 
all  the  rest  not  then  twenty-one,  though  they  might  attain  it  the 
next  day  or  week  ?  So  that  upon  their  construction  Eoake  and 
his  children  would  take  in  a  way  which  she  never  intended.  If 
it  was  a  rule  that  no  words  should  make  a  condition  precedent 
against  the  intent  of  the  testatrix,  it  was  plain  that  she  intended 
that  the  estate  should  not  go  over  if  Boake  had  any  children, 
and  that  the  remainder  should  vest  immediately  in  the  children 
liable  to  be  defeated  on  their  not  attaining  twenty-one. 

Mr.  Leach,  in  reply  : 

The  hardship  of  the  case  can  have  no  influence  on  your 
Lordships'  judgment,  though  the  party  purchased  under  the 
advice  of  the  ablest  lawyers  in  this  country.    But  this  is  a  case 
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Ravdoll  of  the  first  consequence  in  the  construction  of  wills.  The 
l)^s.  particular  expression  must  yield  to  the  general  intent  as  col- 
lected from  the  whole  of  the  will,  and  it  would  be  a  novel 
construction  that  a  testator  did  not  mean  what  he  said,  because 
a  particular  inconvenience  would  arise.  It  is  said  that  the  case 
has  been  decided  by  this  House,  and  that  the  decision  must 

[  *224  ]  stand  till  controlled  by  the  Legislature.  *But  I  am  not  satisfied 
that  it  has  been  decided.  The  case  is  not  the  same  in  expres- 
sion as  that  of  Bromfield  v.  Crowder,  and  then  the  question  is 
whether  the  principle  applies.  And  how  do  they  apply  it? 
They  weigh  the  particular  expressions  in  both  cases,  and  say 
they  are  of  equal  force.  But  the  true  mode  is  not  to  weigh  one 
expression  against  another,  but  to  try  whether  the  expressions 
measured  by  the  common  standard  lead  to  the  same  conclusion. 
And  then  they  say  that  there  is  no  authority  to  shew,  that  if  an 
estate  is  given  at  twenty-one,  it  does  not  mean  that  it  is  given 
before.  Where  is  the  ground  of  that  argument  ?  If  they  will 
look  at  all  the  authorities,  they  will  find  that  a  gift  at  twenty- 
one,  standing  simplicitery  is  no  gift  till  twenty-one ;  and  such  is 
the  construction  in  Grant's  case.  The  plain  import  of  the 
expression  here  is,  that  the  children  should  not  take  till  twenty- 
one  ;  and  there  is  no  other  expression  on  the  face  of  the  will 
which  controls  that. 

Eldon,  L.  C.  : 

In  either  view  of  this  case  it  is  a  case  of  hardship.    If  the  fine 

should  be  destroyed,  some  of  the  parties'  purchasers  may  be 

damnified ;  and  if  not,  then  the  devisees  will  be  deprived  of  the 

estates.    But  in  the  view  of  hardship,  we  have  nothing  to  do 

with  it :    and  after  a  careful  consideration  of  the  special  verdict, 

and  all  that  appears  within  the  four  corners  of  the  instrument, 

the  nature  of  the  case,  the  authorities,  and  effect  of  the  whole 

of  the  will,  it  is  my  humble  opinion  that  this  judgment  ought  to 

be  affirmed. 

Judgment  affirmed. 


yoL.xiy.]  181S.    E.  B.    1  M.  &  S.  885.  459 


MTJLLER    AND    Anothee,    Assignees    of    MEEK,    a        ^^i^. 

'  '  May  11. 

Bankrupt,   v.   MOSS.f  — 

(1  M.  &  S.  335—338.)  [  385  ] 

By  agreement  between  B.  and  the  defendant,  B.  agreed,  on  pay- 
ment to  him  of  a  sum  certain,  to  convey  to  the  defendant  a  dwelling- 
house,  and  to  deliver  possession  of  all  the  household  furniture  and 
stock,  and  that  after  formal  possession  delivered  to  the  defendant,  B. 
should  be  allowed  to  remain  in  possession  for  three  months  without 
paying  rent.  The  agreement  was  notorious  in  the  neighbourhood,  and 
the  money  was  paid  by  the  defendant,  and  a  formal  delivery  made  to 
him,  and  B.  afterwards  left  in  possession  according  to  the  agreement, 
who  became  bankrupt  whilst  he  so  remained  in  possession,  and  before 
the  expiration  of  the  three  months :  Held,  that  this  was  not  a  possession 
by  the  bankrupt  within  the  stat.  21  Jac.  I.  c.  19,  s.  11. ^ 

Troveb  for  pictures,  prints,  household  furniture,  and  farming 
stock,  &c.    Plea,  general  issue. 

At  the  trial  before  Le  Blanc,  J.,  at  the  spring  assizes  1812, 
for  the  county  of  Lancaster,  a  verdict  was  found  for  the  plain- 
tiffs, damages  1,112Z.  17«.  6d.  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

On  the  22nd  of  Nov.  1810,  Meek  (who  was  at  that  time  a 
broker  at  Liverpool,  in  partnership  with  one  Gill,)  by  agree- 
ment of  that  date,  made  between  himself  and  the  defendant, 
agreed  with  the  defendant,  on  payment  to  him  of  9,500Z.,  to 
surrender  to  the  defendant,  his  heirs  and  assigns,  a  dwelling- 
house  and  land,  being  copyhold  of  the  manor  of  Waventree, 
then  in  Meek's  possession,  and  lately  purchased  by  him  from 
one  Bolton,  together  with  the  additional  buildings,  and  to  con- 
vey to  him  and  deliver  up  possession  of  a  pew  in  the  church, 
and  also  all  the  household  furniture  and  stock  enumerated  in 
the  said  agreement,  and  to  be  comprised  in  an  inventory  to  be 
made  by  J.  S.  on  behalf  of  the  defendant,  for  whom  J.  S.  should 

f  The  transaction  in  this  case  common  law  has  a  much  wider  ex- 
would  probably  be  struck  at  by  the  tent  than  English  statutes,  it  seems 
Bills  of  Sale  Acts,  though,  the  bill  of  necessary  to  retain  a  case  which 
sale  not  having  been  given  byway  illustrates  the  law  relating  to  the 
of  security  for  the  payment  of  money,  assignment  of  chattels  as  imaffected 
it  would  not  come  within  the  Bills  by  these  Acts. — E.  C. 
of  Sale  Act,  1882.  But  as  nobody  %  ^^  ^^ow  Bankruptcy  Act,  1883, 
knows  what  will  be  the  ultimate  fate  s.  44  (iii.). — £.  C. 
of  the  Bills  of  Sale  Acts,  and  the 
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MuLLBB     take  poBsession,  and  to  be  signed  by  Meek ;  and  it  was  agreed 

M08S.  ^h&t  Meek  should  afterwards  be  allowed  to  remain  in  possession 
for  three  months  without  payment  of  rent,  he  engaging  to  use 
carefully,  and  to  deliver  up  the  same  in  good  order ;  and  that 
the  defendant  should  pay  to  Bolton  the  balance  due  to  him  from 
Meek  on  the  original  purchase,  and  the  remainder  of  the  pur- 
chase-money in  acceptances  of  Messrs.  Meek  and  Gill,  or  bills 

[  *836  ]  indorsed  by  them,  if  the  defendant  held  so  much,  *and  the 
remainder  in  good  bills  or  cash ;  the  whole  to  be  calculated  as 
cash  of  the  present  time ;  Meek  to  deliver  an  abstract  of  the 
title  at  his  expense." 

The  agreement  was  signed  on  the  day  of  the  date,  and  the 
transfer  was  notorious  in  the  neighbourhood  and  on  the  Ex- 
change at  Liverpool  the  day  after  it  took  place.  On  signing  the 
agreement  the  defendant  paid  to  Meek,  in  acceptances  of 
Meek  and  Gill,  and  in  bills  which  had  their  indorsement, 
6,8472.  58.  lid. ;  which,  with  the  balance  of  the  purchase-money 
due  to  Bolton,  and  subsequently  paid  to  him  by  the  defendant, 
(which  proved  to  be  greater  than  the  parties  at  first  had  calcu- 
lated,) amounting  to  about  8,200Z.,  exceeded  the  sum  that  the 
defendant  was  to  pay  under  the  contract  by  several  hundred 
pounds.  On  the  27th  of  the  same  month  of  November,  J.  S. 
(mentioned  in  the  agreement)  met  the  defendant  and  Meek  on 
the  premises,  for  the  purpose  of  making  an  inventory  and  taking 
formal  possession  of  the  purchased  property  for  the  defendant ; 
which  he  accordingly  did,  and,  in  pursuance  of  the  agreement, 
left  Meek  in  possession  of  the  whole  premises  except  the  wine- 
cellars,  of  which,  after  taking  out  a  certain  quantity  of  wine,  by 
the  desire  of  the  defendant,  for  the  consumption  of  Meek  during 
his  permitted  residence  in  the  house,  the  defendant  received  the 
keys,  and  has  had  them  in  his  custody  ever  since.  Meek  con- 
tinued in  possession  of  the  house,  furniture,  premises,  and  stock, 
pursuant  to  the  agreement,  imtil  his  bankruptcy,  which  took 
place  within  the  three  months,  on  the  24th  December  following. 
When  the  defendant  was  informed  of  the  bankruptcy  he  sent 
a  person  to  take  possession,  on  his  behalf,  of  all  the  property  con- 
tracted for,  and  has  kept  possession  of  the  same  ever  since. 

[  ♦337  ]      The  assignees  of  Meek  demanded  the  *furniture,  pictures,  prints. 
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and  stock,  from  the  defendant,  which  he  refused  to  deliver ;  and  Mulleb 
since  the  bankruptcy  the  assignees  have  conveyed  the  house  to  hos  b 
the  defendant,  pursuant  to  the  agreement.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover.  If  the  Court  should  be  of  that  opinion,  the  present 
verdict  to  stand :  if  of  the  contrary  opinion,  the  verdict  is  to  be 
entered  for  the  defendant. 

Littledale  contended,  that  the  plaintiffs  were  entitled  to 
recover,  this  being  such  a  possession  by  the  bankrupt  as  fell 
within  the  stat.  21  Jac.  I.  c.  19,  s.  11.  The  property  ori- 
ginally belonged  to  the  bankrupt,  and  was  suffered  to  remain 
in  his  possession  after  a  conveyance  of  it  to  the  defendant ;  so 
that  the  case  falls  within  the  preamble,  as  well  as  the  enacting 
clause,  of  the  statute,  and  does  not  admit  of  a  doubt,  which  was 
formerly  entertained,  but  since  has  been  settled,!  whether  the 
words  of  the  preamble  did  not  restrain  the  enacting  clause.  But 
it  is  fair  to  conclude  that  a  case  which  is  within  the  preamble  is 
a  fortiori  within  the  meaning  of  the  Act.  Then  the  bankrupt, 
by  remaining  in  possession  by  permission  of  the  true  owner, 
became  reputed  owner,  and  gained  a  false  credit,  the  mischief 
arising  from  which  the  statute  was  intended  to  obviate. 

LoBD  Ellenbobouoh,  Ch.  J. : 

It  was  a  part  of  the  contract  that  the  bankrupt  should  remain 
m  possession  during  the  three  months ;  therefore,  during  that 
period  he  was  in  of  his  own  right,  as  owner,  and  not  by  permission 
of  the  true  owner ;  and  as  to  his  being  reputed  *owner,  the  case  [  *338  ] 
states  that  the  transfer  was  notorious.  No  person  was  deceived. 
Besides,  reputed  ownership  is  a  fact,  which  ought  to  have  been 
found  to  raise  the  question  at  all.  It  might  have  been  a  very 
different  thing,  if  the  bankrupt  had  retained  the  possession  with- 
out its  being  a  part  of  the  contract. 

Per  Curiam  :  Postea  to  the  defendant 

Scarlett  was  for  the  defendant. 

t  Mau  V.  Caddl,  CJowp.  232. 
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1813.  ELIZ.  KINGDON,  Executrix,  Etc.,  v.  NOTTIiK 

^^^'  (1  M.  &  S.  356—366.) 

[  355]  The  defendant,  haying  by  deed  oonTeyed  to  the  plaintiff's  testator 

certain  lands  in  fee,  sabject  to  redemption  on  payment  of  a  sum  certain, 
covenanted  with  the  testator  that  he  was  at  the  time  of  the  execution  of 
the  deed  seised  in  fee,  and  had  a  right  to  conyey,  &c. ;  and  assigned  for 
breach  that  the  defendant  was  not  seised,  &c.  and  had  not  a  right  to 
convey,  &c.  The  plaintiff,  as  executriz,  brought  an  action  dedazing 
upon  this  covenant.  This  was  held  bad  upon  special  demurrer.  For 
the  executrix  could  not  maintain  an  action  for  such  breaches  of 
covenant,  without  shewing  some  special  damage  to  the  testator  in  his 
life-time,  or  that  the  plaintiff  claimed  some  interest  in  the  premises,  t 

Tms  action  was  brought  by  the  plaintiff,  as  execatrix  of 
Bichard  Eingdon;  and  the  declaration  stated,  that  by  inden- 
tures of  lease  and  release  of  the  11th  and  12th  of  May,  1780, 
the  defendant  conveyed  to  B.  Eingdon  in  fee  a  4th  part  of  cer- 
tain lands  therein  particularly  described,  with  a  proviso  for 
redemption  upon  payment  of  4S0L;  and  that  the  defendant 
covenanted  for  himself,  his  heirs,  executors,  and  administrators, 
with  B.  Eingdon,  that  he  the  defendant  was  at  the  time  of  the 
execution  of  the  indenture  seised  of  and  in  the  premises  of  a 
good  and  indefeasible  estate  of  inheritcmce  in  fee  simple  :  and 
that  he  had  good  right  to  convey  the  same  to  B.  Eingdon  and 
his  heirs :  and  farther,  that  the  defendant  would  from  time  to 
time,  upon  every  reasonable  request  of  B.  Eingdon,  his  heirs  or 
assigns,  but  at  the  defendant's  costs,  execute  any  farther  con- 
veyance for  the  purpose  of  assuring  and  confirming  the  pre- 
mises to  B.  Eingdon,  his  heirs  and  assigns ;  and  then  the  fol- 
lowing breaches  were  assigned :  first,  that  the  defendant  was  not 
seised  in  fee  at  the  time  of  the  execution  of  the  indenture: 
secondly,  that  the  defendant  had  not  at  that  time  good  right  to 
convey  :  lastly,  that  the  plaintiff,  as  executrix  after  the  death  of 
[  ♦356  ]      B.  *Eingdon,  made  a  reasonable  request  to  the  defendant   to 

t  The    estate   of   the  mortgagee  v.  ^ott^c  (1815)  4  M.  &  S.  53  (reported 

now  vests   in   the  personal  repre-  in  E.  E.  in  loco)y  the  real  reprosenta- 

sentativo  under  the    Conveyancing  tive  was  held  entitled  to  sue.     See 

Act,  44  &  45  Vict.  c.  41,  s.  30.     But  these  oases  referred  to  in  the  judgment 

the  above  case  is  instructive  as  to  of  £&amwxll,  £.  in  Spoor  t.  Green 

the  devolution  of  covenants  which  (1874)  L.  B.  9  Ex.  99,  111,  43  li.  J. 

run  with  the  land.  Ex.  57,  30  L.  T.  393.— E.  C. 

In  the  subsequent  case  of  Kingdom 
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execute  an  indenture  between  the  defendant  of  the  first  part,  Kivodon 
the  plamtiff  of  the  second  part,  and  Samuel  Anstice  of  the  nottle. 
third  part,  intended  to  be  a  release  of  the  premises  for  suffering 
a  common  recovery  for  the  better  assuring  and  confirming  the 
premises  to  the  uses  mentioned  in  the  deed ;  and  tendered  the 
same  to  the  defendant  for  execution,  but  the  defendant  refused 
to  execute.  The  defendant  demurred  to  the  first  and  second 
breaches,  assigning  for  causes  that  they  are  assigned  too  gene- 
rally, and  are  not  sufficiently  precise  and  certain,  and  that  it  does 
not  appear  that  B.  Eingdon  sustained  or  could  have  sustained  any 
damage  by  the  said  breaches  of  covenant,  or  either  of  them,  nor 
that  he  was  at  any  time  interrupted  or  disturbed  in  his  enjoyment 
of  the  premises  conveyed  to  him  by  the  defendant ;  nor  that  the 
said  Elizabeth  has  or  claims  any  interest  in  the  premises,  or  that 
she  is  heir  at  law,  or  assignee  of  the  same,  or  any  part  thereof. 
He  demurred  also  to  the  last  breach,  assigning  for  causes,  that  it 
does  not  appear  that  the  said  Elizabeth  hath  or  claims  to  have 
any  interest  in  the  premises,  as  assignee  or  otherwise,  of 
B.  Kingdon,  nor  to  what  person,  or  for  whose  use  the  deed  of 
release  was  intended  to  enure,  or  why  or  for  what  reason 
Samuel  Anstice  was  made  a  party  thereto,  nor  that  the  said 
deed  of  release  was  a  reasonable  conveyance  or  assurance  in  that 
behalf :  and  also  for  that  the  said  last-mentioned  breach  of 
covenant  cannot  by  law  be  joined  in  the  same  declaration  with 
the  other  breaches  of  covenant  in  the  said  declaration  assigned : 
and  also  for  that  the  said  declaration  as  to  the  said  breach  of 
covenant  lastly  assigned  is  in  various  other  respects  insufficient, 
informal,  and  defective.    Joinder. 

[After  argument :] 

Lord  Ellenbobough,  Ch.  J. :  [  363  ] 

This  is  a  case  in  which  a  person  may  have  formed  his  opinion 
from  what  is  to  be  found  in  a  book  of  very  excellent  authority,  I 
allude  to  Comyns  Digest,  t  in  which  it  is  laid  down  generally  that 
if  a  man  covenant  with  B.  upon  a  grant  or  conveyance  of  the 
inheritance,  his  executor  may  have  covenant  for  damages  upon 

t  Com.  Dig.  tit.  Goyenant,  B.  1. 
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EiKGDOK     a  breach  committed  in  the  life-time  of  his  testator.    But  ^hen 
NoTTLB.     t^at  position  comes  to  be  compared  with  Lucy  v.  LevingUmy\ 
which  is  the  authority  there  cited  in  support  of  it,  it  will  be 
found  not  to  be  borne  out  by  that  case  in  its  generality  ;  for  in 
that  case  there  was  an  eviction  in  the  life-time  of  the  testator,  and 
therefore  the  damages  in  respect  of  such  eviction,  for  which  the 
action  was  then  brought,  were  properly  the  subject  of  suit  and 
recovery  by  the  executor;  and  nothing  descended  to  the  heir. 
But  in  this  case  there  is  no  other  damage  than  such  as  arises 
from  a  breach  of  the  defendant's  covenant  that  he  had  a  good 
[  *364  ]      title,  and  *  there  is  a  difficulty  in  admitting  that  the  executrix 
can  recover  at  all,  without  also  allowing  her  to  recover  to  the  full 
amount  of  the  damages  for  such  defect  of  title ;  and  in  that  case 
a  recovery  by  her  would  bar  the  heir ;  for  I  apprehend  the  heir 
could  not  afterwards  maintain  another  action  upon  the  same 
breach.    Had  the  breach  here  been  assigned  specially  with  a 
view  to  compensation  for  a  damage  sustained  in  the  life-time  of 
the  testator,  and  so  as  to  have  left  a  subject  of  suit  entire  to  the 
heir,  this  action  might  have  gone  clear  of  the  difficulty,  because 
then  it  would  not  operate  as  a  bar  to  the  heir  ;  but  framed  as  it 
now  is,  it  seems  to  me  that  it  would  operate  as  a  bar  to  his 
action.    It  is  certainly  a  new  point ;  and  if  I  thought  that  more 
authorities  could  be  found  than  what  have  been  cited,  which, 
however,  from  the  industry  of  the  gentlemen  who  have  argued 
the  case,  is  not  very  probable,  I  should  have  paused.      But 
what  has  been  cited  from  Go.  Litt.,  and  the  other  authorities, 
that  the  executor  of  a  person  who  died  seised  of  a  rent  could  not 
maintain  an  action  to  recover  the  arrears  incurred  in  the  life- 
time of  his  testator,  inasmuch  as  he  could  not  represent  his 
testator  as  to  any  contracts  relating  to  the  freehold  and  inheri- 
tance, is  in  a  great  degree  an  authority  to  shew  that  in  the 
present  case  the  executrix  does  not  stand  in  a  situation  to  take 
advantage  of  this  breach  of  covenant.     Therefore  on  the  prin- 
ciple of  what  is  there  laid  down,  and  in  the  absence  of  any 
damage  to  the  testator,  which,  if  recovered,  would  properly  form 
a  part  of  his  personal  assets,  I  do  not  know  how  to  say  that  this 
action  is  maintainable. 

t  2  Ley.  26,  1  Vent.  173. 
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Lb  Bulnc,  J. :  Kinodok 

r. 
This  action  is  brought  by  the  executrix  to  increase  the  per-      Nottle. 

sonal  estate  of  the  testator.  The  ^difficulty  arises  from  its  being  [  *365  ] 
assigned  as  a  breach  of  covenant  in  the  life-time  of  the  testator. 
The  breach  assigned  is  in  not  having  a  good  title.  But  how  is 
that  breach  shewn  to  have  been  a  damage  to  the  testator.  It  is 
not  alleged  that  the  estate  was  thereby  prejudiced,  during  the 
life-time  of  the  testator ;  and  if  after  his  decease  any  damage 
accrued,  that  would  be  a  matter  which  concerns  the  heir.  The 
distinction  which  attends  real  and  personal  covenants  with 
respect  to  the  course  in  which  they  go  to  the  representatives 
of  the  person  with  whom  the  covenants  are  made,  is  a  clear 
one  :  real  covenants  run  with  the  land,  and  either  go  to  the  as- 
signee of  the  land,  or  descend  to  the  heir,  and  must  be  taken 
advantage  of  by  him  alone;  but  personal  covenants  must  be 
sued  for  by  the  executor.  Now  this  is  a  covenant  on  which  after 
one  breach  has  been  assigned  and  a  recovery  had  thereon,  the 
party  cannot  again  recover.  It  is  not  like  a  covenant  for  not 
repairing,  for  a  breach  of  which  damages  may  be  recovered 
now,  and  again  hereafter,  and  so  toties  quoties;  although  even 
in  that  case  there  is  always  a  difficulty  in  apportioning  the 
damages.  But  here  no  breach  from  which  a  damage  accrued  to 
the  testator  is  stated  at  all.  Yet  the  action  is  brought  to  in- 
crease the  personal  estate,  which  belongs  to  the  executor ;  when 
the  estate  itself,  such  as  it  is,  has  come  to  the  heir. 

Baylby,  J. : 

The  testator  might  have  sued  in  his  lifetime ;  but  having  for- 
borne to  sue,  the  covenant  real  and  the  right  of  suit  thereon, 
devolved  with  the  estate  upon  the  heir.  If  this  were  not  so,  and 
the  executrix  was  permitted  to  take  advantage  of  this  breach  of 
covenant,  she  would  be  recovering  damages  to  be  afterwards  dis- 
tributed *as  personal  assets,  for  that  which  is  really  a  damage  [  *366  ] 
to  the  heir  alone ;  and  yet  such  recovery  would  be  a  complete 
bar  to  any  action  which  the  heir  might  bring.  The  case  of 
Lucy  V.  Levington  struck  me  as  a  strong  authority  for  the 
defendant :  because  in  that  case  it  appears  there  was  an  actual 
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KiKODON  damage  accruing  to  the  testator  by  the  eviction,  whereby  he  was 
NoTTLE.  deprived  of  the  rents  and  profits  during  his  life,  and  of  course 
the  personal  estate  was  so  far  damnified.  There,  as  I  have 
before  observed,  if  the  executor  could  not  have  sued,  no  other 
person  could,  because  the  testator  having  been  evicted,  there 
could  be  no  heir  of  the  land,  and  that  was  given  as  a  reason 
why  the  action  was  holden  to  be  maintainable. 

Per  Curiam  :  Judgment  for  defendant. 


'81^        TOLPUTT  V.  ANN  WELLS,   Executeix  of  WELLS, 

May  14.  ' 

—  Deceased. 

{  395  ]  (1  M.  &  S.  395-408.) 

A  judgment  confessed  by  on  executiix  to  a  creditor  of  the  testator  as 
well  for  his  own  debt  as  in  trust  for  the  debts  of  many  of  the  creditors, 
cannot  be  pleaded  in  bar  to  an  action  brought  against  her  by  another 
creditor  of  the  testator. 

Flea  that  M.  recovei'od  a  judgment  against  defendant  as  executrix  for 
1,990/.  claimed  to  be  due  to  him  from  the  testator;  rejoinder  that  the 
judgment  was  confessed  to  M.  for  that  sum  for  his  own  debt  and  as 
trustee  for  the  debts  of  many  other  creditors :  Held,  that  the  rejoinder 
was  a  departure  from  the  plea. 

This  came  on  upon  demurrer  to  the  rejoinder ;  the  declara- 
tion was  upon  a  bill  of  exchange  drawn  by  the  plaintiff,  and 
accepted  by  the  defendant's  testator ;  the  defendant  pleaded 
that  one  J.  Monday  in  Michaelmas  Term  in  the  52nd  year  of 
the  King,  impleaded  the  defendant  as  executrix  of  Wells  in  a 
plea  of  debt  for  the  sum  of  1,990Z.  claimed  by  Monday  to  be  due 
and  owing  to  him  from  the  said  Wells  in  his  lifetime  and  at  the 
time  of  his  decease,  and  thereupon  recovered  judgment  for  the 
said  sum  of  1,990Z.  to  be  levied  in  part,  viz.  as  to  1,250/.  apon 
the  goods  and  chattels  of  the  testator,  then  in  her  hands,  and  as 
to  the  residue  de  bonis  qiuindo  accidennt:  which  judgment  still 
remains  in  force  and  unsatisfied  :  the  plea  then  alleged  that  at 
the  commencement  of  this  action  1,990Z.  were  and  still  are  due 
upon  the  judgment,  and  that  she  hath  fully  administered,  except 
goods  and  chattels  of  the  value  of  l,250t  which  are  not  suflBcient 
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to  satisfy  the  debt  due  on  the  judgment,  and  which  are  liable  to     Tolputt 
satisfy  the  same.     Beplication  ;   that  before  and  at  the  time  of      wells. 
obtaining  the  judgment  in  the  plea  mentioned,  there  was  really 
and  justly  due  to  Monday  from  the  defendant  as  executrix,  a 
much  less  sum  of  money  than  the  sum  of  1,990J.  to  wit,  150Z. 
and  no  more,  and  that  the  defendant  at  the  time  of  obtaining 
the  judgment,  had  and  now  hath  goods  and  chattels  of  the 
testator  in  her  hands  more  than   sufficient  to  pay  the  sum 
really  due  to  Monday:   but  that  the  judgment  so  recovered 
against  *the  defendant  for  1,9902.  was  recovered  for  that  sum      [*396] 
by  fraud  and  covin  between  Monday  and  the  defendant,  with 
intent  to  defraud  the  plaintiff  of  his  damages  in  the  declaration 
mentioned. 

Bejoinder;  that  the  testator  at  the  time  of  his  death  was 
indebted  to  divers  persons,  to  wit,  to  J.  Monday  in  the  sum  of 
91.  (it  then  proceeded  to  enumerate  the  names  of  many  other 
creditors  with  the  sums  alleged  to  be  due  to  each,  making  a  total 
debt  amounting  to  1,9982.)  which  said  several  sums  of  money  at 
the  time  of  making  the  agreement  hereafter  mentioned,  and 
the  recovery  of  the  judgment  in  the  plea  mentioned,  were 
wholly  unpaid ;  and  that  the  goods  and  chattels  of  the  testator 
in  the  hands  of  the  defendant  being  wholly  insufficient  to 
pay  the  whole  of  the  several  sums  due  to  the  said  creditors, 
it  was  agreed  between  the  defendant  and  the  said  creditors, 
that  she  should  execute  a  warrant  of  attorney  to  secure  to  the 
said  Monday  for  himself,  and  as  trustee  for  the  said  creditors, 
the  payment  of  their  debts ;  that  in  pursuance  of  such  agree- 
ment, and  before  the  commencement  of  this  suit,  the  de- 
fendant did  execute  a  warrant  of  attorney  as  executrix,  to 
confess  a  judgment  to  Monday  (to  be  entered  up  in  the  man- 
ner as  is  set  forth  in  the  defendant's  plea)  for  1,9902.  money 
borrowed  by  the  testator  in  his  life-time  of  Monday,  with  a 
defeazance  that  it  should  remain  in  force  until  the  several 
debts  due  to  the  said  creditors  should  have  been  fully  satisfied. 
The  rejoinder  then  proceeded  to  stata  that  the  said  creditors 
subscribed  their  names  to  the  warrant  of  attorney, 'and  that 
their  debts  exceeded  1,9902.,  for  which  judgment  was  obtained, 

H  H  2 
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ToLPUTT  and  that  the  defendant  hath  fully  adminifitered  except  goods 
Wells.  &nd  chattels  of  the  value  of  1,2502.,  *  which  are  not  sufficient 
[  *397  ]  to  satisfy  the  money  due  to  the  creditors  who  subscribed  the 
said  warrant  of  attorney,  and  which  are  liable  to  satisfy  the 
same.  It  then  averred  that  the  warrant  was  given  and  judg- 
ment recovered  in  pursuance  of  the  agreement  for  the  benefit  of 
the  said  creditors,  and  was  not  recovered  by  fraud  and  covin  as 
alleged  in  the  replication. 

Demurrer  to  the  rejoinder,  assigning  for  causes,  that  the 
rejoinder  does  not  support  the  plea,  but  is  a  departure  therefrom, 
inasmuch  as  in  the  plea  the  judgment  alleged  to  have  been 
recovered  by  Monday,  is  stated  to  have  been  recovered  for  1,990/. 
claimed  by  Monday  to  be  due  to  him  from  the  testator  in  his 
life-time  and  at  his  decease ;  whereas  by  the  rejoinder  it  is 
acknowledged  that  the  said  sum  of  money  for  which  judgment 
was  recovered  by  Monday,  was  not  wholly  due  to  him,  but  that 
a  small  part  thereof  only  was  due  to  him,  and  the  residue  to 
divers  other  persons,  and  that  the  judgment  was  obtained  by 
him  as  a  trustee  only  for  himself  and  such  other  persons  ;  and 
that  the  rejoinder  is  in  other  respects  defective,  insufficient,  and 
informal. 

Gaselee,  in  support  of  the  demurrer,  made  two  points  ;  first, 
that  the  judgment  confessed  by  the  defendant  as  executrix,  to 
one  simple  contract  creditor  as  a  trustee  for  many  other  simple 
contract  creditors,  could  not  be  pleaded  in  bar  to  this  action. 

[  398  ]  ♦  *  Secondly,  the  rejoinder  is  a  clear  departure  from  the  plea 
for  the  cause  assigned  in  the  demurrer;  the  plea  alleges  the 
judgment  to  have  been  recovered  for  money  claimed  to  be  due 
to  Monday  as  for  his  own  debt ;   whereas  in  the  rejoinder  it  is 

[  ♦agg  ]  stated  *to  be  for  money  due  not  only  to  Monday  but  also  to 
several  other  creditors.    *     ♦     * 

Comyn,  contra,  in  answer  to  the  first  objection,  said  that  no 
case  had  been  cited  to  shew  that  it  was  either  illegal  or  improper 
for  an  executor  to  confess  a  judgment  like  the  present.  It  is 
said,  indeed,  that  to  permit  such  confession  would  be  imposing 
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a  hardship  on  a  plaintiff,  who  has  used  due  diligence  for  the  Tolputt 
recovery  of  his  debt ;  but  if  the  testator  in  his  life-time  might  wellh. 
himself  have  confessed  such  a  judgment,  and  have  subjected  his 
property  to  an  execution  thereupon,  and  that,  even  after  action 
brought  against  him  by  another  creditor ;  surely  the  executor 
may  give  the  same  preference,  which  his  testator  might  have 
given.  It  is  true,  that  after  action  brought  by  one  creditor  the 
executor  cannot  pay  the  other  creditors  as  the  testator  might 
have  done,  but  still  he  may  do  that  indirectly,  by  means  of  con- 
fessing a  judgment  which  he  cannot  do  directly.  It  appears  from 
the  third  resolution  in  Vealey.  Gatesdon^^  that  where  a  judgment 
is  recovered  against  an  executor  for  a  just  cause  it  cannot  be 
said  to  be  covinous,  although  it  was  done  for  the  purpose  of 
defeating  another  creditor.  So  in  WilUams  v.  Fowler,l  which 
underwent  three  arguments,  Etbb,  J.  said,  ''  there  is  no  incon- 
venience *in  letting  executors  confess  judgments ;  for  if  there  be  [  *^o  ] 
a  precedent  debt,  all  is  fair ;  if  none,  the  party  will  have  them 
on  the  fraud."  *  *  But  if  an  executor  has  by  law  a  right  to 
confess  a  judgment  to  a  particular  creditor,  why  may  he  not,  in 
order  to  avoid  a  multiplicity  of  actions,  confess  a  judgment  to 
one  for  the  benefit  of  many?  If  there  be  a  precedent  debt, 
according  to  what  was  said  by  Etrb,  J.§  all  is  fair.  So  in  Mettx 
V.  HoweU,\\  Lawrence,  J.  was  of  opinion,  that  a  plea  by  an 
executor,  stating  that  the  testator  was  indebted  to  A.  B.  and  C. 
in  so  much  respectively,  and  that  the  judgment  was  acknow- 
ledged to  A.  in  trust  to  secure  all  their  debts,  would  be  good. 
Lord  Ebnyon  also  seems  to  have  expressed  himself  to  the  same 
effect  in  several  passages  cited  in  argument  in  that  case,  which 
shew  it  was  his  opinion  that  it  is  neither  illegal  nor  immoral 
to  prefer  one  set  of  creditors  to  *another.  The  only  case  where  [  *40i  ] 
the  law  does  not  allow  such  a  preference  is,  where  a  voluntary 
preference  is  given  by  a  trader  in  contemplation  of  bankruptcy. 
*  *  On  the  second  point,  he  insisted  that  the  rejoinder  was 
not  to  be  taken  as  a  departure,  but  merely  as  explaining  and 
fortifying  the  plea.    ♦    *    * 

OaseUe,  in  reply.    *    *    *  [  402  ] 

t  Sir  W.  Jones,  92.  J  Str.  410.  §  Str.  410.  ||  4  East,  10. 
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ToLPUTT     Lord  Ellekbobouoh,  Ch.  J. : 

WELL8.  This  is  a  fanciful  attempt  to  introduce  a  novelty  in  the  estab- 

[  *403  ]  lished  law  relating  to  ^executors.  The  law  is,  that  an  executor 
upon  action  brought  against  him  by  a  creditor  of  his  testator 
has  his  hands  tied,  so  that  he  cannot  afterwards  make  any  pay- 
ment to  the  prejudice  of  that  creditor.  But  he  has  no  direct 
power  of  accelerating  a  suit  instituted  by  one  creditor,  and  still 
less  have  the  body  of  creditors:  that  being  the  case,  if  an 
executor  had  not  power  to  confess  a  judgment,  his  operations  and 
duties  might  be  suspended  and  paralyzed  by  one  creditor  pro- 
tracting his  suit;  and  in  the  same  manner  might  the  other 
creditors  be  delayed  of  their  rights.  The  only  means  then 
which  the  executor  has  of  accelerating  such  suit  is  by  confessing 
a  judgment.  But  to  whom  must  this  be  done  ?  To  a  creditor 
alone,  but  not  to  a  stranger :  there  is  not  any  authority  to  shew 
that  an  executor  may  confess  a  judgment  to  a  stranger.  Now  in 
this  case  Monday  is  a  mere  stranger  quoad  all  but  91.  If  then 
this  judgment  be  good,  it  would  go  the  length  of  enabling  an 
executor  to  confess  a  judgment  to  a  creditor,  who  claimed  a  debt 
of  Is.  only,  to  the  extent  of  10,000L,  provided  the  testator's  debts 
amounted  to  so  much.  Would  this  be  beneficial  either  to  the 
creditors  or  the  executor  ?  First  as  to  the  executor ;  supposing 
him  sued  afterwards  by  another  creditor,  he  must  plead  this 
agreement,  viz.  that  it  was  agreed  between  him  and  the  other 
creditors  that  he  should  execute  a  warrant  of  attorney  to  confess 
a  judgment  to  one  of  them  for  the  benefit  of  those  creditors,  and 
that  in  pursuance  of  such  agreement  he  did  so  execute.  Mo 
doubt  the  agreement  would  be  evidence  against  those  who  sub- 
scribed it :  but  is  it  so  clear  that  it  would  be  evidence  against 
the  creditor  who  was  not  a  party  to  it  ?  If  not,  as  probably  the 
executor  could  have  no  other  evidence,  he  would  stand  in  an 
[  *iui  ]  unprotected  ^situation  with  respect  to  the  creditor  suing,  and 
nevertheless  be  bound  by  a  judgment  recovered  in  trust,  against 
him.  Then  to  consider  what  benefit  would  arise  to  the  creditors 
from  having  such  a  judgment;  they  would  only  acquire  the 
benefit  of  a  suit  in  equity  ;  for  if  the  trustee  would  not  pay  them, 
they  must  resort  to  a  court  of  equity  to  compel  him,  unless  they 
could  maintain  an  action  of  assumpsit :    at  all  events,  it  would 
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only  be  to  them  the  first  step  gained  either  for  an  action  at  law  tolputt 
or  suit  in  equity.  This,  therefore,  is  a  novelty  in  the  law  of  weu.8. 
executors,  which  would  be  neither  beneficial  to  them  nor  to  the 
creditors.  As  to  the  dictum  of  Lawrence,  J.  in  Meux  v.  Howell, 
I  think  that  it  is  at  the  discretion  of  the  executor  to  confess  a 
judgment  to  a  creditor  to  the  full  extent  of  the  debt  due  to  him ; 
but  it  must  be  restrained  by  the  amount  of  his  debt,  because  the 
executor  is  not  to  be  charged  with  more  than  is  really  due  to  the 
creditor.  So  much  as  to  the  merits.  As  to  the  departure  the 
case  is  equally  clear.  The  plea  is,  that  M.  impleaded  the 
defendant  in  a  plea  of  debt  for  1,990Z.  claimed  by  M.  to  be  due 
and  owing  to  him.  But  no  such  sum  is  really  claimed  by  M., 
but  on  the  contrary,  he  claims  only  9Z. ;  and  so  the  defendant 
adds  in  his  rejoinder:  this  therefore  is  a  clear  departure  as 
admitted  in  the  rejoinder,  for  it  appears  by  that,  the  debt  is  due 
to  a  multiple  of  persons  and  not  to  M.  alone  as  alleged  in  the 
plea. 

Gbose,  J. : 

I  cannot  think  this  agreement  can  be  supported  as  pleaded. 
It  is  in  reality  a  fanciful  attempt  at  novelty,  and  nothing  more 
clearly  shews  it  than  this,  that  there  is  no  instance  of  such  a 
form  of  pleading.  The  agreement  itself  would  go  to  defeat  the 
whole  law  *of  assets,  and  to  give  a  preference  to  single  contract  [  ^405  ] 
creditors  over  specialty  creditors,  who  by  using  due  diligence  are 
entitled  to  a  priority.  Upon  the  other  point,  my  Lord  has 
entered  very  fully,  and  I  am  not  prepared  to  add  any  thing. 

Lb  BiiAKC,  J. : 

I  perfectly  agree  with  my  brothers  on  both  points.  I  think 
this  is  a  novel  attempt  to  introduce  a  mode  of  pleading  different 
from  that  which  has  hitherto  prevailed.  Suppose  the  whole  of 
the  facts  disclosed  in  the  rejoinder  had  been  included  in  the 
plea, — ^the  plea  would  then  have  stood  thus,  viz.  that  the  testator 
at  his  death  was  indebted  to  a  number  of  persons  in  different 
sums  of  money,  and  that  the  defendant  as  executrix  gave  a 
warrant  of  attorney  to  confess  a  judgment  to  one  of  those 
creditors,  to  enure  to  the  benefit  of  all,  and  that  she  had  assets 
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ToLPUTT  only  to  Buch  an  amount,  which  were  not  sufficient  to  pay  the 
Wiai.8.  debts  of  all.  Could  it  be  contended  that  such  a  plea  would  be 
sustainable  ?  It  is  clear  that  where  a  testator  dies  indebted  both 
in  specialty  and  simple  contract  debts,  and  the  simple  contract 
creditor  has  brought  an  action  upon  his  debt,  that  the  executor 
has  no  right  to  pay  a  creditor  in  equal  degree ;  but  as  he  cannot 
compel  that  creditor  to  proceed,  he  may  accelerate  him  by  con- 
fessing a  judgment  to  another  creditor,  and  may  afterwards 
plead  that  judgment  to  the  action.  So  far  the  law  allows :  but 
on  the  other  hand,  a  creditor  has  a  right  to  the  fruits  of  his 
diligence,  and  may  avail  himself  of  the  means  of  compelling  an 
executor  to  plead  before  he  can  confess  a  judgment ;  and  if  the 
executor  should  pray  for  time  to  plead,  he  would  obtain  it  only 
on  condition  of  his  not  confessing  a  judgment.  The  present 
[  •406  ]  mode  of  proceeding  would  defeat  all  these  rules ;  *for  the 
executor  would  be  enabled  to  plead  one  judgment  once  for  all, 
which  would  make  it  nugatory  ever  to  impose  terms  upon  him 
on  his  applying  for  further  time.  The  efifect  also  of  this  mode 
of  pleading  would  be  to  enable  the  executor  to  set  up  in  bar  of 
this  action  the  claims  of  a  number  of  creditors,  whose  debts  still 
remain  simple  contract,  not  altered  by  any  thing  that  has  been 
done.  Monday,  indeed,  has  a  higher  debt,  but  not  the  other 
creditors,  although  they  may  have  a  claim  in  equity  against 
him.  Their  debts  therefore  cannot  be  thus  set  up.  There  is 
another  ground  also  against  this  mode  of  pleading,  viz.  that 
although  it  is  not  illegal  or  immoral  for  an  executor  to  confess  a 
judgment,  yet  certainly  the  law  has  expressed  a  great  jealousy 
lest  it  should  be  made  an  improper  use  of,  and  on  that  ground 
it  proceeds  when  it  imposes  terms  on  an  executor  who  prays  for 
time  to  plead.  That  brings  it  to  the  second  question,  whether 
this  be  a  departure  ?  The  plea  states  that  M.  impleaded  the 
defendant  for  a  sum  of  1,990Z.  claimed  by  M.  to  be  due  to  him, 
and  that  such  proceedings  were  had,  that  he  recovered  against 
.  the  defendant  the  said  sum,  &c. :  so  that  the  claim  is  clearly 
made  as  for  a  debt  of  1,990Z.  due  to  himself.  The  rejoinder 
states,  not  that  he  claimed  the  sum  of  1,990Z.  as  due  to  himself, 
but  a  smaller  sum  only  as  due  to  himself,  and  the  rest,  which  is 
the  larger  sum,  for  the  other  creditors,  and  that  judgment  was 
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confessed  for  the  benefit  of  himself  and  the  other  creditors.     Tolputt 

Admitting  that  perhaps  it  v^as  not  necessary  for  the  defendant      wells. 

to  have  alleged  in  her  plea,  that  M.  recovered  judgment  upon  a 

debt  claimed  to  be  due  to  himself,  yet  if  she  does  make  such 

allegation  I  cannot  say  that  it  is  immaterial  or  impertinent. 

The  rejoinder  therefore  is  a  clear  departure  from  the  plea.    The 

only  authority  which  the  *industry  of  the  counsel  has  been  able      [  •^O?  ] 

to  furnish,  is  a  dictum  of  Lavhiencb,  J.  in  Meux  v.  Howell, 

which  seems  to  me  to  have  been  thrown  out  rather  as  a  question 

to  the  counsel  in  the  course  of  the  argument,  to  ascertain  how 

far  such  a  judgment  would  be  fraudulent,  than  as  an  opinion  of 

that  learned  judge.     I  do  not  therefore  feel  pressed  with  the 

weight  of  it  as  if  it  had  been  his  delibei*ate  opinion. 

Bayley,  J. : 

I  am  of  the  same  opinion.  This  is  a  contrivance  to  pay  the 
creditors  through  the  intervention  of  Monday,  a  sum  of  money 
which  the  executrix  would  not  have  been  entitled  to  pay  without 
his  intervention.  Where  an  action  is  brought  by  a  creditor  of 
the  testator  against  his  executor,  the  executor  is  restrained  from 
paying  any  other  creditor  in  equal  degree  except  upon  compul- 
sion. That  inconvenience  may  however  be  obviated  by  any  of 
the  creditors  filing  a  bill  in  a  court  of  equity  against  the  executor 
for  an  account,  in  which  case  it  seems  that  all  the  creditors  may 
be  compelled  to  take  an  equal  distribution  of  the  assets ;  f  there- 
fore, although  at  first  sight  it  may  seem  hard  that  one  creditor 
should  tie  up  the  hands  of  the  executor  by  bringing  an  action 
at  law,  yet  this  may  be  remedied  in  equity.  But  this  is  an 
attempt  not  to  do  what  equity  would  compel,  viz.  to  let  in  this 
creditor  equally  with  the  rest,  but  to  pay  the  rest  to  his  exclu- 
sion :  which  cannot  be  done.  An  executor  may,  indeed,  pending 
an  action  against  him  by  one  creditor,  confess  a  judgment  to 
another  in  equal  degree,  provided  he  do  it  before  he  is  compelled 
to  plead  to  the  action ;  because  up  to  that  extent  the  law  allows 
him  to  *give  a  preference.  And  in  many  instances  an  executor  [  *^08  ] 
may  give  a  very  wise  and  honest  preference ;  for  as  to  some  he 
may  be  satisfied  of  the  debt,  but  as  to  others  may  require  further 
t  Brady  v.  Sheil,  1  Camp.  N.  P.  C.  148. 
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ToLPUTT  time  to  consider.  But  this  is  not  a  case  where  the  execatrk  has 
Wblls.  given  a  fair  legal  preference  by  confession  of  a  judgment  to  the 
other  creditors  ;  for  M.  to  whom  the  judgment  for  1,990/.  was 
confessed,  was  a  creditor  only  for  91.  and  the  other  creditors 
were  only  simple  contract  creditors,  and  their  debts  did  not 
become  of  a  higher  nature  by  the  judgment  confessed  to  M. 
on  their  behalf.  As  the  executrix  therefore  could  not  have  paid 
them  herself,  so  neither  can  she  make  M.  the  instrument  of 
doing  that  for  her  which  she  herself  was  incompetent  to  do.  I 
agree  with  the  Court  on  the  other  point  respecting  the  departure, 
but  the  first  is  the  main  and  substantial  question. 

Judgment  for  the  plaintiff . 
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WIGHTMAN   r.   TOWNEOE,    DICKONS,    THOMAS      ^^^\ 
AND  JAMES  WATSON  axd  AEAM.t  — 

(1  M.  &  S.  412-417.)  t^^^l 

Where  the  executors  of  a  deceased  partner  continued  his  share  of  the 
partnership  property  in  trade  for  the  benefit  of  his  infant  daughter: 
Held,  that  they  were  liable  upon  a  bill  drawn  for  the  accommodation  of 
the  partnership,  and  paid  in  discharge  of  a  partnership  debt ;  although 
their  names  were  not  added  to  the  firm,  but  the  trade  was  carried  on  by 
the  other  partners  under  the  same  firm  as  before,  and  the  executors  when 
they  divided  the  profits  and  loss  of  the  trade,  carried  the  same  to  the 
account  of  the  infant,  and  took  no  part  of  the  profits  themselves. 

Assumpsit  against  the  defendants,  for  not  providing  money 
for  the  payment  of  a  bill  of  exchange,  drawn  by  the  plaintiff,  at 
the  request  and  for  the  accommodation  of  the  defendants,  with 
the  usual  money-counts.  At  the  trial  before  Bayley,  J.  at  the 
Lent  assizes,  1812,  for  the  county  of  Nottingham,  the  plaintiff 
recovered  a  verdict  for  185Z.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : 

In  1804  the  defendants  Townroe  and  Dickons  entered  into 
partnership  with  W.  Watson  in  the  trade  of  maltsters.  In  the 
following  year  W.  Watson  died,  leaving  an  infant  daughter; 
•and  by  his  will  appointed  the  three  other  defendants  his  execu-  [  •413  ] 
tors,  who  after  his  death  continued  his  share  of  the  property  in 
the  trade  for  the  benefit  of  his  infant  daughter.  The  trade  was 
thenceforth  carried  on  by  the  defendants  Townroe  and  Dickons 
with  the  other  defendants,  the  executors,  for  several  years,  but 
under  the  same  firm  of  Townroe  &  Go.  as  before  W.  Watson's 
death  ;  bills  were  drawn  and  accepted,  and  large  quantities  of 
barley  bought  in  the  course  of  the  trade,  which  were  manufac- 

t  The  ahove  case  must  he  now  read  that  the  executors  were  not  liahle. 

subject  to  the  observation  that  it  is  a  It  has  been  represented  to  us  as 

decision  upon  the  law  as  commonly  questionable  whether  the  report  of 

understood  before  the  decision  of  the  Waugh  y.  Carver  (1793)  2  H.  Bl.  235, 

House  of  Lords  in  Cox  y.  Hickman  which  before  the  decision  of  Cox  y. 

(1800)  8  H.  L.  G.  268,  30  L.  J.  0.  P.  Hickman  was  regarded  as  a  leading 

125.    Such  a  case  woidd  now  be  tried  authority,    ought     to     haye    been 

and  ar^edon  different  lines.  In  the  omitted.    As  our  rule  has  been  to 

somewhat  similar  case  of  Holme  y.  giye  a  case  the  benefit  of  a  doubt, 

Hammond  (1872)  L.  H.  7  Ex.  218,  we  haye  restored  the  report  at  the 

41    Lk     J*   Ex.   157,  it   was   held,  end  of  the  present  yolume. — B.  C. 
on  the  principle  of  Cox  y.  Hickman  ^ 
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WioHTXAK    tared  into  malt  for  sale,  and  every  other  act  was  done  which 
TowNBOK.    ^^^  necessary  to  carry  on  the  trade  of  maltsters.    In  making  up 
the  accounts,  the  executors  divided  the  profit  and  loss  of  the 
business  with  the  other  partners  Townroe  and  Dickons,  carrying 
on  the  business  solely  for  the  benefit  of  the  daughter  of  W.  Wat- 
son, charging  her  in  their  account  as  executors  with  the  loss, 
giving  her  credit  for  the  profits  of  the  trade,  and  taking  no  part 
of  the  profits  to  their  own  use.    The  business  was  managed  by 
Townroe,  and  it  did  not  appear  that  the  executors  ever  interfered 
except  in  settling  the  accounts.     The  bill  of  exchange  stated  in 
the  declaration  was  drawn  by  the  plaintijEf  in  favour  of  Townroe 
&  Co.,  at  the  request  of  Townroe,  and  for  the  use  of  the  firm  of 
Townroe  &  Co.,  upon  an  undertaking  which  they  did  not  fulfil, 
to  provide  money  for  it  when  it  should  become  due.     It  was 
afterwards  indorsed  by  Townroe  in  the  name  of  the  firm  of 
Townroe  &  Co.,  and  was  paid  away  in  discharge  of  a  debt  of  the 
firm.     The  question  for  the  opinion  of  the  Court  is  whether 
T.  and  J.  Watson,  and  Aram,  by  taking  a  share  of  the  profits  as 
executors  or  trustees  for  the  infant,  did  or  did  not  become  per- 
sonally liable  as  partners  in  the  trade.    If  the  Court  shall  be  of 
[  *4H  ]      opinion  *in  the  affirmative,  the  verdict  to  stand ;   otherwise  a 
nonsuit  to  be  entered. 

Copley  for  the  plaintiff  contended,  that  the  executors  were 
personally  liable  as  partners.  He  observed  upon  the  facts  that 
they  were  executors  and  trustees  appointed  by  the  will  of  the 
testator,  and  in  them  therefore  the  legal  title  to  the  personalty 
vested ;  and  they  continued  it  in  the  trade,  and  received  their  pro- 
portion of  the  profits,  and  were  accountable  for  the  losses ;  con- 
sequently they  answered  to  the  character  of  partners  in  every 
respect ;  and  the  subsequent  disposition  of  the  profits  in  favour 
of  the  infant  could  not  vary  their  liability.  A  court  of  law 
cannot  regard  trusts;  and  therefore  whether  they  took  the 
profits  for  the  benefit  of  themselves  or  that  of  the  infant,  their 
liability  at  law  was  the  same.  This  fully  appears  from  the  case 
Ex  parte  Garland,\  which  although  in  its  decision  not  precisely 
the  same,  in  its  language  is  decisive.  There  the  testator,  who 
t  7  R.  R.  352  (10  Ves.  110). 


VOL.  XIV.]        1813.    K.  B.     1  M.  &  S.  414—415.  477 

was  a  miller,  directed  that  his  trade  should  be  carried  on  by  his  Wiohtmak 
widow,  whom  he  appointed  one  of  his  executors,  and  that  a  towkboe. 
certain  sum  should  be  paid  her  out  of  his  personal  estate  for  that 
purpose:  And  the  widow  (executrix)  having  become  bankrupt, 
the  question  was  whether  the  general  assets  beyond  the  fund 
embarked  in  the  trade  were  liable  ;  and  it  was  holden,  that  they 
were  not ;  but  upon  the  liability  of  an  executor  who  enters  into 
trade,  the  language  of  the  Lord  Chancellor  is  extremely  strong. 
He  says,  *'  the  case  of  an  executor  is  very  hard.  He  becomes 
liable,  as  personally  responsible,  to  the  extent  of  all  his  own 
property,  and  also  *in  his  person,  and  may  be  proceeded  against  [  'iis  ] 
as  a  bankrupt,  although  he  be  but  a  trustee."  And  although  it 
may  be  said  in  that  case  the  executrix  carried  on  trade  in  her 
own  name,  which  is  not  the  case  of  these  executors;  still  an 
executor  may  become  liable  as  a  partner  in  trade  by  embarking 
his  property,  and  sharing  in  the  profits  and  losses  of  such  trade, 
as  well  as  by  making  himself  ostensibly  a  partner.  And  it  will 
be  found  that  the  language  of  the  Lord  Chancellor  was  general, 
and  not  confined  to  the  responsibility  alone  of  an  executor, 
which  arises  from  his  holding  himself  out  to  the  world  as  a 
partner.  So  in  Barker  v.  Parker, \  Lord  Mansfield  said,  "exe- 
cutors eo  nomine  do  not  usually  carry  on  trade :  if  they  do  so, 
they  run  great  risk ;  and  without  the  protection  of  the  Court  of 
Chancery  they  would  act  very  unwisely  in  carrying  it  on."  Now 
this  risk  can  only  mean  their  being  personally  liable.  Considered 
in  a  court  of  law,  the  benefit  of  the  trade  must  be  taken  to  result 
to  the  executor ;  although  it  may  be  reaped  ultimately  by  the 
cestui  que  trust,  through  the  medium  of  a  court  of  equity. 

Reader,  contra : 

There  are  only  two  ways  by  which  a  person  can  be  made  liable 
as  a  partner ;  first,  by  beneficially  participating  in  the  profits, 
in  which  case,  it  must  be  admitted,  he  will  be  liable,  although 
he  does  not  appear  to  the  world  as  a  partner.  Secondly,  by 
holding  himself  out  to  the  world  as  a  partner,  and  then  he  will 
be  liable,  although  he  does  not  share  in  the  profits.  The  doc- 
trine laid  down  in  Ex  parte  Garland,  and  Barker  v.  Parker. 
t  1  B,  E.  201,  204  (1  T.  B.  287,  295). 
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WiQHTMAN  carries  the  liability  of  executors  no  farther :  *in  the  former  the 
TowNBos.  business  ^ras  conducted  by  the  executrix  in  her  own  name,  and 
[  *416  ]  she  was  known  to  the  world  as  the  trader.  No  doubt,  if  an 
executor  will  enter  into  such  a  situation,  he  will  be  liable, 
although  trading  with  the  funds  of  the  testator,  and  although  he 
reserve  no  profits  to  his  own  use.  On  the  other  hand,  a  dormant 
partner,  who  shares  the  profits,  is  liable.  But  here  the  executors 
never  traded  in  their  own  names,  for  the  trade  was  continued 
under  the  same  firm  as  before ;  and  never  became  beneficially 
interested  in  a  share  of  the  profits ;  nor  did  they  interfere  in  any 
way,  except  by  accounting  for  what  was  due  to  the  infant.  If 
this  then  can  be  considered  as  amounting  to  a  partnership,  every 
executor,  who  permits  the  fund  of  his  testator  to  remain  in  the 
trade,  will  become  a  partner.  As  to  the  legal  title  to  the 
property  being  in  the  executors,  that  will  not  make  them  part- 
ners. Suppose  one  of  several  partners  becomes  bankrupt,  the 
legal  property  in  his  share  passes  to  his  assignees ;  but  can  it  be 
contended  that  thereby  they  would  become  partners  with  the 
solvent  members  of  the  firm  ?  If  not,  neither  will  these  execu- 
tors.   If  it  were  otherwise,  great  inconvenience  would  follow. 

Lord  Ellenborough,  Ch.  J. : 

The  fund  subsisting  at  the  death  of  the  testator,  under  a  due 
administration  of  the  will,  should  have  been  disposed  of  by  the 
executors,  and  converted  into  money,  and  distributed  as  assets. 
Instead  of  that,  it  is  embarked  de  novo  in  the  trade  in  thajpur- 
chase  of  other  barley,  and  a  variety  of  other  contracts,  to  which 
the  infant  is  not  privy,  nor  bound  by  them,  but  may  renounce 
[  •417  ]  when  6he  comes  of  age,  as  *damno8a  luereditas.  If  then  the 
infant  has  such  an  option,  who  but  the  executors  can  be  liable  ? 

Gbose,  J. : 
The  difficulty  is  if  the  executors  are  not  liable,  to  say  who  is. 

Le  Blanc,  J. : 

The  fallacy  lies  in  the  argument,  that  the  executors  are  not 
concerned  in  the  profit  and  loss.  It  is  true  they  do  not  receive 
anything  for  themselves,  bat  carry  their  receipts  to  the  account 
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of  the  infant ;  but  supposing  this  trade  had  proved  a  losing  con-  Wiohtman 
cem,  the  infant  would  not  have  been  liable,  for  the  executors  towkboe. 
could  not  bind  her.  In  an  indictment  for  larceny,  the  property 
must  have  been  laid  in  the  executors :  so,  if  an  action  had  been 
brought  for  it,  it  must  have  been  in  their  names.  It  seems  to 
me  that  the  executors,  by  embarking  the  property  in  trade  in 
the  first  instance,  contracted  a  responsibility  in  a  court  of  law, 
which  their  subsequent  application  of  the  profits  to  purposes  not 
of  personal  benefit,  cannot  afterwards  vary. 

Bayley,  J. : 

The  executors  in  this  case  are  mere  volunteers.  At  law  they 
became  the  legal  proprietors  in  respect  of  every  thing  belonging 
to  the  trade ;  and  consequently  are  liable  to  the  legal  debts. 

Judgment  for  plaintiff. 


GLADSTONE  and  Another  v.   CLAY.  isis. 

(1  M.  &  S.  418—425.)  MayU, 

Where  a  policy  of  assurance  was  on  goods  at  and  from  Pemambuco  r  jig  1 
to  Maranham  and  from  thence  to  Liverpool,  beginning  the  adyenture 
on  the  goods  from  the  loading  thereof,  on  board  the  ship  wheresoeyer : 
Held,  that  it  would  cover  goods  previously  loaded  at  Liverpool,  and 
which  arrived  at  P.,  but  were  not  unloaded  there,  and  afterwards  sus- 
tained a  partial  loss  by  wreck  in  the  voyage  from  P.  to  M. 

This  was  an  action  upon  a  policy  of  assurance  on  goods,  on 
board  the  Blancliard,  at  and  from  Pemambuco  to  Maranham, 
and  at  and  from  thence  to  Liverpool,  beginning  the  adventure 
upon  the  said  goods  from  the  loading  thereof,  on  board  the  said 
ship,  wheresoever,  &c.,  with  liberty  for  the  said  ship  to  touch  at 
any  ports  whatsoever  and  wheresoever,  &c.,  and  by  a  memoran- 
dnin  indorsed  on  the  policy,  the  insurance  was  declared  to  be  on 
goods  or  specie,  both  or  either,  valuing  cotton  at  102.  per  bale, 
and  the  milrea  as  converted  at  Pemambuco  at  75d.  or  6«.  9d. 
each.  At  the  trial  before  Bayley,  J.  at  the  London  sittings  in 
last  Trinity  Term,  a  verdict  was  found  for  the  plaintiffs,  subject 
to  the  opinion  of  this  Court  on  the  following  case  : 
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GL4DBT0KE  The  plaintiffs,  who  were  owners  of  the  ship  Blanchard^  in  the 
Clay.  beginning  of  the  year  1811  loaded  her  at  Liverpool  with  British 
manufactured  goods  to  the  amount  of  5,0002.  for  Pernambuco. 
By  the  bills  of  lading,  the  whole  of  the  said  goods  were  to  be 
delivered  there,  and  the  instructions  to  the  plaintiffs'  agents 
were  to  sell  the  whole  at  Pernambuco,  and  to  send  the  vessel 
back  from  thence  to  London.  The  ship  sailed  from  Liverpool 
upon  this  voyage  on  the  24th  of  January,  1811,  and  arrived  at 
Pernambuco  on  the  15th  of  March  following.  She  remained 
there  for  the  purpose  of  disposing  of  the  outward  cargo  about 
five  weeks,  during  which  time  the  whole  was  disposed  of  and 
landed,  except  twenty-six  cases  of  manufactured  goods,  of  which 
[  •419 1  the  agents  for  the  plaintiffs  being  unable  *to  dispose  at  Pernam- 
buco, or  to  obtain  freight  there  for  London,  resolved  to  send  the 
ship  with  the  twenty-six  cases  of  goods  to  be  disposed  of  at 
Maranham ;  and  that  she  should  proceed  from  thence  to  Liver- 
pool. The  said  agents  put  on  board  at  Pernambuco  on  account 
of  the  plaintiffs,  a  considerable  quantity  of  specie,  fustic,  and 
other  goods,  to  be  carried  to  Maranham,  and  from  thence  to 
Liverpool ;  and  the  twenty-six  cases  of  the  outward  cargo  were 
never  unloaded  at  Pernambuco,  but  remained  constantly  on 
board  the  ship  until  the  loss.  On  the  28th  of  April  she  sailed 
from  Pernambuco  for  Maranham,  and  on  the  fourth  of  May, 
while  proceeding  forvthat  port,  was  totally  wrecked ;  whereby  all 
the  goods  on  board  sustained  a  partial  damage.  The  plaintiffs 
have  been  paid  the  loss  upon  the  goods  shipped  at  Pernambuco, 
and  a  sufQcient  sum  as  a  return  of  premium  for  short  interest,  if 
the  policy  did  not  attach  upon  the  twenty-six  cases  of  the  out- 
ward cargo. 

The  action  was  brought  for  the  loss  sustained  upon  the  twenty- 
six  cases  of  the  outward  cargo,  the  amount  of  which  was  agreed 
to  be  settled  out  of  Court,  if  the  plaintiffs  were  entitled  to 
recover.  The  question  for  the  opinion  of  the  Court  is,  whether 
the  policy  of  assurance  on  the  homeward  voyage  attached  upon 
the  said  twenty-six  cases  of  outward  cargo  so  loaded  at  Liver- 
pool. If  the  Court  should  be  of  opinion  that  it  did  attach,  the 
verdict  is  to  stand  for  such  sum  as  shall  be  adjusted  out  of  Court, 
if  not  a  nonsuit  is  to  be  entered. 
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Campbell  for  the  defendant  was  called  upon  by  the  Court,    Gla.d8tokb 
who  contended,  that  notwithstanding  the  adventure  *was  to       clIy. 
commence  from  the  loading  of  the  goods  wheresoever,  still  it      ^  *42o  ] 
could  not  be  considered  within  the  meaning  of  the  policy,  that 
any  part  of  the  outward  cargo  should  be  protected  by  it.    The 
underwriter  at  the  time  of  his   subscription,  could  not  have 
contemplated  that  on  a  voyage  from  Pernambuco  to  Liverpool, 
goods  loaded  at  Liverpool  were  to  be  the  subject  of  his  insurance. 
Neither  could  the  assured  have  foreseen  that  a  part  of   the 
outward  cargo  would  remain  unsold,  so  as  to  render  such  an 
insurance  necessary.    That  the  parties  looked  to  a  cargo  which 
should  be  loaded  at  Pernambuco  is  apparent  from  the  valuation 
being  only  upon  cotton  and  milreas  as  computed  at  that  place, 
and  not  upon  any  of  the  cases  of  goods  which  composed  the 
outward  cargo.    He  cited  Hodgson  v.  Richardson,^  and  Spitta  v. 
Woodmauyl  as  a  stronger  case  in  favour  of  the  assured  than  the 
present ;  because  there  the  underwriter,  at  the  time  of  his  sub- 
scribing the  policy,  was  aware  that  the  goods  were  in  a  loaded 
state  at  an  anterior  port ;  and  yet  upon  a  policy  beginning  the 
adventure  from  the  loading  of  the  goods,  it  was  held  a  good 
objection  that  they  were  not  loaded  at  the  port  from  which  the 
voyage  was  to  commence.    With  respect  to  the  word  "  where- 
soever "  in  this  policy,  it  must  be  construed  like  the  words  **  any 
port  whatsoever,"  which  are  confined  to  ports  within  the  limits 
of  the  voyage :  it  only  means  wheresoever  in  the  course  of  the 
voyage  insured  the  goods  may  be  loaded.    It  was  used  for  the 
purpose  of  covering  any  goods  which  might  be  loaded  either  at 
Maranham  or  on  the  coast  of  Brazil.    If  it  is  to  be  extended 
farther,  it  may  be  asked  when  did  the  *policy  attach  upon  these      [  *i2\  ] 
goods  ?    Surely  not  at  the  moment  of  the  ship's  arrival  at  Per- 
nambuco, for  the  goods  were  designed  for  the  market  at  that  place. 
The  underwriter  could  not  be  liable  whilst  it  remained  uncertain 
whether  the  goods  would  be  disposed  of,  or  would  form  a  part  of 
the  homeward  freight.    And  supposing  he  would  be  liable  when 
that  was  determined,  still,  unless  it  was  shown  that  at  that  time 
the  goods  were  in  good  safety  at  Pernambuco,  the  underwriter 
might  be  made  liable  for  anterior  damage.    He  then  referred  to 
1 1  Black.  463.  t  11  B.  B.  628  (2  Taunt.  416). 
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Gladstone    Parkin  v.  Tunno,\  Homey er  v.  Lushingtoriyl  Langhom  v.  Hardy, ^ 
Clay.        Same  v.  Cologhan,  C.  P.,ir  in  which  last  cases  Spitta  v.  Woodman 
was  recognized ;  and  urged  that  it  would  be  overruling  all  those 
cases  to  decide  in  favour  of  the  plaintiff. 

LoBD  Ellenbobough,  Ch.  J. : 

In  this  case  the  assured  have  industriously  laboured  to  with- 
draw themselves  from  the  possibility  of  any  cavil  arising  out  of 
the  construction  or  misconstruction  of  former  cases.  Being 
resolved  to  cover  their  interest  whether  the  goods  should  be 
loaded  on  board  at  Femambuco,  or  whether  the  unexhausted 
residue  of  the  outward  cargo  should  happen  to  form  a  part  of 
that  which  should  become  destined  for  the  homeward  voyage, 
they  very  rationally,  with  reference  to  the  late  decisions,  intro- 
duced the  word  "  wheresoever."  We  well  know  that  in 
adventures  of  this  kind  to  the  coast  of  South  America,  it  has 
frequently  happened  that  a  portion  of  the  outward  cargo  remains 
undisposed  of  at  the  destined  market,  and  the  ship  is  obliged  to 
return  home  with  the  same  goods.  No  doubt  this  insurance 
[  *422  ]  ^looked  to  a  case  of  that  sort,  and  was  meant  to  protect  it.  It  is 
therefore  provided  that  wheresoever  the  loading  takes  place  the 
policy  is  to  attach;  the  word  " wheresoever "  being,  as  to  the 
place  of  loading  the  goods,  a  word  of  the  largest  extent ;  but  not 
enlarging  the  extent  of  the  damage,  for  which  the  underwriter  is 
to  be  liable,  which  still  must  be  confined  to  damage  accruing 
within  the  limits  marked  out  by  the  policy,  viz.,  from  Femambuco 
to  Liverpool.  It  has  been  asked  at  what  time  the  risk  attached 
upon  these  goods :  to  which  it  may  be  answered,  either  from 
their  arrival  at  Femambuco,  or  at  all  events  from  the  time  when 
they  were  destined  for  the  homeward  voyage.  It  certainly  throws 
some  difficulties  in  the  way  of  this  construction,  and  that  affords 
the  only  ground  of  argument,  that  it  may  possibly  aid  in  cover- 
ing a  damage  which  happened  to  the  goods  before  the  commence- 
ment of  the  risk.  But  when  we  consider  that  the  assured  is 
bound  to  prove  that  the  loss  happened  within  the  limits  of  the 
voyage  insured,  that  difficulty  is  in  a  great  measure  removed. 

+  10  R.  R.  422  (11  East,  22,  3  Camp.      Camp.  85). 
59).  4  13  E.  R.  708  (4  Taunt.  628). 

t  J3  R.  R.   759  (15  East,  46,  3         1[  13  R.  R.  613  (4  Taunt.  330> 
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Here  the  damage  is  stated  to  have  arisen  from  wreck  between  Gladstone 
Pemambuco  and  Maranham.  Under  these  circumstances,  unless  ql^y. 
we  are  to  pronounce  that  it  is  not  competent  to  the  parties  to  a 
policy,  by  the  introduction  of  words  of  the  most  general  and 
comprehensive  meaning,  to  protect  an  interest  on  goods  without 
reference  to  any  particular  limits  within  which  they  are  to  be 
loaded,  so  that  at  whatsoever  place  they  may  be  loaded,  if  the 
damage  arise  within  the  voyage  insured,  the  underwriter  shall 
be  liable ;  I  cannot  conceive  any  words  more  effectual  for  attain- 
ing that  object  than  the  words  here  used. 


Gbose,  J. : 

It  is  impossible  to  recollect  what  was  decided  in  the  former 
cases,  and  not  perceive  with  what  view  the  word  "  wheresoever  " 
was  introduced  into  this  policy. 

Le  Blanc,  J. : 

If  the  consequences  announced  in  argument,  namely,  the 
overruling  all  former  cases  upon  the  subject,  were  likely  to 
follow  from  this  decision,  I  think  the  Court  would  pause  before 
they  proceeded  to  such  a  length ;  but  none  of  the  cases,  from 
Robertson  v.  French  t  down  to  Langhorn  v.  Hardy,  contain  words 
similar  to  the  present.  Therefore  this  decision  will  not  affect 
other  contracts  framed  in  different  terms.  The  words  in  former 
cases  were  either  beginning  the  adventure  from  the  loading  on 
board  the  ship,  or  from  the  loading  at  the  place  where  the  risk 
was  to  commence,  or  from  the  loading  as  aforesaid,  which  are 
words  of  reference ;  but  I  am  not  aware  that  the  Court  has  been 
called  upon  to  decide  a  case  where  the  words  were  the  same  as 
or  equivalent  to  the  present.  The  words  here  are  from  the  load- 
ing on  board  wheresoever.  The  only  question  is  whether  the 
Court  will  give  effect  to  the  word  "  wheresoever,"  by  construing 
it  any  place  whatsoever,  or  will  restrain  it  to  Pemambuco,  and 
such  places  as  the  ship  might  touch  at  in  her  voyage  from 
Pemambuco.  It  is  stated  that  the  damage  arose,  not  at 
Pemambuco,  but  in  the  course  of  the  voyage  from  that  place ; 
therefore  it  becomes  unnecessary  to  fix  upon  the  precise  point  of 
time  when  the  policy  attached :  it  will  be  time  enough  to  deter- 

t  7  E.  E.  635  (4  East,  130). 

I  I  2 
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Gladstone  mine  that,  when  the  question  arises.  Then  the  word  wheresoever 
Clat.  seenis  clearly  to  have  been  *intendecl  to  take  it  out  of  the  former 
r  «^24  1  cases,  where  the  policy  was  either  left  in  blank,  or  filled  up  with 
a  place.  The  underwriter,  when  he  read  the  policy,  cannot  be 
supposed  to  have  Tead  the  word  wheresoever  as  it  is  used  with 
reference  to  the  loading  of  the  goods,  in  the  same  sense  which  it 
bears  when  applied  to  the  liberty  to  touch  at  any  ports.  It 
therefore  seems  to  ine  that  the  Court  is  bound  to  give  it  the  most 
extensive  signification,  so  as  to  meet  the  intention  of  the 
parties. 

Baylby,  J. : 

The  object  of  the  insurance  was  to  cover  the  goods  in  the 
course  of  the  voyage  insured.  It  makes  little  difference  to  the 
underwriter  whether  the  goods  are  loaded  on  board  in  the  course 
of  the  voyage,  or  whether  the  outward  cargo  is  converted  into  a 
part  of  the  homeward  cargo.  In  the  former  cases,  the  Court 
was  tied  down  by  the  express  words  of  the  policy,  contrary  to  the 
intention  of  the  parties ;  for,  in  soine  of  them,  the  underwriters 
knew  perfectly  well  that  it  was  the  object  of  the  assured  to  load 
the  goods  before  the  commencement  of  the  risk.  Here,  it  being 
probable  that  a  portion  of  the  outward  cargo  might  be  returned 
on  hand,  a  very  extensive  word  was  therefore  introduced. 
Wheresoever  may  mean  either  wheresoever  in  the  course  of  the 
voyage,  or  in  a  larger  sense,  wheresoever,  without  confining  it  to 
the  voyage.  If  it  may  have  both  senses,  why  may  it  not  have 
the  larger  ?  more  especially,  if  such  appears  to  have  been  the 
intention  of  the  parties.  As  to  the  question  when  the  policy 
attached,  it  is  not  necessary  to  determine  the  exact  point  of  time, 
whether  it  was  when  the  assured  resolved  not  to  unload  any 
more  of  the  goods,  but  to  send  the  remainder  on  to  Maranham  ; 
but  I  should  say  that  it  clearly  attached  when  the  ship  left 
[  •425  ]  *Pernambuco.  The  question,  when  the  assured  changed  the 
outward  into  a  homeward  cargo,  would  be  for  a  jury ;  and  when 
they  were  satisfied  that  it  constituted  a  part  of  the  homeward 
cargo,  then  the  policy  would  attach.  It  is  said  that  then  the 
underwriters  might  be  liable  for  antecedent  damage ;  but  I  think 
not.    The  assured  is  bound  to  prove  that  the  damage  occurred 
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daring  the  voyage  covered  by  the  policy:    if  that  was  left  in    Gladstone 
doubt,  he  would  not  be  entitled  to  recover.    He  can  only  recover        clay. 
in  respect  of  such  part  of  the  cargo  as  was  found  at  the  time 
when  the  policy  attached.   As  to  that  the  onus  is  on  the  assured. 

Judgmen  t  for  plain  tiff,  t 
Scarlett  was  for  the  plaintiff. 


DOE,  ON  THE  Demise  of  EMMETT,   v.   THOEN.  isis. 

(1  M.  &  S.  425-427.)  MayU. 

If  the  aheriff  seU  a  term  under  a  writ  of  ^.  fa,  which  is  afterwards  sot        r  425  ] 
aside  for  irregularity  and  the  produce  of  the  sale  is  directed  to  be  re- 
turned to  the  termor,  the  termor  cannot  maintain  ejectment  to  recover 
his  term  against  the  vendee  under  the  sheriff. 

Ejectment  for  lands  in  the  parish  of  Ealing  in  the  county  of 
Middlesex.    Demise  laid  26th  April,  1811. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1812,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

On  the  26th  November,  1805,  the  lessor  of  the  plaintiff  being 
possessed  of  the  premises  in  question,  under  a  lease  granted  to 
him  for  a  term  of  14  years  of  which  several  were  then  unexpired, 
and  being  also  indebted  to  one  Bullen  in  a  sum  of  money,  the 
payment  of  which  was  *secured  to  B.  by  a  warrant  of  attorney,  [  ♦426  ] 
B.  signed  judgment  thereon,  and  issued  a /en  facias  directed  to 
the  sheriff  of  Middlesex  to  levy  3,205Z.  on  his  (the  lessor  of  the 
plaintiff's)  effects.  The  sheriff  accordingly  took  the  said  lease 
and  sold  it  under  the  execution  to  the  defendant  for  5002.,  and 
afterwards  assigned  it  to  him  and  delivered  possession ;  and  the 
defendant  continued  in  possession  at  the  time  of  bringing  this 
ejectment.  Soon  after  the  sale  it  being  discovered  that  the 
execution  was  irregular,  a  rule  was  obtained  and  made  absolute 
in  this  court  in  Trinity  Term,  1806,  directing  that  the  writ  of 
Aeri  facias  and  the  levy  under  it  should  be  set  aside  for 
irregularity  with  costs ;  and  that  the  money  levied  and  in  the 

t  Bell  V.  Hohson,  p.  337  anU  (16  East,  240). 
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Dob        hands  of  the  sheriff  should  be  returned  to  the  lessor  of  the 
Thobn.      plaintiff;  except  as  to  the  amount  of  a  debt  to  be  paid  by  him 
to  the  plaintiff  in  another  action,  then  pending  against  him. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover.  If  the  Court  should  be  of  this 
opinion,  the  verdict  is  to  stand;  if  not,  a  nonsuit  is  to  be 
entered. 

Espinasse  for  the  plaintiff,  contended  that  the  authority  of 
the  sheriff  which  was  derived  from  the  writ  of  Jieri  facias  was 
vacated  as  soon  as  the  writ  was  set  aside,  for  by  setting  it  aside, 
it  is  as  if  the  writ  had  never  been,  and  consequently  the  sale 
under  it  became  void ;  and  he  referred  to  Turner  v.  Felgaic\ 
where  the  plaintiff  was  permitted  to  recover  in  trespass  against 
the  defendant  for  taking  his  goods  upon  an  execution  which  was 
afterwards  set  aside  for  irregularity. 

[  427  ]       Lord  Ellenborouoh,  Ch.  J. : 

Is  the  lessor  of  the  plaintiff  entitled  to  hold  the  money  paid  as 
the  price  of  his  term,  and  to  recover  the  term  also?  In  the 
very  case  cited,  the  plaintiff  afterwards  brought  scire  facias  to 
have  restitution  of  his  goods  taken  under  the  execution,  for 
which  he  had  already  recovered  damages :  but  the  Court  super- 
seded it,  as  being  a  very  unreasonable  thing  that  he  should  have 
double  satisfaction.  Here  the  judgment  was  not  set  aside; 
therefore  a  fresh  execution  might  have  been  sued  out  on  the 
very  same  day.  The  term  was  legally  sold,  for  the  sheriff  had 
authority  to  levy  the  money,  and  the  property  passed  by  the 
sale. 

Bayley,  J. : 

The  lessor  of  the  plaintiff  agreed  by  the  rule  to  take  the 
money ;  it  was  his  own  fault  therefore  it  he  did  not.  In  the 
case  cited  trespass  could  not  have  been  maintained  against  the 
sheriff. 

Per  Curiam  :  Judgment  of  nonsuit. 

t  T.  Eaym.  73. 
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DOE,    ox    THE    Demise    of    SAEAH    BOEWELL,    i\       isis. 


ABEY. 


May  18. 


(I  M.  &  S.  428~43J.)  [  428  ] 

Devise  to  the  tliree  sifiters  of  the  testator  for  and  daring  their  joint 
natural  lives,  and  the  natural  life  of  the  survivor,  to  take  as  tenants  in 
common  and  not  as  joint  tenants;  remainder  to  trustees  during  the 
respective  lives  of  the  sisters  and  the  life  of  the  survivor,  to  preserve 
contingent  remainders ;  and  from  and  after  their  respective  deceases  and 
the  decease  of  the  survivor  remainder  over :  Held,  that  the  sisters  either 
took  the  estate  as  joint  tenants  to  be  regulated  in  its  enjoyment  as  a  ten- 
ancy in  common ;  or  as  tenants  in  common  with  benefit  of  survivorship. 

Ejectment  for  certain  freehold  lands  in  the  parish  of  Grasby 
in  the  county  of  Lincoln.  A  verdict  was  found  for  the  plaintiff 
before  Grose,  J.  at  the  last  assizes  for  the  said  county,  subject 
to  the  opinion  of  the  Court  upon  the  following  case : 

William  Borwell  being  seized  in  fee  of  the  premises  in  question 
by  his  will  dated  the  6th  of  April,  1777,  after  devising  all  his 
messuages,  cottages,  lands,  tenements,  and  hereditaments,  &c. 
to  his  wife  for  and  during  her  widowhood,  or  until  such  child  as 
he  should  happen  to  have  by  her  should  attain  21,  remainder  to 
trustees  during  the  continuance  of  such  estate  to  preserve  con- 
tingent remainders,  remainder  to  the  use  of  all  and  every  his 
sons  and  daughters  on  the  body  of  his  said  wife,  begotten  or  to 
be  begotten,  and  the  heirs  of  the  body  of  such  sons  and 
daughters  severally  and  respectively  as  tenants  in  common  and 
not  as  joint  tenants ;  and  in  case  any  of  such  sons  or  daughters 
should  happen  to  die  without  issue,  the  share  of  him,  her  or 
them,  so  dying  without  issue,  to  the  use  of  the  survivors  or 
survivor,  and  of  the  heirs  of  his,  her,  or  their  bodies  as  tenants 
in  common  and  not  as  joint  tenants ;  and  for  default  of  such 
issue  he  devised  thus :  ''  I  give  and  devise  all  my  said  messuages, 
cottages,  lands,  tenements,  and  hereditaments  unto  my  three 
sisters  Elizabeth  Richardson,  Mary  Whitehead,  and  Sarah 
Borwell,  for  and  during  their  joint  natural  lives  and  the  natural 
life  of  the  survivor  of  them,  to  take  as  tenants  in  common  and 
not  as  joint  ^tenants.  And  from  and  after  the  determination  of  [  *489  ] 
their  respective  estates,  then  to  my  said  trustees  and  their  heirs 
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Doe        during  the  respective  lives  of  my  said  three  sisters  and  the  Hie 
abkt.       0*  t^®  survivor  of  them,  upon  trust,  by  the  ways  and  means 
aforesaid,  to  preserve  the  contingent  estates  hereinafter  limited 
from  being  defeated  or  destroyed;    and  from  and  after  the 
respective  deceases  of  my  said  three  sisters  and  the  decease  of 
the  survivor  of  them,  then  as  to  one  undivided  third  part  of  the 
said  premises  to  the  use  of  my  nephew  and  niece,  John  and 
Mary  Bichardson,  son  and  daughter  of  my  sister  E.  Bichardson, 
respectively  for  and  during  their  respective  lives  as  tenants  in 
common  and  not  as  joint-tenants ;  "  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  after  the  respective 
deceases  of  the  testator's  said  nephew  and  niece,  to  the  use  of 
the  children  of  the  said  nephew  and  niece  in  tail  general,  with 
remainders  over.    And  as  to  another  undivided  third  part  from 
and  after  the  deceases  of  his  said  three  sisters  and  the  survivor 
of  them,  to  the  use  of  the  children  of  M.  Whitehead  in  tail 
general,  with  other  remainders  over.    And  as  to  the  remaining 
undivided  third  part  from  and  after  the  respective  deceases  of 
his  said  three  sisters  and  the  survivor  of  them,  to  the  use  of  the 
children  of  8.  Borwell,  with  other  remainders  over.    The  will 
also  contained  a  bequest  of  personal  property  to  the  three  sisters 
in  the  following  terms  :  "  I  give  and  bequeath  to  my  said  three 
sisters  the  sum  of  201.  a-piece,  to  be  paid  to  them  respectively 
by  my  executrix  hereinafter  named,  within  12  calendar  months 
next  after  my  decease.     And  my  will  is,  that  in  case  any  of  my 
said  three  sisters  shall  happen  to  die  before  her  or  their  legacy 
or   legacies   shall   become  payable  as  aforesaid,  that  then  the 
legacy  or  sum  of  money  hereby  intended  for  her  or  them  on  her 
[  *430  ]       or  their  so  dying,  *  (whether  the  same  be  originally  given,  or 
shall  afterwards  come  to  her  or  them  by  survivorship,  in  pursu- 
ance hereof,)  shall  go  to  and  be  equally  divided  among   the 
survivors  of  them  if  more  than  one;  but  if  but  one  to  such 
survivor  only."     The  testator  appointed  his  widow  sole  executrix 
of  his  will.     M,  Whitehead  died  without  issue  in  1778,  in  the 
life-time  of  the  testator.    The  testator  died  seised  on  the  20th  of 
June,  1788,  without  issue,  and  without  altering  or  revoking  his 
will;  upon  whose  death  his  widow  entered,  and  continued  to 
hold  the  premises  until  her  second  marriage  in  1790 ;  when  the 
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lessor  of  the  plaintiflf  and  E.  Richardson,  the  two  surviving  Dob 
sisters  of  the  testator  took  possession  and  demised  the  premises  abet. 
to  the  defendant,  who  paid  rent  to  them  in  moieties.  E.  Rich- 
ardson died  some  years  ago,  and  after  her  death,  the  defendant 
married  her  daughter  M.  Richardson  mentioned  in  the  will, 
and  has  continued  to  pay  rent  for  a  moiety  of  the  premises  to 
the  lessor  of  the  plaintiff.  J.  Richardson  the  testator's  nephew, 
also  mentioned  in  the  will,  died  without  issue  in  his  mother's 
life-time.  The  defendant  was  in  possession  of  the  premises 
when  the  ejectment  was  brought,  but  had  been  regularly  served 
with  a  notice  to  quit  by  the  lessor  of  the  plaintiff ;  at  the  expira- 
tion of  which  notice  the  possession  of  the  whole  of  the  premises 
was  demanded  and  refused.  The  defendant  entered  into  the 
common  consent  rule  to  defend  without  confessing  ouster,  unless 
an  actual  ouster  of  the  lessor  of  the  plaintiff  should  be  proved  ; 
and  no  actual  ouster  of  the  lessor  of  the  plaintiff  was  proved, 
except  as  above  stated.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled  to  recover. 

;; After  argument :  ] 

Lord  Ellenbobough,  Ch.  J. :  [  *33  ] 

This  is  the  case  of  a  testator  who  has  unfortunately  fallen 
into  the  use  of  technical  expressions,  which  he  did  not  fully 
comprehend.  It  remains  for  us  to  say,  whether  amidst  this 
cloud  of  obscurity  which  he  has  thus  raised,  we  can  collect  his 
meaning.  I  think  the  cardinal  point,  upon  which  we  may  rely 
in  order  to  collect  his  intention,  turns  upon  the  words  preceding 
the  limitation  over  and  upon  which  it  is  given,  which  are  these, 
"  from  and  after  the  respective  deceases  of  my  said  three  sisters, 
and  the  decease  of  the  survivor  of  them."  That  is  the  time,  and 
it  is  not  before  that  time,  when  the  remainder  over  is  to  take 
effect.  Now,  unless  the  sisters  take  by  survivorship,  what  is  to 
become  of  the  respective  portions  of  the  estate  in  the  interval  ? 
The  learned  counsel  has  suggested,  that  the  heir  would  take 
them  as  special  occupant ;  but  it  seems  to  me,  that  there  is  no 
occasion  to  resort  to  such  an  expedient ;  for  the  whole  will  is 
made  intelligible  by  construing  the  words,  to  take  as  tenants  in 
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Dob  common,  as  rather  regulating  the  mode  of  enjoyment,  than  as 
Abet.  describing  the  precise  estate  which  the  sisters  should  take.  The 
words  are,  "  unto  my  three  sisters  for  and  during  their  joint 
natural  lives  and  the  natural  life  of  the  survivor,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants."  To  take  as 
[  ♦434  ]  tenants  *in  common  is,  correctly  speaking,  repugnant  to  taking 
with  benefit  of  survivorship ;  but  if  those  words  are  understood 
to  mean  that  they  were  to  enjoy  it  as  tenants  in  common,  which 
they  might  do  with  benefit  of  survivorship,  then  the  only  repug- 
nancy seems  to  be  in  the  words,  and  not  as  jointenants.  I 
would  preserve  the  words  to  take  as  tenants  in  common ;  the 
words  tenants  in  common  are  of  flexible  meaning,  and  may  be 
understood,  that  although  they  should  take  by  survivorship  as 
jointenants,  yet  the  enjoyment  was  to  be  regulated  amongst 
them,  as  tenants  in  common.  The  prevailing  intention  of  the 
testator  seems  to  have  been  that  the  estate  should  not  go  over 
until  the  death  of  the  survivor.  The  words  upon  which  I 
commented  and  relied  in  tbe  outset,  clearly  manifest  such  an 
intention. 

Grose,  J. : 

I  think  the  construction  which  my  Lord  has  put  on  the  will 
comes  the  nearest  to  the  testator's  intention. 

Le  Blanc,  J. : 

The  testator  having  restrained  the  limitation  over  "  until  after 
the  death  of  the  survivor,"  makes  the  case  somewhat  different 
from  what  it  would  have  been,  if  the  devise  had  been  confined  to 
the  sisters  themselves.  In  the  cases  cited  for  the  defendant, 
there  were  no  limitations  over  to  help  the  construction.  The 
bequest  of  the  personalty  is  properly  prayed  in  aid  as  a  key  to 
the  meaning  of  the  testator,  that  he  intended  that  the  sisters 
should  also  take  the  real  estate  in  survivorship. 

Bayley,  J. : 

The  fair  construction  is  to  treat  it  as  a  devise  to  the  sisters  as 

[  •433  ]      tenants  in  common  with  benefit  of  *survivorship,  and  thereby 

give  effect  to  all  the  words.    A  tenancy  in  common  with  benefit 
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of  sorvivorship  is  a  case  which  may  exist,  without  being  a  join-  Dob 
tenancy ;  because  survivorship  is  not  the  only  characteristic  of  a  abbt. 
jointenancy.  There  is  one  view  in  which  it  might  be  impor- 
tant to  the  testator  to  create  a  tenancy  in  common  with  survivor- 
ship, and  yet  not  a  jointenancy.  It  might  be  important  in  this 
view,  because  if  it  were  a  jointenancy,  one  jointenant  might  by 
means  of  a  lease  made  during  her  life,  convey  to  her  lessee  a  title 
paramount  to  that  of  the  survivors.  It  might  therefore  be  the 
object  of  the  testator  to  obviate  such  a  consequence  which  would 
in  effect  defeat  his  intention. 

PoBtea  to  the  jplmntiff. 


THE  KING  V.   MATHIAS   KEEKISON.  im. 

(1  M.  &  S.  435-441.)  JfoylS. 

The  obligation  to  repair  ratione  tenures  is  based  on  a  ccMidition  of  the        p  .g.  1 
grant  (actual  or  presumed)  under  which  the  land  is  held ;  and  it  is  not 
the  same  thing  to  allege  that  a  person  is  bound  to  repair  by  reason  of 
his  being  the  owner. 

Ebbor  to  reverse  a  judgment  on  an  indictment  [for  not  repair- 
ing a  bridge.  The  indictment  stated  that  a  certain  common  and 
public  bridge  was  in  a  state  of  decay,  &c. ;]  *and  that  the  de-  [  **3«  ] 
fendant  by  reason  of  his  being  owner  and  proprietor  of  the  said 
navigation  ought  to  repair,  &c.  *  *  Plea  not  guilty.  The 
common  errors  were  assigned. 

[After  arguments 

0 

XiOBD  Ellenborough,  Ch.  J. :  [  439  ] 

Public  convenience  requires  that  the  ancient  forms  of  alleging 
obligations  and  of  pleading  should  be  adhered  to,  in  order  to 
charge  an  individual  with  such  a  liability  as  the  present ;  and 
that  no  fanciful  forms  should  be  substituted  in  lieu  of  them ;  at 
least,  where  any  substitution  is  attempted,  the  Court  before  they 
allo-w  it,  will  look  with  anxiety  to  see  that  it  is  of  equivalent 
import.  The  allegation  of  ratione  tentira  itself,  must  at  some 
period  of  time  have  been  a  novelty,  by  way  of  substitute  for  a 
more  definite  form  of  pleading  a  prescriptive  obligation.    But  it 
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The  Kiko    has  now  the  sanction  of  antiquity  for  being  deemed  equivalent. 

Kebb'ibon.    Looking  then  at  these  pleadings,  let  us  examine  whether  the 
words  here  used  are  of  like  import  with  ratione  tenura.    The 
allegation  is,  that  the  defendant  by  reason  of  his  being  owner 
and  proprietor  of  a  certain  navigation,  &c-,  of  right  ought  to 
repair.    Does  that  phrase  import  any  thing  more,  than  that  by 
reason  of  being  owner  he  is  liable  to  repair ;  making  that  a  con- 
sequence of  law,  which  is  not  so  ?    No  such  legal  consequence 
follows  from  the  ownership.    A  person  is  not  by  law  chargeable, 
merely  as  the  owner  of  a  navigation,  to  the  reparation  of  a 
[  '^^0  ]      bridge.    There  must  *be  some  contract  or  obligation  annexed  to 
the  original  grant  under  which  he  takes,  to  induce  such  liability. 
But  there  is  no  allegation  in  this  count  of  any  such  obligation, 
or  of  any  grant  from  which  it  might  be  presumed  to  result :  but 
the  allegation  is  simply  by  reason  of  his  being  owner  and  pro- 
prietor.   What  words  then  are  there  of  equivalent  import  with 
ratione  tenura,  i.e.  by  reason  of  an  obligation  resulting  from  an 
original  grant  ?     The  words  already  cited  do  not  appear  to  be  ; 
for  ratione  tenura,  by  the  technical  sense  which  has  been  given  to 
them,  embody  the  condition  upon  which  the  land  was  granted ; 
these  words  do  not.    Ownership  at  the  utmost  imports  only 
estate  and  quantity  of  interest.     Suppose  then  the  words  owner 
and  proprietor  to  import  liberum  tenementum,  or  the  entirety  of 
the  interest;   still  there  are  wanting  all  words  which  import 
condition.      It  appears  therefore  to  me,  that  if  we  were   to 
give  effect  to  these  words,  we  should  be  adopting  a  fanciful 
deviation  from  an  established  form  of  pleading ;  and  where  a 
relaxation  has  already  been  introduced  by  the  words  ratione 
tenura,  we  are  not  at  liberty  to  impart  the  same  effect  to  some 
other  words,  as  being  equivalent.    We  ought  not  to  depart  from 
ancient  forms,  unless  there  be  an  adequate  reason  for   such 
departure.     I  therefore    think  this  form  of  pleading  is    de- 
fective. 

Grose,  J. : 

If  there  is  a  substantial  reason  why  old  forms  of  pleading 
should  be  observed,  I  should  be  for  observing  them.  It  is  con- 
tended, that  by  reason  of  being  owner  and  proprietor  is  equiva- 
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lent  to  ratione  tenura.    I  think  not,  for  the  reasons  which  my    The  Kiko 
Lord  has  so  pointedly  given.  KKRBisoK. 

Lb  Blanc,  J. :  i  441  ] 

It  is  admitted  in  argument,  that  this  would  be  the  first  in- 
stance of  the  Court's  upholding  an  indictment  framed  as  this  is 
in  other  than  the  technical  language  of  the  law ;  by  which  an 
individual,  who  is  charged  with  the  reparation  of  a  bridge,  must 
be  charged  "  by  reason  of  tenure  ;  "  or  if  it  be  the  case  of  a  cor- 
poration, it  may  be  done  by  general  prescription.  When,  there- 
fore, a  new  form  of  allegation  is  attempted  to  be  introduced,  it 
behoves  the  Court,  before  they  give  sanction  to  it,  to  see  clearly 
that  the  allegation  is  tantamount  in  every  respect  to  that  for 
vhich  it  is  substituted,  and  which  has  been  the  long-established 
form.  Upon  this  subject  much  argument  has  been  used  to  shew 
that  the  words,  by  reason  of  being  owner  and  proprietor,  are  the 
fiame  as  ratione  tenura.  But  I  think  the  argument  has  failed  in 
establishing  that  point.  Ratione  tenurce  implies  ex  vi  termini 
something  originally  annexed  to  the  holding.  And  this  incon- 
venience would  certainly  result  from  the  adoption  of  this  mode 
of  pleading ;  that  it  would  let  in  a  more  lax  medium  of  proof, 
and  bring  more  of  law  before  the  consideration  of  a  jury 
than  is  necessary;  for  this  form  would  admit  of  the  pro- 
duction of  every  species  of  evidence  by  which  a  person  could 
in  any  way  be  made  chargeable.  The  Court  ought  not  to 
sanction  this.  Two  cases  have  been  referred  to,  in  both  of 
which  the  circumstances  under  which  the  obligation  subsisted, 
were  specially  set  forth  in  pleading :  in  the  special  pleas  in  those 
cases,  the  nature  of  the  obligation  is  particularly  set  out.  It 
would  be  a  sufficient  argument  with  me  to  decide  this  case,  to 
say  that  the  Court  ought  to  make  their  stand  against  these  in- 
novations in  the  first  instance. 

Baylbt,  J.  concurred. 

Judgment  reversed. 
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^2^-  SHIBE.t 

|-  442  -]  (1  M.  &  S.  442—446.) 

The  Court  will  not  grant  a  mandamus  to  the  Jufiticee  at  seanoDs 
to  le-hear  an  appeal  against  an  order  of  removal,  after  judgment  giyen 
by  them,  and  entered  by  the  clerk  of  the  peaoe  for  quailing  the  order ; 
upon  the  ground  that  the  Justices  at  sessions  were  divided  in  opinion, 
and  that  the  judgment  was  entered  by  mistake  instead  of  an  adjourn- 
ment of  the  appeaL 

The  Justices  at  sessions  may  alter  their  judgment  during  the  continu- 
ance of  the  sessions. 

Am  appeal  against  an  order  of  two  Justices,  for  the  removal  of 
William  Clifton  and  his  children  from  the  parish  of  Market 
Harborough  to  the  parish  of  Biddenham,  came  on  to  be  heard 
at  the  Epiphany  quarter  sessions  for  the  county  of  Leicester, 
Yfh&n  the  chairman,  after  hearing  evidence  on  the  part  both  of 
the  respondents  and  appellants^  pronounced  the  judgment  of  the 
[  *448  ]      Court,  *f or  confirming  the  order ;  but  one  of  the  Justices  who 
made  the  order,  being  present  at  the  hearing  of  the  s^peal,  in- 
quired of  the  clerk  of  the  peace  whether  he  was  not  one  of  the 
Justices  making  the  order ;  and  being  answered  in  the  affirma- 
tive, observed  that  it  being  contrary  to  a  rule  of  that  Court,  for 
Justices  who  had  made  orders  of  removal  to  vote  on  the  hearing 
of  any  appeal  thereon,  his  vote  in  this  case  must  consequently 
be  withdrawn ;  and  therefore  judgment  must  be  for  quashing, 
instead  of  confirming  the  order,  as  by  taking  away  his  vote  the 
majority  would  be  against  confirming,  and  for  quashing  the 
same.    The  clerk  of  the  peace  thereupon  entered  the  judgment 
of  the  Court  for  quashing,  without  perceiving  at  the  time  that 
by  withdrawing  the  vote  of  the  said  Justice  the  votes  of  the 
remaining  Justices  would  be  equal ;  whereon,  by  the  rules  of  the 
Court,  an  adjournment  of  the  appeal  should  have  been  entered, 
instead  of  a  judgment  to  quash  the  order.    Afterwards  applica- 
tion was  made  to  the  chairman  to  rectify  the  judgment,  bat 
without  effect.      Under  these  circumstances  a  rule  nisi   was 
obtained  in  the  last  Term,  for  a  mandamus  to  the  Justices  to 

t  Cited  by  Lord  Hebschxll  in  Ex  parte  Evans,  '94,  A.  C.  16,  20,  6  B. 
36,  40 — R.  C. 


iLBIOBSTBB- 
BHIBB. 


VOL.  XIV.]        1813.    K,  B.     1  M.  &  S.  443—444.  495 

enter  continuances  on  the  said  appeal  to  the  next  general  quarter    Thb  Einq 
sessions,  and  then  to  hear  and  determine  the  same.  Thb 

JnSTIOBS  OF 

The  Attorney-General  and  PhiUipps  shewed  cause,  and  con- 
tended, that  the  amended  order  of  sessions  for  quashing  the  order 
of  Justices  was  final ;  it  being  competent  to  the  sessions  during 
their  continuance  to  alter  or  amend  any  order  previously  made ; 
in  the  same  manner  as  in  the  superior  courts  during  the  Term 
a  rule  or  judgment  may  be  amended,  the  Term  being  considered 
for  that  purpose  as  but  one  day ;  and  this  Court  will  not  *after-  [  *444  ] 
wards  take  account  of  the  poll,  upon  which  final  judgment  was 
given  in  the  Court  below,  where,  if  any  error  had  obtained,  it 
might  have  been  rectified. 

Beauclerk  and  G.  Marriott,  in  support  of  the  rule,  said  that 
it  appeared  clearly  from  the  affidavit  that  the  amended  order 
had  been  entered  by  the  clerk  of  the  peace  through  mistake.  It 
was  his  duty,  according  to  the  case  of  Bodmin  v.  Warligen,\ 
when  the  vote  of  the  magistrate  making  the  order  was  with- 
drawn, thereby  making  the  remaining  votes  equal,  to  have 
entered  an  adjournment ;  and  now  the  sessions  have  no  autho- 
rity to  proceed,  without  a  mandamus.  They  also  cited  22.  v. 
The  Justices  of  Westmoreland ;  J  and  said  that  the  Court,  when 
the  rule  was  moved  for,  were  inclined  in  favour  of  the  appli- 
cation. 

Lord  Ellenborough,  Ch.  J. : 

I  cannot  say  what  might  have  been  my  first  impression  upon 
an  ex  parte  statement,  made  at  the  time  when  the  rule  was 
moved  for;  but  it  is  my  duty  now,  after  having  heard  both 
sides,  to  give  judgment  on  more  mature  consideration.  If  any 
error  was  made  in  the  entry  of  the  clerk  of  the  peace,  that  error 
should  have  been  pointed  out  at  the  sessions,  while  the  Court 
was  sitting,  and  competent  to  reform  its  own  errors,  and  to  draw 
out  a  more  correct  judgment.  If  this  application  were  enter- 
tained, the  consequence  would  be  that  this  Court  would  have  on 
all  occasions  to  look,  not  to  the  record  alone,  but  to  extraneous 
matter,  in  order  to  see  how  the  judgment  of  the  justices  at  ses- 
t  Mic!i.  Term,  23  Geo.  U.  Bott.  733,  6tli  edit.  t  Th. 
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The  Kino    sions  was  obtained.     The  Court  will  *not  do  this ;  nor,  when 

Thb       judgment  has  been  finally  pronounced,  will  they  hold  a  sort  of 

^kjebtbeT  l>alloti^g-box  to  ascertain  the  votes  that  were  given,  or  whether 

sHiBE.       they  were  correctly  cast  up.    If  no  judgment  had  been  pro- 

[  •i^s  ]      nounced,  the  Court  might  have  interposed  ;  but- here  there  is  a 

judgment.      The  party  who  would  have  corrected  the  error 

should  have  applied  to  the  proper  forum  and  in  due  time ;  and 

if  it  had  been  found  that  the  numbers  were  equal,  nothing  would 

have  been  done  upon  it ;  for  it  would  have  been  a  nullity :  but 

X     here  no  step  of  that  sort  was  taken,  but  judgment  was  entered ; 

and  this  Court  cannot,  in  order  to  supply  a  remedy,  exercise  a 

jurisdiction  which  does  not  belong  to  them.    If  they  did  in  this 

instance,  they  must  in  all  others  instead  of  looking  to  the  result, 

look  to  the  poll  on  which  the  judgment  is  founded. 

Grose,  J. : 

It  does  not  appear  that  the  Court  below  entertained  any 
doubt;  if  they  had,  they  would  have  sent  a  case  for  our 
opinion. 

Lb  Blanc,  J. : 

It  appears  by  the  affidavits  on  both  sides  that  judgment  was 
entered  for  quashing  the  order  of  Justices ;  and  that  this  was 
known  to  the  attomies  on  both  sides ;  and  no  application  was 
made  to  the  Court  below  while  sitting,  to  sift  or  inquire  into  the 
error  if  any  such  existed.  But  application  is  made  to  this  Court, 
to  institute  an  inquiry  upon  the  question,  how  the  numbers  were 
composed  at  the  time  when  judgment  was  pronounced.  This 
Court  ought  not  to  countenance  such  an  application ;  inasmuch 
as  the  error  should  have  been  noticed  at  the  time. 

[  44G  ]       Bayley,  J. : 

Except  in  matters  of  a  criminal  nature  we  cannot  look  dehors 
the  record.  This  Court  cannot  sit  as  upon  a  scrutiny  before  an 
election  committee.  In  Bodmin  v.  Warligen  the  objection 
appeared  upon  the  entry  of  record,  made  by  the  clerk  of  the 
peace. 

Rule  discharged. 
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HAGEDOKN  v.  BELL.  1813. 

(1  M.  &  S.  460-467.)  J^21. 

Though  a  State  may  he  in  the  military  possession  of  one  of  two  r  ^^q  n 
belligerents,  that  will  not  constitute  her  suhjects  enemies  to  the  other 
'belligerent,  if  the  sovereign  power  of  the  latter  chooses  to  permit  a 
•continuance  of  commerce  with  them :  therefore,  where  an  insurance  was 
effected  on  property  shipped  in  this  country  on  account  of  persons  who 
were  domiciled  at  EEamburgh,  at  a  time  when  that  country  was  in  the 
possession  of  French  troops,  the  Senate  continuing  to  exercise  the 
powers  of  ciyil  government  in  the  same  manner  as  before :  Held,  that 
the  assured  were  entitled  to  recover  for  a  loss  which  happened  in  the 
course  of  a  voyage  permitted  by  His  Majesty's  orders  in  Council. 

This  action,  which  was  commenced  on  the  7th  of  June,  1811, 
was  assTunpsit  upon  a  policy  of  insurance  effected  by  the  plaintiff 
and  subscribed  by  the  defendant  for  300Z.,  on  the  22nd  of  August, 
1810,  upon  goods  valued  at  22,7602.,  ''  at  and  from  London  to 
any  port  in  the  Baltic."  The  interest  was  averred  in  the  first 
count  to  be  in  Brothers  MichahoUes,  Messrs.  Gouverin  and 
Steinman,  and  Messrs.  Bianconi  and  Lohman,  and  the  loss  to  be 
by  capture.  Plea,  general  issue.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.,  at  the  London  sittings  after  Hilary  Term, 
1812,  the  jury  found  for  the  plaintiff,  damages  3002.  and  costs 
408.,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

The  plaintiff  is  a  merchant  resident  in  this  country.  The 
goods  insured  were  shipped  by  the  plaintiff  in  August,  1810,  on 
account  of  and  by  the  order  of  the  persons  in  whom  the  interest 
is  averred  in  the  first  count  of  the  declaration,  and  who  are  all 
merchants  domiciled  at  Hamburgh.  On  the  18th  of  August, 
1810,  a  licence  was  granted,  in  pursuance  of  an  order  of  Council 
of  the  same  date,  to  the  plaintiff  by  the  name  of  J.  P.  H.  Hage- 
dom,  of  London,  merchant,  on  behalf  of  himself  and  other 
British  merchants  or  neutral  merchants,  to  permit  them  to  load 
and  export  on  board  the  vessel  Emilie,  bearing  any  flag  except 
the  French,  a  specified  cargo,  from  London  to  any  port  in  the 
Baltic  not  under  blockade,  &c.  notwithstanding  the  documents 
may  represent  the  same  *to  be  destined  to  any  other  neutral  or  [  •iai  j 
hostile  port,  and  to  whomsoever  such  property  may  appear  to 
belong. 
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[•462  ] 


In  September,  1810,  the  ship  sailed  from  London  ^ith  the 
licence  on  board,  on  a  voyage  to  Swinemonde,  a  port  in  Prussia. 
The    ship   arrived    in    Swinemunde    roads,  upon   the  9th  of 
November,  1810.    The  supercargo  went  on  -shore  and  learnt 
from  the  Prussian  commissary  that  it  would  be  more  safe  to 
land  the  cargo  at  Bugenwalde,  another  Prussian  port.     The 
supercargo  went  by  land  to  Bugenwalde,  and  the  ship  in  the 
course  of  her  voyage  thither  was  captured  by  a  French  privateer,, 
on  the  4th  December,  1810,  and  the  goods  thereby  became 
wholly  lost  to  the  several  persons  interested  therein.    Until  the 
year  1811  Hamburgh  claimed  to  be  a  sovereign  state.    In  the 
month  of  November,  1806,  French  troops  arrived  at  Hamburgh, 
but  the  gates  were  shut  against  them,  and  they  were  refused 
admittance  into  the  town ;  upon  which  they  retired,  but  soon 
afterwards  returned  with  such  an  increase  of  numbers  as  the 
Governor  of  Hamburgh  could  not  resist.    They  then  obtained 
admittance  by  force,  and  remained  in  the  town  from  that  period 
until  and  at  the  time  of  the  insurance  and  loss  above-mentioned,, 
and  from  that  time  to  the  present  have  retained  the  occupation 
of  Hamburgh  by  a  military  force.  However,  down  to  the  end  of 
the  year  1810  the  Senate  of  Hamburgh  continued  in  the  fuU 
exercise  of  sovereign  civil  authority,  according  to  its  ancient 
forms,  and  all  the  powers  of  civil  government  were  administered 
in  the  same  manner  as  they  had  always  been,  previous  to  the 
arrival  of   the  French.    The  British  merchants  indeed  were 
arrested  on  the  entrance  of  the  French  into  the  town,  and 
remained  *under  a  degree  of  restraint  for  about  six  weeks  after- 
wards, but  at  the  expiration  of  that  time  all  restraint  was  taken 
ofif,  and  down  to  the  end  of  the  year  1810  the  British  in  Hamburgh 
were  unmolested,  and  carried  on  their  trade  and  correspondence 
as  their  occasions  required.     On  or  about  the  9th  of  February, 
1811,  the   Senate  of  Hamburgh  was  deposed  by  the  French 
Emperor,  and  a  Governor  appointed  by  him  was  established 
over  Hamburgh  and  the  other  Hanse  towns ;  the  arms  of  the 
city  were  then  first  removed  from  the  Senate  house,  and  were  no 
longer  used,  as  they  had  been  till  that  time  to  authenticate  all 
public  acts.    From  November,  1806,  up  to  1811  all  British  ships 
and  British  commerce  were  excluded  from  the  port  of  Hamburgh. 
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Hamburgh  from  this  latter  time  has  been  subject  to  the  dominion    Haqsdobn 
of  the  French.  Bkll. 

The  case  then  set  forth  several  orders  in  council  issued  by  his 
majesty,  respecting  the  property  belonging  to  the  inhabitants  of 
Hamburgh  and  places  in  the  possession  of  the  French ;  which 
were  of  the  following  dates,  viz.,  of  the  18th  of  February,  1807,+ 
26th  March,  1807,t  17th  June,  18Q7,§  11th  November,  1807,11 
26th  April,  1809,ir  17th  May,  1809,++  22nd  June,  1811.tt 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover.  If  the  Court  shall  be  of  opinion 
that  he  is  entitled,  the  verdict  is  to  stand ;  if  not,  then  the  verdict 
is  to  be  set  aside  and  a  nonsuit  entered. 

BamewaU  for  the  plaintiff;  after  premising  that  the  same  [^^^3 
question  was  depending  in  the  case  of  Hagedom  v.  Bazett, 
argued  at  Serjeants'-Inn,  stated  it  to  be  this,  viz.,  whether  on 
the  facts  found  in  this  case,  the  subjects  of  Hamburgh  in 
December  1810  were  alien  enemies.  Now  that  must  be  deter- 
mined by  a  consideration  of  what  constitutes  an  aUen  enemy. 
According  to  the  general  understanding  of  that  term,  an  enemy 
may  be  defined  to  be  the  subject  of  another  country,  with  which 
the  Eing^is  at  war.  In  order  therefore  to  constitute  the  subjects 
of  Hamburgh  enemies,  it  must  be  shewn  that  the  mere  act  of 
the  French  Government  (a  third  state)  in  occupying  the  town 
with  a  military  force,  placed  it  in  a  situation  which  obliged  the 
sovereign  power  of  this  country  to  consider  it  as  hostile ;  which 
is  a  proposition  that  can  never  be  supported,  as  long  as  it  is 
acknowledged  to  belong  to  the  sovereign  power  of  every  state  to 
determine  upon  the  relations  of  peace  and  war  with  any  other 
state.  It  is  not  enough  to  shew  a  just  cause  of  war  subsisting, 
unless  it  has  also  been  treated  and  acted  upon  as  such ;  therefore 
it  must  appear  not  only  that  Hamburgh  was  placed  by  the  act 
of  the  French  Government  in  a  position  capable  of  being  declared 
hostile  by  this  country,  but  that  she  was  so  declared.    And  this 

t  See  printed  Orders  in  Council,  ||  Ibid.  p.  52. 

r.  2?.  IT  Ibid.  p.  113. 

t  Ibid.  p.  29.  ++  Ibid.  p.  116. 

§  Ibid.  p.  32.  XX  I^d.  p.  132. 
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Hagebobn  brings  the  question  to  the  orders  in  Council,  upon  which  it 
Bell.  remains  to  be  seen,  what  sort  of  change  in  her  relations  towards 
this  country  they  can  be  said  to  have  effected.  He  then  went 
through  the  several  orders  stated  in  the  case,  and  commented 
upon  the  effect  of  each,  deducing  this  conclusion  from  the  whole, 
viz.,  that  Hamburgh  was  a  state,  the  subjects  of  which  were 
permitted  by  the  sovereign  power  of  this  country  to  continue 
the  relations  of  commerce  with  this  and  other  countries ;  and 

[  •464  ]  whose  *property  was  to  be  respected,  and  what  had  been  detained 
restored  to  them.  He  also  referred  to  Peschell  v.  AUnutt  in  C.  P. 
decided  this  Term,  from  a  MS.  note ;  which  was  an  insurance 
effected  in  September,  1810,  upon  freight,  on  a  voyage  from 
Gluckstadt  to  this  country.  The  ship  belonged  to  a  Hamburgher, 
and  was  captured  in  October ;  and  after  argument,  in  which  the 
several  orders  in  Council  were  referred  to,  the  Court  of  Common 
Pleas  had  no  doubt  that  the  adventure  was  protected,  Hamburgh 
being  by  those  orders  put  upon  the  footing  of  a  neutral. 

Carr  for  the  defendant,  contended,  upon  the  facts  stated 
independently  of  the  orders  in  Council,  that  at  the  time  when 
the  insurance  was  effected,  Hamburgh  neither  was,  nor  had  the 
power  of  being  neutral.  The  occupation  of  that  state  by  a 
military  force  was  not  for  a  temporary  purpose,  but  amounted  to 
a  complete  conquest ;  and  although  it  was  permitted  for  a  time 
to  retain  its  ancient  form  of  government,  yet,  in  the  end,  when 
the  conqueror  so  willed,  it  became  annexed  to  France ;  and 
received,  as  in  former  ages  when  it  was  considered  a  boon  to  the 
vanquished,  all  the  privileges  of  becoming  a  member  of  the 
empire.  Hamburgh  therefore  passed  under  the  dominion  of 
another,  and  no  longer  formed  an  independent  state  from  the 
time  of  her  first  occupation ;  f  and  the  rights  incident  to  conquest 
vested  in  France  from  that  time,  however  unjust  the  cause  of 
her  occupation  might  be,  and  notwithstanding  the  old  form  of 
government  was  continued.  Such  at  least  is  the  opinion  of  the 
writers  on  the  law  of  nations.  In  VattelJ  it  is  said,  "every 
[  •455  ]  *acquisition  obtained  by  a  war  in  form  is  valid,  independently 
of  the  justice  of  the  cause,  and  the  reasons  which  the  conqueror 
t  Vattel,  b.  1,  c.  1,  s.  11.  X  B.  3,  c.  13,  s.  195. 
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may  have  for  attributing  to  himself  the  property  of  what  he  has  Hagedobn 
taken.  Accordingly  among  nations  conquest  has  been  deemed  a  ^isi^h, 
lawful  title,  and  has  seldom,  if  ever,  been  disputed."  And  in  a 
subsequent  section,!  "  The  conqueror  may  rule  his  conquest  as 
a  separate  state,  and  permit  the  form  of  government  to  remain." 
It  is  clear  that  France  did  not  occupy  Hamburgh  as  an  ally.  It 
was  said  indeed  upon  the  argument  at  Serjeants'  Inn,  that 
Hamburgh  never  capitulated ;  but  that  circumstance  shews  more 
strongly  the  conquest  to  have  been  complete;  for  capitulation 
generally  implies  a  surrender  upon  terms  and  conditions; 
whereas  without  a  capitulation  the  surrender  must  be  uncon- 
ditional. So  is  the  language  of  Grotius^  '' Sicut  autem  res, 
quaB  singulorum  fuerant,  jure  belli  iis  acquiruntur  qui  eos  sibi 
subjiciunt,  sic  et  res  universitatis  eorum  fiunt  qui  sibi  subjiciunt 
universitatem,  si  ipsi  velint.  Nam  quod  de  deditis  dixit  Livius, 
ubi  omnia  ei  qui  armis  plus  potest  dedita  sunt,  qusB  ex  iis  habere 
victor,  quibus  mulctari  eos  velit,  ipsius  jus  atque  arbitrium  est : 
idem  in  bello  solenni  victis  locum  habet.  Nam  deditio  sponte 
permittit,  quod  aUoqui  vis  esset  ereptura."  And  Livy§  attributes 
the  same  consequences  to  victory,  "quidquid  Komani  tot  triumphis 
partum  congestumque  possident,  id  omne  vestrum  cum  ipsis 
dominis  futurum."  But  admitting,  that  Hamburgh,  by  retaining 
her  powers  of  civil  government  might  be  considered  during  such 
period  as  «utjum,  and  competent  to  maintain  the  relations  of 
neutrality  ;  still  she  discovered  no  inclination  to  preserve  those 
relations ;  for  it  is  stated  that  British  ships  and  ^British  com-  [  *^56  ] 
merce  were  expressly  excluded  from  her  port.  And  here,  it  must 
be  remembered,  that  it  is  for  the  assured,  who  claims  imder  a 
licence  on  behalf  of  neutral  merchants,  to  make  out  the  neutrality. 
Now  Vattel  ||  says,  "  Neutral  nations  in  war  are  those  who  take 
no  part  in  it,  remaining  common  friends  to  both  parties,  and  not 
favouring  the  arms  of  one  to  the  detriment  of  the  other."  Again 
in  Puffendorf,1I  Mr.  Barbeyrac,  in  giving  an  abstract  of  the 
obligations  of  neutral  nations  not  to  favour  one  belligerent  more 
than  another,  observes  "  that  they  ought  not  to  furnish  either  of 

t  Ibid.  8.  201.  II  B.  3,  c.  7,  s.  103. 

X  Lib.  3,  c.  8,  B.  4.  %  B.  8,  c.  6,  s.  7,  n.  2. 

§  Lib.  21,  c.  43. 
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Hagbdobk    them  with  things  employed  in  war ;  and  as  for  those  that  are  of 
Bbll.       ^0  ^s®  ^  ^^^9  i*  *^®y  supply  one  side  with  them,  they  must  also 
the  other."     So  Bynkershoek  t  in  his  chapter,  ''De  statu  belli 
inter  non  hostes."     "  Horum  (i.  e.  qui  simpliciter  sunt  amici) 
officium  est,  omni  modo  cavere  ne  se  bello  interponant,  et  his  quam 
illis  partibus  sint  vel  ssquiores  vel  iniqoiores."    Lord  Hale  also  in 
treating  of  the  nature  of  peace,  classes  under  the  last  head,  I 
"  leagues  of  simple  amity,  whereby  the  one  contracts  not  to  invade, 
injure,  or  offend  the  other ;  which  (he  says)  regularly  includes  also 
Uberty  of  mutual  commerce  and  trade."    It  may  be  asked  then, 
how  consistently  with  any  of  these  rules  the  neutrality  of  Ham- 
burgh can  be  sustained ;  which,  according  to  some  of  them,  did 
not  amount  to  the  lowest  species  of  amity.     After  her  port 
became  interdicted  to  the  commerce  of  this  country,  in  com- 
pliance with  the  wishes  and  policy  of  France,  it  could  no  longer 
be  considered  as  neutral.      The  case  of  the  Speculation  §    so 
[  *457  ]      determined ;   ^although  the  country,  of  which  the  interdicted 
port  forms  a  part,  may  not  be  at  war  with  this  country,  and  may 
have  a  general  character  of  neutrality.    And  lastly,  in  the  case 
of  the  Eliza  Ann,\\  Sir   W.  Scott  emphatically  says,  that  if  a 
country  has  shewn  more  favour  to  one  side  than  to  the  other,  if 
it  has  excluded  the  ships  of  one  of  the  belligerents  from  its  ports, 
and  hospitably  received  those  of  the  other,  it  cannot  be  con- 
sidered as  acting  with  the  necessary  impartiality,  to  entitle  it  to 
the  character  of  a  neutral  state."      He    then  concluded   his 
argument  with  citations  from  the  orders  in  Council,  18th  February, 
26th  March,  17th  June,  and  11th  November,  1807,  from  which 
he  inferred,  that  those  orders  could  never  have  been  issued  by 
the  Government  of  this  country,  except  upon  an  assumption  that 
Hamburgh  had  then  forfeited  her  neutrality. 

BamewaU,  in  reply,  denied  that  it  was  incumbent  on  the 
plaintiff  to  maintain  the  neutral  character  of  Hamburgh ;  the 
onus  being  upon  the  defendant  to  shew  that  she  was  an  enemy. 
But  even  upon  the  question  of  her  neutrality,  the  authorities 
relied  upon  for  the  defendant  rather  shew  that  she  had  forfeited 

t  Qu8B8t.  Juris,  publ.  lib.  1,  c.  9.  §  1  Edw.  Adm.  Bep.  184. 

t  1  Bale's  P.  0.  160.  ||  1  Dodson's  Adm.  B.  244. 
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her  claim  to  be  treated  as  neutral,  than  that  the  acts  of  the    HAaEDOBw 

British  Government  amount  to  a  renunciation  of  her  neutrality.       bell. 

And  Yattelt   expressly  states,  that  though  the  conduct  of  a 

neutral  nation  be  not  such  as  it  ought  to  observe,  it  is  sometimes 

connived  at,  and  often  permitted.     Indeed  the  writers  who  have 

been  quoted,  treat  rather  of  the  reciprocal  rights  and  duties  of 

neutrals,  than  in  what  cases  a  breach  of  those  duties  may  be 

considered  as  remitted ;   and  therefore  Vattel  adds,  ''  but  here 

we  examine  what  may  be  done  lawfully,  and  not  *what  prudence      f  **^^  1 

may  dictate  according  to  the  conjunctures."      And  the  other 

passages  cited  were  directed  to  the  same  point.    The  case  of  the 

Hoop  I  shews  that  wherever  trade  is  permitted,  it  is  a  suspension 

of  the  state  of  war  qtioad  hoc ;  and  that  of  the  Santa  Annay^  that 

the  occupation  of  any  place  by  the  enemy  does  not  necessarily 

make  the  inhabitants  enemies ;    indeed  that  doctrine  would  go 

the  length  of  denying  to  a  nation  the  power  of  controlling  its 

own  relations,  which  is  contrary  to  first  principles.!! 

Lord  Ellenbobough,  Gh.  J. : 

The  other  cases  alluded  to  in  the  argument,  and  which  stand 
over  for  the  Judgment  of  the  Court,  involve  other  questions : 
here  the  only  question  is,  whether  the  plaintiffs  have  an  insur- 
able interest ;  and  that  depends  upon  whether  the  persons,  in 
whom  the  interest  is  averred,  are  to  be  considered  as  persons 
engaged  in  a  legitimate  commerce,  and  therefore  capable  of  being 
protected  by  this  insurance.  The  state  of  Hamburgh  is  par- 
ticularly detailed  on  the  facts  set  forth  in  this  case.  It  states 
that  notwithstanding  the  military  occupation  of  Hamburgh  by 
an  overwhelming  French  force,  all  the  powers  of  civil  govern- 
ment were  administered  in  the  same  manner  as  they  had 
formerly  been  before  the  arrival  of  the  French  ;  and  I  know  of 
no  case  where  a  country,  maintaining  its  civil  government 
proprio  jure,  has  been  considered  as  conquered.  That  Hamburgh 
was,  at  the  time  when  this  insurance  was  effected,  under  French 
dominion,  and  had  committed  acts  to  warrant  this  country  to 
consider  her  as  hostile,  there  can  be  little  doubt ;   for  the  flag  of 

t  B.  3,  0. 7,  8. 104.  §  1  Edw.  Adm.  Rep.  180. 

t  1  Bob.  Adm.  Bep.  199.  !l  Yatters  Introduction,  ss.  15,  16. 
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Haokdorn  the  British  Government  *was  at  that  time  excluded,  in  com- 
Bell.  pliance  with  the  wishes,  and  in  furtherance  of  the  policy  of  the 
[  •459  ]  enemy.  But  assuming  that  the  exclusion  of  the  flag  of  any 
state  amounts  to  an  act  which  would  justify  hostility  between 
the  excluding  nation  and  that  whose  flag  is  excluded,  still  it 
belongs  to  every  state  to  pronounce  upon  the  continuance  either 
of  amity,  hostility,  or  neutrality  as  between  itself  and  any  other 
state.  Neutrality,  according  to  the  strict  definition  of  it  given 
by  the  writers  upon  public  law,  rather  imports  the  duty  which  a 
neutral  owes  to  a  belligerent,  than  the  relative  situation  in  which 
that  belligerent  chooses  to  place  her.  But  as  it  rests  with  every 
belligerent  to  determine,  according  to  its  views  of  expediency,  in 
what  way  it  will  deal  with  neutrals  who  have  acted  in  violation 
of  their  duty ;  neutrality,  therefore,  in  a  more  enlarged  sense,  may 
signify  that  permitted  relation  between  any  two  states,  after  the 
right  to  its  continuance  has  been  forfeited  by  one  of  them.  Nations 
may  be  at  war  with  each  other  by  reciprocal  acts  of  hostility  done 
and  suffered ;  but  they  are  not  bound  to  take  up  every  cause  of 
just  offence,  nor  are  they  of  necessity  to  be  considered  as  hostile 
to  each  other,  if  there  be  a  sort  of  condonation  on  the  one  side, 
for  the  purpose  of  continuing  commerce  with  the  other  who  has 
given  just  cause  of  offence.  It  will  be  found  also,  that  writers 
on  the  law  of  nations,  in  treating  of  neutrality,  have  been  led 
rather  to  examine  what  a  belligerent  is  warranted  in  doing,  than 
what  it  is  compelled  to  do.  If,  for  instance,  notwithstanding  a 
just  cause  of  war,  a  nation  should  still  deem  it  expedient,  con- 
sidering the  convulsed  state  of  the  commerce  of  Europe,  to 
continue  its  connection  with  any  other  state,  it  is  at  liberty  so  to 
[  '460  ]  do.  Now  it  appears  that  this  country,  finding  certain  *other 
countries  overpowered  by  French  force,  still  felt  desirous  of 
maintaining  with  them  its  ancient  relations  of  peace  and  amity ; 
and  with  that  view  chose  not  to  enforce  against  them  the 
rigours  of  war,  but  to  consider  the  inhabitants  of  those  countries 
as  persons  with  whom  commerce  might  still  be  carried  on.  The 
relation,  in  which  they  have  been  placed  at  different  times,  has 
varied  according  to  circumstances.  But  the  actual  relation  of 
this  country  with  respect  to  Hamburgh  is  to  be  taken  from  the 
last  order  in  Council,    subsisting  when    this    adventure  was 
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lannched.  I  have  already  stated  that  this  is  not  an  abstract  Haoedobn 
question,  whether  Hamburgh  might  have  been  deemed  at  war  bell. 
with  this  country,  but  that  the  question  is,  how  the  Government 
of  this  country  has  chosen  to  treat  her  acts.  Keeping  these 
observations  in  mind,  let  us  look  at  the  orders  of  Council,  with  a 
view  of  ascertaining  in  what  relation  Hamburgh  stood  with 
respect  to  this  country  on  the  18th  of  August,  1810.  The  first 
order,  bearing  date  the  18th  of  February,  1807,  directs  "  that 
the  ships  and  goods  belonging  to  the  inhabitants  of  Hamburgh, 
which  shall  be  employed  in  a  trade  to  or  from  the  ports  of  this 
kingdom,  shall,  until  further  order,  be  suffered  to  pass  free  and 
unmolested,  notwithstanding  the  said  country  is  or  may  be  in 
the  possession  or  under  the  control  of  France,  and  that  all  such 
ships  and  goods  which  may  have  been  detained,  shall  be  forth- 
with liberated  and  restored."  A  principle  may  be  collected  from 
this  order ;  for  at  the  very  time  when  the  ships  of  Hamburgh, 
antecedently  taken  as  hostile,  were  detained  by  this  country,  it 
recognizes  her  to  stand  in  such  a  situation,  as  that  her  ships 
should  be  restored  to  her.  Up  to  that  period,  therefore,  though 
she  was  not  strictly  neutral,  according  to  the  definitions  *of  [  ••lei  ] 
writers  on  the  law  of  nations ;  yet  qtu>ad  this  country,  she  cannot 
be  considered  as  hostile,  at  a  time  when  it  directs  that  her  ships 
shall  be  restored.  The  next  order  is  that  of  the  26th  of  March, 
which  directs  ''that  all  ships  and  goods  belonging  to  the 
inhabitants  of  Hamburgh,  which  have  been  detained  prior  to 
the  1st  of  January  last,  shall  be  restored ;  and  that  all  ships  and 
goods  captured  on  or  after  the  1st  of  January,  shall  be  detained 
(with  the  exception  of  ships  and  goods  trading  to  or  from  this 
country),  until  further  order,"  &c.  Here  the  order  specifies  a 
time,  and  from  that  time  has  certainly  more  or  less  of  a  hostile 
complexion.  It  cannot  be  called  a  promulgation  of  absolute 
hostility,  but  only  of  a  qualified  one.  Then  comes  the  order  of 
the  17th  of  June,  which  further  directs  "that  the  ships  and 
goods  of  the  inhabitants  of  Hamburgh,  detained  since  the  1st  of 
January,  shall  be  restored  ;  and  their  ships  and  goods  shall  not 
in  future  be  liable  to  detention,  provided  they  shall  be  engaged 
in  a  trade  to  or  from  this  kingdom,  or  between  neutral  port  and 
neutral  port."     Therefore  by  this  it  seems,  that  the  commerce 
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Haobdokh  of  Hamburgh,  to  the  above  extent,  is  not  only  not  put  an  end  to 
Bell.  as  hostile,  but  is  legitimated ;  or  in  other  words,  within  certain 
limits  her  character  of  neutrality  is  recognized  and  preserved. 
Next  follows  a  general  order  of  the  11th  of  November,  and  if 
that  order  had  stood,  it  must  be  admitted  that  we  should  have 
been  placed  in  an  unqualified  state  of  hostility  with  regard  to 
Hamburgh.  It  begins  by  reciting  "  that  certain  unprecedented 
orders  had  been  issued  by  the  government  of  France  against  the 
British  islands,  and  that  the  nations  in  alliance  with  France, 
and  under  her  control,  had  given  effect  to  them ;  and  further, 
that  the  order  of  the  7th  of  January  last,  (the  conciliatory  order, 
[  ^462  ]  *!£  I  may  so  call  it),  had  not  answered  the  desired  purpose ;  it  is 
therefore  ordered,  that  all  the  ports  of  France  and  her  allies,  or 
of  any  other  country  at  war  with  his  Majesty,  or  from  which, 
although  not  at  war,  the  British  flag  is  excluded,  shall  be  sub- 
ject to  the  same  restrictions,  as  if  blockaded,  and  that  all  trade 
in  the  produce  or  manufacture  of  such  countries  shall  be 
unlawful,  and  that  all  vessels  trading  to  or  from  those  countries, 
and  all  goods,  &c.  shall  be  captured."  Here,  therefore,  the 
exclusion  of  the  British  flag  is  laid  hold  of  as  the  criterion  of 
hostility,  and  it  is  declared  that  the  trading  with  such  places 
shall  be  unlawful.  His  Majesty  promulgates  his  will  to  pro- 
nounce those  places  hostile,  under  the  circumstance  of  his  flag 
being  excluded  from  them.  If  then  that  order  had  remained 
unrepealed,  there  could  have  been  no  doubt,  that  an  inhabitant 
of  Hamburgh  could  not  have  insured  his  property.  But  now 
comes  the  repealing  order  of  the  26th  of  April,  1809,  which  again 
legitimates  the  trade  with  all  ports  and  places,  not  within  the 
Ime  of  strictly  hostile  demarcation  pointed  out  by  that  order ; 
and  that,  notwithstanding  the  British  flag  is  excluded  from  such 
ports  and  places.  The  order  recites,  "  that  his  Majesty  being 
desirous  not  to  subject  those  countries  which  were  {i.e.  hereto- 
fore were)  in  alliance  or  amity  with  him,  to  any  greater  incon- 
venience than  was  absolutely  necessary,  did  make  certain 
exceptions  in  the  order  of  the  11th  of  November,  and  in 
subsequent  orders ;  and  that  it  was  expedient  that  sundry  parts 
of  them  should  be  revoked  ;  it  therefore  proceeds  to  direct,  {inter 
alia),  that  the  order  of  the  11th  of  November  shall  be  revoked, 
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except  as  to  the  trade  within  certain  limits.*'  Let  us  see  then  Haobdobit 
whether  Hamburgh  is  within  the  exception,  so  that  the  pro-  bkll. 
hibition  of  her  trade  is  kept  alive  by  this  order,  *the  same  as  if  [  •463  ] 
she  was  actually  blockaded.  The  exception  extends  to  all  ports 
and  places  as  far  North  as  the  river  Ems  inclusively ;  so  that 
its  limits  are  expressly  defined ;  and  the  operation  of  the  order 
as  to  time  is  made  equally  certain,  and  not  left  to  any  impli- 
cation, for  it  is  to  have  effect  from  the  day  of  the  date,  on  any 
voyage  which  is  rendered  legal  by  this  order,  although  such 
voyage  at  its  commencement  was  unlawful  and  prohibited  by  the 
former  orders.  Now  Hamburgh  is  not  within  the  Ems,  which  is 
the  outward  boundary,  and  therefore  not  within  the  exception ; 
and  this  was  a  trade  which  was  before  unlawful,  and  therefore 
now  made  lawful  by  the  operation  of  this  order.  The  drawing 
a  boundary  line  excludes  any  inference  which  might  otherwise 
arise  from  its  being  in  the  possession  of  a  French  force.  There 
is  another  order  of  the  17th  May,  1809,  for  the  more  distinctly 
ascertaining  the  places  within  the  limits  excepted  in  the  last 
order,  and  that  extends  the  blockade  to  the  Eastern  as  well  as 
Western  Ems.  It  seems  to  me  therefore  that  under  these 
circumstances  we  are  to  look  at  what  the  Government  of  this 
country  has  chosen  to  consider  as  neutral ;  and  that  it  must  be 
taken  that  it  chose  to  consider  as  such,  those  countries  with 
whom  it  has  permitted  trade.  If  the  order  of  the  11th  of 
November,  1807,  had  stood,  Hamburgh  could  no  longer  have 
been  considered  as  in  a  state  of  amity,  owing  to  the  effect  given 
in  that  order  to  the  exclusion  of  the  British  flag.  I  am  not 
here  pronouncing  that  the  exclusion  of  the  flag  of  a  country 
amounts  on  all  occasions  to  an  act  of  hostility.  The  mere 
exclusion  of  trade  does  not  necessarily  import  an  indication  of  a 
hostile  intention,  still  less  does  it  hostility  itself.  We  know 
that  there  exists  in  some  countries  a  great  jealousy  *of  admitting  L  **6*  ] 
strangers  into  their  ports.  China  affords  an  instance  of  this 
kind,  and  yet  she  is  not  deemed  an  enemy  on  that  account. 
Here  this  country  has,  by  the  effect  of  these  orders,  placed 
Hamburgh  in  different  relations  at  different  periods.  In 
November,  1807,  we  find  her  treated  as  hostile ;  afterwards  it 
was  thought  expedient  to  alter  her  relative  situation,  and  to 
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Haqedobk  recognize  her  inhabitants,  as  persons  with  whom  trade  might 
Bell.  he  carried  on ;  and  their  ships  and  goods  were  released  from 
confiscation  and  condemnation.  From  this  review  of  the  several 
orders  in  Council,  seeing  nothing  to  render  the  inhabitants  of 
Hamburgh  hostile,  or  persons  with  whom  trade  might  not  law- 
fully be  carried  on,  it  is  unnecessary  to  look  to  the  licence,  for 
under  these  circumstances  no  licence  was  necessary.  This  case 
presents  this  point,  and  this  alone,  whether  the  persons  in 
whom  the  interest  is  averred  can  be  protected  by  this  policy, 
which  depends  on  this,  whether  the  trade  was  legal.  I  think 
for  the  reasons  already  given,  that  they  may  be  protected.  We 
thought  it  better  to  dispose  of  this  question  by  itself,  in  order  to 
lay  a  foundation  for  deciding  other  cases,  and  to  relieve  ourselves 
from  a  complication  of  questions.  Upon  the  whole  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover  on  the  interest 
averred,  it  not  being  an  interest  in  any  manner  hostile. 

Grose,  J.: 

The  ground  of  objection  is,  that  the  parties  in  whom  the 
interest  is  averred  are  in  truth  enemies.  That  introduces  the 
question,  whether  Hamburgh  stood  in  a  hostile  relation  to  this 
country.  Now  looking  to  the  orders  in  Council,  and  considering 
them  in  the  light  in  which  they  have  been  put  by  my  Lord,  the 
[  *465  ]  *case  seems  plain.  It  is  impossible  not  to  see  by  them,  that  the 
trade  was  in  some  measure  made  legitimate  by  this  country. 
This  is  not  a  question  whether  this  Government  might  not  justly 
have  gone  to  war  with  Hamburgh,  but  whether  it  was  at  war. 
I  cannot  say,  from  a  consideration  of  these  orders,  that  such 
was  her  state.  The  orders  breathe  something  pacific,  and  permit 
a  commerce  between  Hamburgh  and  this  country.  If  that  is 
the  case,  and  the  exposition  given  of  them  by  my  Lord  be  correct, 
there  is  an  end  of  the  question.  It  is  impossible  to  say  that  the 
Government  of  this  country  may  not  consider  the  inhabitants  of 
another  country  as  neutral  with  respect  to  her  commerce.  The 
question  is  whether  this  country  did  so  consider  the  inhabitants 
of  Hamburgh.  It  seems  to  me  that  the  construction  given  to 
the  orders  is  the  correct  one,  and  if  so  the  question  is  concluded, 
because  the  foundation  of  the  argument,  namely,  that   this 
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contract  was  entered  into  with  a  subject  of  a  state  at  war  with    Hagbdobn 
this  country,  altogether  fails.  Bell. 

Lb  Blanc,  J. : 

In  this  action,  certain  merchants  resident  in  this  country  seek 
to  recover  an  indemnity,  on  behalf  of  other  merchants  domiciled 
at  Hamburgh ;  and  the  question  is  whether  the  contract  is  valid, 
in  respect  of  the  particular  situation  in  which  the  Hamburgh 
merchants  stood.  The  question  comes  to  this,  whether  those 
merchants  stand  in  the  situation  of  persons,  whom  the  policy  of 
the  law  of  this  country  prevents  from  entering  into  a  contract  of 
indemnity,  or  from  having  such  a  contract  entered  into  on  their 
behalf.  The  principle,  upon  which  the  policy  of  the  law 
interferes,  is  this,  that  all  trading  with  an  enemy  tends  to 
strengthen  and  assist  the  *enemy,  and  is  therefore  calculated  to  [  *466  ] 
defeat  the  object  for  which  war  is  entered  into;  and  conse- 
quently no  contract  to  protect  the  property  of  the  enemy  can  be 
permitted.  That  brings  it  to  the  question,  whether  Hamburgh 
Btood  in  such  a  situation,  as  that  the  law  of  this  country  would 
not  permit  a  contract  to  be  entered  into,  for  the  benefit  of  one  of 
the  subjects  of  that  state.  The  insurance  was  effected  in 
August,  1810,  and  the  voyage  commenced  in  September.  It  is 
material  to  consider  whether  such  was  the  state  of  Hamburgh  at 
that  time.  It  is  a  very  different  question,  whether  the  relation 
between  two  countries  is  such  as  to  authorise  a  state  of  warfare 
between  them ;  if  that  were  the  question,  the  authorities  cited 
for  the  defendant  would  be  most  powerful ;  but  the  question  is 
not  that,  but  whether  this  country  considered  the  relation  of 
Hamburgh  to  be  such,  as  to  make  it  prejudicial  to  allow  of  any 
contracts  for  the  purpose  of  indemnifying  the  inhabitants  of  that 
state.  Now  that  question  brings  us  to  the  orders.  They  have 
already  been  so  fully  commented  on  by  my  Lord,  that  I  shall 
abstain  from  going  through  them.  It  cannot  but  be  observed 
however  that  the  order  of  the-llth  of  November,  which  is  of  the 
most  hostile  complexion,  was  much  abridged  in  its  operation  by 
the  subsequent  orders  existing  prior  to  this  contract ;  and  there- 
fore whether  that  order  was  intended  to  place  Hamburgh  in  a 
state  of  hostility,  or  not,  the  subsequent  orders  have  done  away 
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H^ORDOBK  its  effect,  and  placed  the  inhabitants  upon  the  footing  of  personB, 
bkll.  whose  property  the  policy  of  this  country  allows  to  be  protected. 
This  is  entirely  independent  of  any  question  upon  the  Ucence. 
If  I  thought  it  necessary  to  advert  to  that,  I  should  construe  the 
language  of  the  licence,  in  conformity  with  the  orders  in  Council,. 
[*467]  and  according  to  the  relation  in  which  *the  inhabitants  of 
Hamburgh  stood  under  those  orders ;  and  I  should  hold  the 
expression  "on  the  behalf  of  neutral  merchants"  to  apply  to 
those  persons,  whom  this  government  did  not  consider  as  in  a 
state  of  hostility ;  and  therefore  the  result  would  be  the  same. 
Therefore  on  every  view  of  the  subject  I  consider  the  plaintiff 
as  entitled  to  recover. 

Bayley,  J. : 

I  am  entirely  of  the  same  opinion.  There  certainly  was 
conduct  on  the  part  of  Hamburgh,  which  might  have  warranted 
this  country  in  treating  her  as  an  enemy ;  but  still  this  country 
was  not  obliged  to  do  so.  An  overruling  power  possessed  them- 
selves of  Hamburgh  against  the  inclination  and  interest  of  its 
inhabitants  but  did  not  dispossess  them  of  their  civil  rights, 
nor  of  the  right  of  carrying  on  trade  with  this  country. 
Nothing  will  be  found  in  the  existing  orders  of  Council,  declara- 
tory of  the  intention  of  the  British  Government  to  place  Ham- 
burgh in  a  hostile  state ;  on  the  contrary  those  orders  provide 
that  ships  and  goods  belonging  to  Hamburgh,  and  engaged  in 
trade  to  or  from  this  kingdom,  or  between  any  neutral  ports, 
shall  not  be  liable  to  detention.  Therefore  however  equivocal 
her  relation  might  be  in  some  points  of  view,  it  is  clear  that  in 
this  respect  she  was  considered  by  this  country  as  friendly. 
Whether  the  order  of  the  11th  of  November  changed  the  condi- 
tion of  her  relations  to  this  country,  it  is  unnecessary  to 
consider ;  because  that  order  is  revoked  by  a  subsequent  order. 

Judgment  for  the  plaintiff.   ' 
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GUMMING  V.   FOEESTER  and   Othees.  i813. 

(1  M.  &  S.  494—600.)  May25. 

Although  in  the  ordinary  practice  of  marine  insurance,  the  broker  is  r  494  1 
liable  to  the  underwriter  for  the  premium ;  there  is  no  implied  privity 
between  the  broker  and  underwriter,  as  to  the  contract  generally ;  and 
therefore,  where  a  broker  effected  policies  of  assurance  in  the  name  of 
hia  principal  under  a  dd  credere  commission,  but  without  the  imder- 
writer  being  cognisant  of  the  arrangement  by  which  the  broker  had 
guaranteed  the  payment  of  losses :  Held,  that  the  broker  could  not  set 
off  losses  which  happened  on  those  policies  in  an  action  by  the  under- 
writer to  recoyer  premiums,  although  the  losses  claimed  were  total,  and 
the  broker  had  accounted  for  them  with  his  principal. 

In  ijidebitatvs  assumpsit  for  premiums  of  assuranoe,  to  which 
the  defendants  pleaded  the  general  issue,  with  a  notice  of  set-off, 
and  by  their  bill  of  particulars  claimed  several  sums  as  due  to 
them  for  losses  upon  several  ships  (which  were  total  losses),  the 
cause  was  referred  to  arbitrators ;  who  being  in  doubt  whether 
the  defendants  were  entitled  by  law  to  their  set-off,  stated  the 
material  facts  on  their  award,  to  the  following  tenor,  in  order  to 
enable  the  parties  to  take  the  opinion  of  this  *Court :  **  We  do  [  *^9o  ] 
find  and  declare  that  the  plaintiff,  Bobert  Gumming,  being  an 
underwriter,  underwrote  in  account  with  the  defendants,  as 
brokers,  divers  policies  of  insurance,  and  amongst  others,  certain 
policies  filled  up  in  the  name  of  James  Hill,  the  assured,  by 
whom  the  defendants  were  employed :  that  the  defendants  at  the 
time  of  effecting  the  said  policies  for  Hill,  guaranteed  the 
solvency  of  the  plaintiff  and  other  underwriters  on  the  said 
policies  to  Hill,  and  sent  the  policies  to  him  with  their  guarantee 
indorsed  thereon,  and  charged  and  were  allowed  by  him  a  del 
credere  commission  upon  them;  but  there  was  no  proof  before  us 
that  the  plaintiff  was  acquainted  with  the  fact  of  such  guarantee 
until  the  losses  on  the  said  policies  hereinafter  mentioned  were 
claimed.  We  farther  find  that  losses  upon  the  said  policies 
effected  for  Hill  happened,  for  which  the  plaintiff  was  liable  as 
an  underwriter  on  the  same ;  which  policies  were  then  returned 
into  the  hands  of  the  defendants  to  get  adjusted  by  the  under- 
writers, and  the  said  losses  in  respect  of  the  subscriptions  of  the 
plaintiff  on  the  said  policies  were  settled,  allowed,  and  paid  in 
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CuMMiKQ     account  by  the  defendants  with  and  to  Hill  under  and  by  virtue 
FoBEsTEB.    of  their  said  guarantee,  before  the  said  action  was  brought ;  the 
plaintiff  having  previously  stopped  payment,   and  withdrawn 
himself  from  business  on  account  of  the  deranged  state  of.  his 
affairs ;  and  we  further  find,  that  at  the  time  of  the  commence- 
ment of  the  said  action  a  balance  of  premiums  of  insurance  was 
due  and  payable  from  the  defendants  to  the  plaintiff,  amounting 
to  the  sum  of  7282.  IBs.  Id. ;  we  find  that  the  said  losses  settled 
and  paid  by  the  defendants  to  Hill,  under  their  guarantee  to 
Hill,  exceeded  the  said  sum  of  7281.  188.  Id. ;  but  we  award  and 
[  *496  ]      declare  upon  "^the  facts  aforesaid,  that  the  defendants  are  not 
entitled  to  set  off  the  said  losses  against  the  said  balance  or  sum 
of  728Z.  188.  Id. ;  and  we  therefore  award,  order,  adjudge,  and 
determine  chat  the  defendants  do  and  shall,  on  the  6th  of 
January  now  next  ensuing,  pay  to  the  plaintiff  the  said  sum  of 
7281.  188.  Id.'*     The  defendants  having  refused  to  pay  this 
money,  a  rule  nUi  was  obtained  for  an  attachment,  and  the  case 
coming  on  to  be  heard  at  the  end  of  the  last  Term,  the  Court 
directed  the  matters  to  be  stated  in  the  form  of  a  special  case ; 
and  the  question  under  the  above  circumstances,  now  stated  for 
the  opinion  of  the  Court  was,  whether  the  amount  of  the  losses 
mentioned  in  the  award  could  be  legally  set  off  in  this  action 
against  the  plaintiff*s  demand.    If  the  Court  shall  be  of  opinion 
that  the  amount  of  such  losses  can  be  set  off,  the  rule  for  the 
attachment  is  to  be  discharged,  otherwise  to  be  made  absolute 
without  costs. 

[After  argument :  ] 

[  498  ]       Lord  Ellenbobouoh,  Ch.  J. : 

This  is  an  action  by  an  underwriter  to  recover  against  his 
[  *499  ]  brokers  certain  premiums  *not  paid  over.  In  the  usual  course 
of  things  the  underwriter  acknowledges  upon  the  face  of  the 
poUcy  the  receipt  of  the  premium,  which  is  an  admission  that  he 
has  received  it  through  the  intervention  of  the  broker,  and  has 
no  claim  against  the  assured.  His  claim  therefore  against  the 
broker  is  perfect,  unless  it  be  met  by  the  broker  with  a  claim  of 
set  off.    Here  the  claim  of  the  brokers  to  set  off  arises  out  of  an 
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unauthorized  contract  made  by  them  with  their  employers,  Ccjxhiko 
-withoat  the  privity  of  the  plaintiff.  But  I  cannot  help  thinking  fob^teb. 
the  doctrine  resorted  to  in  the  argument  as  to  the  right  and 
liability  consequent  upon  a  guarantee  goes  too  far.  I  cannot 
conceive  how  a  contract  between  A.  and  B.  can  vary  the  rights 
between  B.  and  a  third  person  who  is  a  stranger  to  it,  and  em- 
I>ower  B.  to  set  up  a  claim  against  him  as  derived  out  of  that 
contract.  Perhaps  something  may  be  found  in  the  decisions 
lyhich  would  carry  this  liability  to  a  greater  extent  than  I  think 
is  warranted.  But  independently  of  that  question,  suppose  the 
assured  in  this  case  had  been  sued  for  premiums,  could  he  set  off 
unliquidated  losses,  and  what  more  do  these  defendants  claim  to 
set  off?  But  the  statutes  of  set-off  apply  only  to  mutual  debts, 
snd  are  therefore  not  like  the  statute  of  bankrupt,  which  em- 
braces mutual  credit,  and  upon  which  the  case  of  Grove  v. 
Ihibois  t  turned ;  and  it  is  sufficient  to  say  that  mutual  credit  ex 
vi  termini  imports  unliquidated  damages,  and  when  they  can  be 
so  arranged  the  account  may  be  taken  between  the  parties. 
Therefore  in  that  respect  the  case  of  Orove  v.  Diibois  does  not 
apply ;  and  besides,  there  the  dealing  was  with  the  defendant  as 
a  principal.  As  to  compulsion  of  law,  it  was  a  compulsion  of 
the  defendants'  own  seeking,  which  arose  out  of  their  own 
♦voluntary  act,  and  the  case  is  not  like  ExaU  v.  Partridge,l  [/soo] 
^here  the  money  was  paid  by  the  party  under  compulsion  of  law 
to  redeem  his  property  from  a  distress  not  of  his  own  creation. 
But  no  person  can,  by  payment  under  a  voluntary  contract 
acquire  a  right  against  a  stranger  which  he  had  not  before ;  the 
distinction  is  if  it  be  by  compulsion.  In  this  case  there  is  no 
pretence  for  a  set-off,  for  the  assured  originally  could  not  have 
claimed  to  set  off  these  losses,  and  no  bankruptcy  has  intervened 
to  bring  this  case  within  Orove  v.  Dubois. 

Per  CuBUX  :  Rule  absolute. 

t  1  T.  B.  1 12.  bankruptcy  law,  a  point  on  whicli  the 

t  4  B.  B.  656  (8  T.  B.  308) ;  a  case     law  is  well  settled  by  later  Acts  and 
relating  to  set-off  under  the  then     decisions.— B.  G. 


B.B. — ^VOL.ZIV.  *  li  I, 


614  1813,    K.  B.     1  M.  &  S.  503—504.  [b.r. 


1813.       THE    KING  V.  THE    GOVEENOR  and   COMPANY 
^^'''  OF  THE  NEW    KIVEE. 

[  603  ]  (1  M.  &  S.  603—513.) 

Land  of  which  the  annual  value  is  improyed  by  a  spring  rising  within 
it  may  be  rated  to  the  poor  at  such  improved  value,  although  the  owners 
of  the  land  who  are  also  occupiers  do  not  receive  any  of  the  profits 
derived  from  the  spring,  nor  does  any  part  become  due  in  the  parish 
where  the  land  lies. 

Upon  appeal  by  the  Governor  and  Company  of  the  New  River^ 
against  a  poor-rate  made  for  the  liberty  of  Little  Amwell,  charg* 
ing  them  in  respect  of  land  in  their  occupation  in  Chadwell 
Mead,  on  the  ground  that  they  were  charged  at  a  higher  rate  or 
sum  than  the  real  value  thereof,  and  also  at  a  higher  proportion 
than  the  other  occupiers  of  land  in  the  same  liberty,  the  Court 
of  Quarter  Sessions  for  the  county  of  Hertford  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

In  a  rate  duly  made  and  published  on  the  26th  of  August,  1812, 
for  the  liberty  of  Little  Amwell,  in  the  county  of  Hertford,  the 
Governor  and  Company  of  the  New  Biver  are  rated  as  fpUows : 

Rental, 
£300. — Governor  and  Company  of  the  New  River  for  Land  in 
ChadwellMead £15    0    0 

The  Governor  and  Company  of  the  New  River  were  incprpo- 
rated  by  charter,  dated  21st  of  June,  1619,  for  the  purpose  of 
conveying  water  from  a  certain  spring  rising  in  Chadwell  Mead, 
in  the  liberty  of  Little  Amwell,  to  the  cities  of  .London  and 
[•504]  Westminster;  and  *do  supply  a  great  part  of  the  same  with 
water,  by  means  of  a  cut  called  the  New  River,  leading  from  the 
spring  to  a  head  or  reservoir  at  Islington,  whence  it  is  distri- 
buted  by  means  of  engines  and  pipes  to  the  different  parts  of  the 
metropolis,  and  from  which  the  Company  receive  considerable 
profit  beyond  the  sum  at  which  the  property  in  question  is  rated. 
The  water  of  the  New  River  is  derived  from  two  sources,  part 
from  the  River  Lea,  from  which  there  is  a  cut  communicating:^ 
with  the  New  River,  near  Chadwell  Mead,  and  part  from  a 
spring  rising  and  inclosed  in  a  basin  in  Chadwell  Mead,  which 
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is  the  subject  of  the  present  rate,  and  is  the  freehold  of  the    thb  Kino 

New  River  Company,  and  in  their  occupation.     The  quantity  of     thb  New 

water  derived  from  each  of  these  sources  is  nearly  equal.     That 

part  of  Chadwell  Mead,  which  is  occupied  by  the  Company  and 

is  the  subject  of  the  rate,  contains  about  two  acres ;  it  consists 

solely  of  the  basin  in  which  the  spring  rises,  and  so  much  of  the 

cut  from  thence  called  the  New  River  as  lies  in  the  liberty  of 

Little  Am  well,  where  it  joins  the  water  taken  from  the  river 

Lea,  and  from  thence  it  continues  to  run  with  the  said  water  so 

taken  from  the  river  Lea  in  one  joint  course  to  Islington.    The 

said  land  alone  without  the  spring,  and  if  it  were  not  covered 

with  water,  is  of  the  annual  value  of  51.    The  whole  profits  of 

the  Company  arise  from  the  sale  of  the  water,  no  part  of  which 

is  distributed,  nor  is  any  of  the  money  received  for  it  by  the 

Company,  nor  does  any  become  due  in  the  liberty  of  Little 

Amwell.    If  the  advantage  which  the  Company  derive  from  the 

use  of  the  spring  may  by  law  be  included  in  the  rate  upon  the 

land,  the  land  and  the  spring  of  water  together  are  of  the  annual 

value  at  which  they  are  rated. 

[After  argument :] 

LoBD  Ellenbobough,  Ch.  J. :  [  ^07  J 

This  is  a  rate  imposed  on  land,  including  a  spring  of  water, 
as  being  of  the  aggregate  annual  value  of  800Z.  The  case  finds^ 
''  that  the  land  alone,  without  the  spring,  and  if  not  covered 
*with  water,  is  of  the  annual  value  of  52. ;  but  if  the  advantage  [  *o08  j 
which  the  Company  derive  from  the  use  of  the  spring  may  by 
law  be  included  in  the  rate  upon  the  land,  the  land  and  spring 
together  are  of  the  annual  value  at  which  they  are  rated." 
Much  of  the  argument  against  this  rate  seems  to  me  to  be  built 
on  a  perversion  of  the  terms  of  this  finding.  We  are  desired  to 
read  the  case  as  if  the  words  were  "  if  the  whole  advantage  of 
the  concern  may  be  included,  in  the  rate ;  *'  whereas  nothing  like 
that  is  stated  ;  but  only  "  if  the  advantage  which  the  Company 
derive  from  the  use  of  the  spring:"  and  the  rate* is  expressly 
stated  not  to  be  imposed  upon  the  whole  advantage  which  they 
derive.    I  am  at  a  loss,  therefore,  to  discover  between  this  case 
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and  Rex  v.  Miller  t  any  other  distinction  than  that  T^hich  has 
been  alladed  to,  viz.  that  the  quality  of  the  two  waters  is  dif- 
ferent, the  one  being  a  mineral  and  the  other  plain  water.  It 
has  been  assumed,  indeed,  that  in  that  case  all  the  profits  were 
received  in  the  parish  where  the  land  lay ;  but  the  case  does  not 
warrant  any  such  conclusion ;  and  we  know  perfectly  well  that 
the  mineral  water  in  question  in  that  case  is  disposed  of  in  great 
quantities  at  distant  places.  It  may  be  said  also  that  in  this 
case  the  owners  of  the  property  are  also  he  occupiers,  but  there 
the  property  was  in  the  occupation  of  a  tenant ;  to  which  the 
answer  has  already  been  given,  viz.  that  that  circumstance  is  no 
otherwise  material  than  as  it  affords  a  more  easy  criterion  for 
ascertaining  the  annual  value.  Here,  then,  is  land,  and  water 
inclosed  in  a  basin  upon  the  land,  which  falls  within  the  legal 
description  of  land  ;  and  although  a  considerable  portion  of  the 
profits  of  such  water  is  derived  from  pipes,  through  which  it  is 
distributed  to  other  places,  yet  it  is  found  that  the  water  has  a 
certain  ascertained  value  at  the  fountain-head :  and  *in  cases  of 
this  kind  it  is  enough  to  ascertain  the  local  value  of  the  pro- 
perty, without  inquiring  whether  it  yields  a  return  on  the  spot. 
A  degree  of  confusion  has  arisen  from  comparing  this  to  the 
case  of  tolls  upon  canals ;  whereas  they  are  essentially  different ; 
for  tolls  are  an  incorporeal  hereditament,  and  have  no  local 
corporeal  existence  so  as  to  be  the  subject  of  rate  until  they 
become  due.  Then  we  have  been  pressed  with  the  case  of  Rex 
V.  Sctdcoates^l  where  it  was  holden  that  the  commissioners  in 
whom  a  drainage  was  vested  were  not  rateable ;  but  that  was  so 
holden  upon  the  principle  that  where  there  is  not  a  scintilla  of 
benefit  derived  from  the  occupation,  the  property  is  not  rateable : 
there  the  commissioners  were  merely  servants  of  the  public, 
having  no  divisible  fund  in  their  hands  either  as  trustees  or  to 
their  own  benefit,  and  deriving  no  advantage  from  the  drainage  ; 
and  the  only  persons  benefited  by  it  were  the  owners  of  lands  in 
other  parishes.  In  Rex  v.  Bath^  it  was  assumed  in  the  decision, 
that  the  water  was  the  subject  of  rate  in  the  parish  where  it  was 
impounded  in  the  reservoirs;  the  only  question  there  being, 
whether  the  corporation  were  rateable  in  that  parish  to  the 
t  Cowp.  619.         X  12  East,  40.         §  13  E.  E.  333  (14  East,  i 
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extent  of  all  the  profits  received  by  them,  or  whether  the 
rate  ought  not  to  have  been  framed  with  reference  to  the 
contributory  profits  derived  to  the  Company  in  other  parishes. 
Without  going  farther  into  the  several  cases  upon  this  subject, 
and  feeling  no  disposition  to  over-rule  the  case  of  Rex  v.  Miller, 
I  think  there  is  no  doubt  that  the  sessions  have  come  to  a  right 
decision.  The  property  is  locally  valuable  in  the  parish  where 
it  is  rated,  although  that  value  is  derived  from  extrinsic  circum- 
stances, and  although  the  profits  are  actually  received  elsewhere. 

Gbose,  J. : 

No  person  considering  this  case  can  entertain  a  doubt.  It  is 
admitted  that  the  spring  and  the  land  in  which  it  rises  are  the 
freehold  of  the  Company,  and  in  their  occupation.  The  only 
question  is,  whether  it  is  a  beneficial  occupation.  Upon  that 
subject  there  cannot  be  a  reasonable  doubt ;  for  it  is  stated  in 
the  case,  that  the  land  including  the  spring  is  worth  800Z.  per 
annum,  and  that  the  Company  do  derive  a  considerable  profit 
from  it.  It  would  be  strange,  therefore,  if  the  Court  should 
hold  that  it  is  not  rateable.  I  cannot  distinguish  this  case  from 
the  common  case  of  land  on  which  com  grows.  In  such  case 
the  land  is  assessed  according  to  its  value,  and  that  value  is 
estimated  according  to  that  which  it  produces  :  so  here  the  land 
produces  a  spring,  and  the  value  of  it  is  to  be  computed  according 
to  the  benefit  which  the  spring  produces  to  the  Company.  I  say 
nothing  as  to  the  quantum  of  the  rate,  that  being  a  question 
wholly  in  the  discretion  of  the  sessions :  here  we  have  only  to 
decide  on  the  rateability  of  the  property. 

Lb  Blanc,  J. : 

The  question  arises  on  the  validity  of  a  rate  made  for  the 
liberty  of  Little  Amwell.  By  that  rate  the  New  Eiver  Company 
are  rated  for  land  at  a  certain  sum  ;  which  rate  is  imposed  on 
them  as  occupiers  of  local  corporeal  property  within  the  liberty. 
No  rule  is  clearer  than  this,  that  it  is  not  the  business  of  this 
Ck)urt  to  enter  into  inquiries  as  to  the  value  found  by  the  Ses- 
sions, whether  it  be  estimated  at  too  high  a  rate  or  not.  The 
Sessions  may  possibly  have  put  too  high  a  value  on  the  pro- 
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Thb  New 
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The  Kinq  perty,  but  with  that  question  this  Court  does  not  interfere,  nor 
The  New  indeed  is  it  submitted  to  us.  The  only  question  upon  which  we 
Comply.  ^^^  required  to  *deliver  our  opinion  is,  whether  this  property  be 
[  *5ii  1  i^&teable,  and  whether  the  Sessions,  in  forming  their  judgment 
on  that  point,  have  taken  into  their  consideration  circumstances 
which  they  ought  not.  The  subject-matter  of  the  rate  is  land :  and 
the  case  states  that  the  land  taken  independently  of  the  spring, 
is  of  the  annual  value  of  6Z.  only;  but  if  the  spring  and  the  advan- 
tage derived  from  it  by  the  Company  may  be  taken  into  conside- 
ration, then  the  land  is  not  rated  at  more  than  its  value.  That 
brings  it  to  the  question,  whether  in  estimating  the  value  of  land, 
something  which  is  peculiar  to  the  land,  and  makes  it  more  pro- 
fitable to  the  occupier  than  if  it  were  away,  can  be  taken  into 
consideration:  and  that  question  has  already  been  determined 
in  Rex  v.  Miller^  which,  as  it  seems  to  me,  cannot  be  dis- 
tinguished from  the  present  case.  That  was  a  case  where 
land,  being  rendered  more  productive  by  reason  of  a  mineral 
spring  arising  within  it,  was  held  rateable  at  such  increased  value. 
The  only  feature  of  distinction  between  the  two  cases  is  this,  that 
here  the  Company  do  not  receive  any  of  the  profits  of  the  water 
on  the  spot,  whereas  it  is  contended  that  in  Rex  v.  Miller,  it  may 
fairly  be  presumed  (for  it  is  not  so  stated  in  the  case)  that  the 
profits  were  received  at  the  fountain-head  in  the  parish  where 
rated ;  but  does  it  make  any  di£ference  to  the  occupier  whether 
be  takes  the  profits  of  his  land  by  selling  the  produce  on  the 
land  itself,  or  by  disposing  of  it  elsewhere  ?  Suppose  a  man 
occupying  land  out  of  which  he  digs  brick-earth,  and  converts  it 
into  bricks  in  an  adjacent  parish ;  would  he  not  be  liable  to  be 
rated  as  for  brick-land  in  the  parish  where  the  land  lies,  in  the 
same  manner  as  if  he  had  sold  the  bricks  in  that  parish  ?  Par- 
t  '^i^  ]  ticular  expressions  taken  from  cases  dissimilar  *in  their  circum- 
stances have  been  dwelt  upon,  in  order  to  impress  upon  the 
Court  the  rule  that  there  must  be  a  beneficial  occupation  in  the 
parish ;  to  constitute  which  it  is  said  that  the  profits  must  be 
received  there.  But  the  cases  of  tolls  are  by  no  means  ap- 
plicable, which  are  only  of  value  at  the  place  where  they  become 
due,  and  not  like  land  which  is  of  a  certain  permanent  value  in 
the  place  where  it  is  situate.    With  respect  to  Rex  v.  Sculcoates, 
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that  case  proceeded  on  the  ground  that  the  parties  rated  had  not    Thb  kiko 
the  beneficial  occupation  of  any  property  whatsoever  which  could    thb  Nbw 
be  the  subject  of  rate ;  but  here  the  Company  are  found  to  be     compSt. 
in    the  actual    occupation  of    land  which    produces  a  profit. 
Whether  they  are  liable  to  be  rated  in  every  parish  through 
which  the  line  of  river  passes  is  a  question  which  at  present  it 
is  not  necessary  to  determine :  nor  is  it  "material  for  us  to  inquire 
whether  the  sessions  have  made  a  higher  estimate  of  the  profits 
than  they  ought  to  have  done.    It  is  sufficient  for  our  decision 
that  it  is  found  by  the  case,  that  there  is  an  occupation  of  local 
and  visible  corporeal  property  within  the  liberty,  which  is  ren- 
dered of  greater  value  by  reason  of  the  spring,  than  it  would  be 
without.     Under  these  circumstances,  unless  we  were  to  overturn 
the  case  of  Rex  v.  Miller,  we  must  hold  this  property  to  be  rateable. 

Baylby,  J. : 

I  think  it  is  clear,  that  the  Company  are  liable  to  be  rated  for 
the  spring,  which  is  part  of  the  produce  of  the  land.  The  Com- 
pany have  the  means  of  carrying  this  produce  to  market,  where 
it  affords  a  beneficial  return ;  and  it  can  make  no  difference 
whether  they  convey  it  along  a  canal  or  in  carts  and  waggons  or 
by  any  other  mode.  It  is  still  the  produce  of  the  land,  *which,  t  *^^^  1 
when  brought  to  market,  produces  a  profit.  The  case  of  tolls 
upon  canals  is  perfectly  distinguishable,  because  tolls  exist  as 
local  visible  property  in  the  parish  where  they  accrue,  and  before 
they  can  be  rated  aU  the  cases  have  held  that  they  must  exist  as 
a  toll ;  but  this  is  a  rate  on  land  situate  in  the  parish.  The 
fallacy  of  the  argument  lies  in  applying  to  land  a  rule  applicable 
to  one  species  of  incorporeal  property,  and  deducing  from  thence 
that  the  profits  of  land  must  be  rated  in  the  parish  where  they 
are  received,  and  not  where  the  land  lies;  and  that  this 
Company  is  liable  to  be  rated  in  that  parish  to  the  full  extent 
of  the  profits  received.  But  this  is  not  a  rate  on  the  pro- 
fits which  the  Company  acquire,  but  on  the  land  which  they 
occupy.  The  question  then  is,  what  land  do  the  Company 
occupy  within  the  liberty,  not  what  profits  do  they  receive  there ; 
and  what  is  its  annual  value.  It  appears  that  they  occupy  this 
land,  the  value  of  which  is  improved  partly  by  the  spring,  and 
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The  Kihq  partly  by  reason  of  channels  and  pipes  in  other  lands,  throngh 
The^New  which  the  water  is  conveyed  to  the  consumer.  Perhaps,  there- 
Company  *^^®'  ^*  ^^^  ^®  ^^^  *^^*  ^  fixing  the*  quantum  of  rate  on  this 
property,  respect  should  be  had  to  the  benefit  which  results  to 
the  Company  in  the  different  parishes  through  which  the  water 
is  conveyed.  But  this  observation  applies  only  to  the  quantum, 
with  which  we  have  nothing  to  do :  here  it  is  quite  clear  that  the 
Company  have  a  beneficial  occupation  of  land  in  Little  AmwelU 
and  are  therefore  liable  to  be  rated. 

Order  of  Sessions  confirmed. 


1818.       GLADSTONE    and    Others,     Assignees    of    JAMES 
-^'^-  SILL    AND    WILLIAM    WATSON,   Bankrupto,   v. 

[  517  ]  HADWEN. 

(1  M.  &  8.  517—527.) 

Where  S.  obtained  bills  of  exchange  from  the  defendant  upon  a 
fraudulent  representation  that  a  security  giyen  by  him  to  the  defendant 
(which  was  yoid)  was  an  ample  security,  and  on  the  next  day  haying^ 
resolyed  to  stop  payment,  informed  the  defendant  that  he  had  repented 
of  what  he  had  done,  and  had  sent  express  to  stop  the  bills,  and  would 
return  them,  and  three  days  afterwards  committed  an  act  of  bankruptcy, 
after  which  he  returned  to  the  defendant  all  the  biUs  (except  one,  which 
had  been  discounted),  and  also  two  bank  notes,  part  of  the  proceeds 
of  such  discount,  and  the  defendant  deliyered  back  the  security,  and 
afterwards  a  commission  of  bankruptcy  issued  against  S.,  the  assigneea 
under  which  commission  brought  troyer  against  the  defendant  for  the 
bills  and  bank  notes :  Held,  that  the  defendant  was  entitled  to  retain 
them.f 

Trover  by  the  plaintiffs,  as  assignees  of  Sill  and  Watson,  who 
carried  on  trade  at  Liverpool  under  the  firm  of  James  Sill 
&  Company,  against  the  defendant,  for  the  recovery  of  the  valae 
of  divers  bills  of  exchange,  amounting  to  1,810Z.  16s.  6d.,  and 
of  a  certain  draft  drawn  by  the  defendant  on  his  own  bankers 
for  2,1391.  6s.  6d.,  and  of  two  Bank  of  England  notes  for  5L 
each.  At  the  trial  at  Lancaster,  at  the  summer  assizes  1811,  a 
verdict  was  found  for  the  plaintiffs  for  1,820Z.  16s.  6d.,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

t  A  parallel  case,  in  a  question  of  ported  s.  n.  Cundy  v.  Lindsay  (1878) 
title  to  goods  obtained  by  fraud,  will  3  App.  Cas.  459,  47  L.  J.  Q.  B.  481, 
be*  found  in  Lindsay  v.  Cundy,  re-      38  L.  T.  673.— B.  C. 
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On  Thursday,  the  25th  of  October,  1810,  James  Sill  applied  to  Gladstone 
the  defendant  for  the  loan  of  8,0002.,  telling  him  that  he  was  in  hadwen. 
want  of  that  sum  to  meet  certain  acceptances  of  Sill  &  Co.,  part 
of  which  would  be  due  on  the  Saturday  and  part  on  the  Wednes- 
day following,  and  that  he  would  give  him  ample  security.  The 
defendant  thereupon  delivered  to  Sill  bills  of  exchange  to  the 
amount  of  1,8602.  lis.  6(2.,  and  also  a  draft  drawn  by  the 
defendant  on  his  own  bankers  for  the  sum  of  2,1392.  6«.  6(2.,  but 
which  was  never  accepted,  and  received  from  Sill  as  the  security 
proposed  a  certain  paper  writing  addressed  to  him  (the  defendant) 
to  the  tenor  following : 

"  We  having  a  right  to  hold  two  hundred  and  fifty  tierces  of  L  ^^^  ] 
coffee,  now  landing  from  the  Fanny  from  Jamaica,  or  the  pro- 
ceeds thereof,  for  securing  to  us  a  sum  of  six  thousand  pounds  or 
upwards  now  owing  to  us  by  Thomas  Hinde,  we  delegate  that 
right  to  thee  for  the  purpose  of  securing  out  of  the  debt  due  to 
us,  any  balance  we  may  owe  thee  not  exceeding  the  sum  of  six 
thousand  pounds.  (Signed)     J.  Sill  &  Co." 

"  LiVBRPOOL,  25th  of  10  mo.  1810." 

The  coffee  mentioned  in  the  paper  writing  delivered  by  Sill  to  the 
defendant,  was  the  property  of  another  person,  over  which,  in 
fact.  Sill  had  no  control,  nor  any  lien  whatsoever,  but  which  Sill 
&  Co.  had  before  pledged  as  far  as  they  could  with  another 
creditor.  Sill  having  received  the  bills  of  exchange  and  draft, 
sent  them  on  the  same  25th  of  October,  by  the  post,  to  his 
partner  William  Watson,  who  was  then  in  London,  directing  him 
to  retain  them  until  12  o'clock  on  Saturday,  and  then,  if  he  did 
not  hear  from  Sill  to  the  contrary,  to  deliver  them  to  Bichardson, 
Overend  &  Co.  of  London,  to  whom  Sill  wrote,  by  the  same  post, 
to  the  following  effect : 

"  With  the  inclosed  16  bills,  value  4,0002.,  please  to  cancel 
our  acceptance  to  W.  P.  Hutchinson  for  2,4662.  Ids.  5d.  due 
27th  inst.,  and  the  balance  pay  to  Lefevre  &  Co.  to  be  placed 
to  the  credit  of  Thomas  Ainsworth  &  Co." 

(Signed)     J.  Sill  &  Co." 
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GLAD8T0NB  "  LIVERPOOL,    10  7710.  25^/1,  1810. 

r. 

Hadwbn.  **  Since  writing  the  above  we  have  considered  to  inclose  the 
bills  specified  above  to  our  Wm.  Watson,  who  is  in  London,  and 
who  will  wait  upon  you  with  them,  which  you  will  please  apply 
as  above.  J.  S.  &  Co." 

On  the  26th  of  October  Sill  resolved  to  stop  payment,  and 
[  'oia  ]  having  come  to  that  resolution,  sent  oflf  a  *mes8enger  express  to 
London,  for  the  purpose  of  stopping  the  bills  and  draft,  and 
preventing  the  same  from  being  paid  to  Richardson,  Overend, 
&  Co.  The  messenger  arrived  in  London  on  the  morning  of  the 
27th  of  October,  and  stopped  the  bills  and  draft  in  the  hands  of 
Watson,  who  had  not  at  that  time  received  the  bills,  but  received 
them  about  an  hour  afterwards ;  and  then  immediately  returned 
to  Liverpool,  and  arrived  there  on  Saturday  the  28th  of  October, 
bringing  with  him  the  draft  and  the  bills,  except  one  for  49i.  18«., 
which  he  had  discounted,  and  out  of  the  proceeds  of  which  he 
brought  two  Bank  of  England  notes  for  51.  each,  which  he 
immediately  delivered  to  Sill.  On  the  26th  of  October,  after 
Sill  had  sent  off  the  messenger  to  London,  the  defendant  applied 
to  Sill  for  the  numbers  and  particulars  of  the  casks  of  coffee 
mentioned  in  the  security,  when  Sill  informed  him  that  he  had 
felt  uncomfortable,  and  had  resolved  to  go  no  farther,  and  had 
sent  off  a  person  to  London  to  stop  the  bills  and  draft,  and  that 
he  expected  them  down  again  from  London,  and  would  return 
them  to  the  defendant.  In  the  evening  of  Saturday,  the  27th  of 
October  Sill  caused  the  partnership  books  of  account  to  be 
removed  from  their  counting-house  to  his  private  dwelhng-house, 
and  on  the  morning  of  Monday,  the  29th  of  October,  Sill  and 
Watson  respectively  committed  acts  of  bankruptcy.  On  the 
same  day,  after  the  acts  of  bankruptcy  had  been  committed, 
Sill  sent  to  the  defendant  the  draft  and  bills,  (except  that  for  49Z. 
18^.),  and  two  Bank  of  England  notes  for  51.  each,  part  of  the 
proceeds  of  the  said  bill  for  491. 18«.,  and  the  defendant  received 
the  same  and  delivered  up  the  paper  writing  which  was  delivered 
to  him  as  a  security.  On  the  6th  of  November  following  a 
[  ♦620  ]  *commis8ion  of  bankruptcy  issued  against  Sill  and  Watson,  who 
were  duly  declared  bankrupts,  and  an  assignment  of  their  estate 
and  effects  was  made  to  the  plaintiffs,  and  the  defendant  converted 
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to  his  own  use  the  bills,  drafts,  and  bank-notes  so  received  by    Gladstokb 
him.  Hadwen. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover:  if  they  are  so  entitled,  the 
verdict  is  to  stand  for  1,810Z.  16«.  6d.,  and  101.,  both  or  either  of 
those  sums  as  the  Court  shall  direct :  if  not,  a  nonsuit  to  be 
entered. 

[525] 

[After  argument :  ] 

Lord  Ellenborough,  Ch.  J. : 

If  there  had  been  no  bankruptcy  in  this  case,  it  is  quite  clear 
that  Sill  and  Watson  could  not  have  maintained  any  action 
against  the  defendant,  who  has  only  got  back  by  consent  what 
one  of  them  obtained  from  him  by  fraud.  How  far,  the  bank- 
ruptcy having  intervened,  the  assignees  are  identified  with  the 
bankrupts,  is  a  different  question.  There  are  cases  which  the 
Court  certainly  would  not  adopt  without  some  limitation. 

The  case  was  reserved  for  consideration,  and  on  a  subsequent 
day 

LoBD  Ellenborough,  Ch.  J.  delivered  the  judgment  of  the  Court : 

After  stating  the  facts  of  the  case,  his  Lordship  said:  The 
question  is,  whether  Sill  &  Co.  had  such  a  property  in  the  bills 
of  exchange,  &c.  as  passed  to  their  assignees.  We  are  of  opinion 
that  they  had  not.  In  this  case  bills  were  obtained  by  the 
bankrupt  (Sill)  under  a  false  pretence  of  giving  the  defendant  an 
ample  security,  by  delegating  to  him  a  right  to  hold  coffee; 
whereas  the  coffee  (which  was  the  security  pretended  to  be  given) 
was  the  property  of  another  person,  over  which  Sill  had  no 
control  or  lien,  or  if  he  had,  had  before  pledged  it  in  favour  of 
another  creditor.  The  bills  therefore  appear  to  have  been 
obtained  by  a  criminal  fraud.  It  has  been  argued,  indeed,  on 
behalf  of  the  assignees,  that  the  property  vested  in  them  under  [  *526  ] 
the  commission ;  and  in  support  of  the  argument  it  is  supposed 
*that  by  analogy  to  cases  in  the  criminal  law,  the  property  may 
be  considered  as  having  passed  from  the  defendant  to  Sill  &  Co. : 
but  if  it  did,  it  was  under  such  circumstances  as  a  court  of 
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Gladbtonb  equity  on  a  bill  filed  would  have  directed  the  property  to  be 
Hadwen.  restored.  If  that  be  so,  we  think  it  would  be  useless  for  a  court 
of  law  to  permit  that  to  be  recovered  which  could  not  be  retained 
one  moment.  In  Scott  v.  Surman,\  Willbs,  Ch.J.  says,  "My 
notion  is,  (and  that  opinion  is  confirmed  by  many  authorities 
cited  by  Mr.  Durnford  in  a  note,)  that  assignees  under  a  com- 
mission of  bankrupt  are  not  to  be  considered  as  general  assignees 
of  all  the  real  and  personal  estate  of  which  the  bankrupt  was 
seised  and  possessed,  as  heirs  and  executors  are  of  the  estate  of 
their  ancestors  and  testators ;  but  that  nothing  vests  in  these 
assignees  even  at  law  but  such  real  and  personal  estate  of  the 
bankrupt  in  which  he  had  the  equitable  as  well  as  legal  interest, 
and  which  is  to  be  apphed  to  the  payment  of  the  bankrupt's 
debts.  And  I  found  this  opinion  both  on  the  reason  and  justice 
of  the  case,  and  likewise  on  the  several  statutes  made  concerning 
bankrupts  which  relate  to  this  point.  As  to  the  reason  of  the 
case,  I  rely  upon  the  rule  concerning  circuity  of  action.  For  I 
think  it  would  be  absurd  to  say  that  any  thing  shall  vest  in  the 
assignees  for  no  other  purpose  but  in  order  that  there  may  be  a 
biU  in  equity  brought  against  them,  by  which  they  will  be  obliged 
to  refund  and  account,  and  according  to  the  case  of  Burdett  v. 
WUlett,  will  likewise  have  costs  decreed  against  them,  and  so  the 
effects  of  the  bankrupt,  which  ought  to  be  applied  to  the 
discharge  of  his  debts,  will  be  wasted  to  no  purpose  whatever." 
[  ♦627  ]  *0n  these  principles,  and  on  the  authority  of  the  cases  cited,  J  we 
are  of  opinion  that  the  assignees  are  not  entitled  to  recover  this 
property,  which  if  they  were  to  recover,  a  court  of  equity  would 
compel  them  to  restore,  but  that  the  defendant  is  entitled  to 
retain  it.  A  distinction  has  been  raised  in  argument  as  to  the 
bank-notes,  and  it  has  been  urged  as  to  them  that  although  the 
assignees  might  have  no  right  to  the  bills  as  long  as  they 
remained  undisposed  of,  yet  they  are  entitled  to  the  proceeds 
when  discounted ;  but  we  think  that  as  the  bank-notes  were  not 
mixed  with  the  rest  of  the  bankrupt's  property,  and  are  capable 
of  being  distinctly  traced,  they  stand  in  the  same  position  as  the 
bills  themselves,  and  therefore  cannot  be  recovered. 

Judgment  for  defendant. 
*  WmeB,  402.  X  Harrison  v.  Walker,  Peake,  N.  P.  C.  Ill,  &c. 
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STEVENSON  and  Anothbb,    Assignees    op    COLLIS,       isis. 

2£av  28 

A  Bankeupt,   v.   BLAKELOCK,    Gentleman. f  _  ' 

(1 M.  &  S.  635—544.)  ^  [  636  ] 

An  attorney  has  a  lien  for  his  general  balance  on  papers  of  his  client 
which  come  to  his  hands  in  the  course  of  his  professional  employment ; 
and  where  the  attorney  discharges  a  security  of  the  client  with  money 
furnished  to  him  by  the  client  for  that  purpose,  and;  on  payment  of  the 
.  money,  has  deliyered  up  to  him  a  lease  belonging  to  the  client,  it 
l)ecomes  subject  to  the  attorney's  lien  for  his  general  balance.  And 
where  the  attorney  has  taken  his  client's  acceptances  in  security  for  the 
funount  due  to  him,  and  they  haye  been  dishonoured,  he  is  placed  in 
his  original  situation  as  to  lien. 

Tboteb  for  an  indenture  of  lease  ;  there  were  two  counts,  one 
upon  a  conversion  before  the  bankruptcy,  laying  the  property  in 
the  bankrupt ;  another  laying  the  property  in  the  plaintiffs  as 
assignees  on  a  conversion  after  the  bankruptcy.  Plea,  general 
issue.  At  the  trial  before  Lord  Ellenborough,  Ch.J.  at  the 
London  sittings  after  Trinity  Term  1812,  a  verdict  was  found 
for  the  plaintiffis,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

For  some  time  before  the  month  of  July,  1809,  the  defendant 
had  heen  employed  by  the  bankrupt  in  various  matters  as  his 
attorney  and  solicitor,  and  in  that  month,  in  consequence  of  a 
request  from  the  bankrupt,  made  out  his  bill  for  the  business  so 
done,  upon  which  a  balance  *of  8002.  appeared  to  be  due  to  [*5S6] 
him ;  but  neither  that  bill  nor  any  other  was  ever  delivered  to 
the  bankrupt.  Upon  being  informed  however  of  this  balance  by 
the  defendant,  the  bankrupt  requested  him  to  draw  bills  upon 
him  for  the  amount,  and  accordingly  upon  the  25th  of  August, 
1809,  the  defendant  drew  five  several  bills  of  exchange  upon  the 
bankrupt,  which  the  bankrupt  accepted,  all  dated  on  that  day, 
and  payable  to  the  defendant's  order,  which  bills  were  for  the 
several  sums  and  payable  at  the  several  times  following,  viz. : 
one  for  50Z.  at  one  month  after  date,  due  28th  September,  1809 ; 
another  for  501.  at  six  weeks  after  date,  due  9th  October,  1809 ; 
another  for  1002.  at  two  months  after  date,  due  28th  October, 
1809 ;  another  for  502.  at  70  days  after  date,  due  6th  November, 

t  See  Cwffdl  y.  Simpson,  10  B.  B.  181,  and  notes  pp.  181  and  186.— B.  G. 
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Btevekbon  1809  ;  and  another  for  502.  at  three  months  after  date,  due  28th 
blakklock.  November,  1809.  The  two  first  of  these  bills  were,  before  they 
became  due,  indorsed  and  delivered  by  the  defendant  to  W.  and 
S.,  to  whom  he  was  indebted  in  the  whole  amount.  When  they 
became  due  they  were  dishonoured  by  the  bankrupt,  but 
remained  in  the  hands  of  W.  and  S.  at  the  time  of  the  bank- 
ruptcy,  and  were  proved  by  them  under  his  commission.  These 
bills,  however,  have  since  been  taken  up  by  the  defendant,  who 
has  long  ago  discharged  his  debt  to  W.  and  S.,  and  the  bills  are 
now  in  his  hands.  The  third  bill  for  lOOZ.  was  also  negociated 
by  the  defendant  to  C,  to  whom  he  was  indebted,  but  this  being 
likewise  dishonoured  by  the  bankrupt  was  returned  to  the  defen- 
dant for  non-payment,  and  was  taken  up  by  him  on  the  29th 
October,  1809,  and  has  ever  since  remained  in  his  possession. 
The  bankrupt  when  he  gave  the  bills  expressed  some  doubt 
whether  he  should  be  able  to  provide  for  the  other  two  at  the 
[  'BS?  ]  time  when  *they  becamer  due,  and  requested  the  defendant  not  to 
circulate  them,  and  therefore  the  defendant  never  parted  with 
them,  and  they  still  remain  in  his  hands,  but  they  did  not 
become  due  till  after  the  bankruptcy.  In  Trinity  vacation,  1809, 
three  writs  oi  fieri  facias  issued  against  the  bankrupt,  one  at  the 
suit  of  Barrow  and  others,  and  two  at  the  suit  of  other  persons ; 
under  which  the  sheriff  took  possession  of  the  bankrupt's  goods, 
and  threatening  to  sell  the  same,  the  bankrupt  on  the  81st 
October,  1809,  advised  with  the  defendant  about  paying  the 
debts  for  which  the  execution  had  issued,  and  gave  him  260Z.  for 
the  purpose  of  satisfying  that  at  the  suit  of  Barrow  and  others  ; 
and  on  the  following  day  the  defendant  paid  to  the  solicitors  of 
Barrow  and  others  the  260i.  in  discharge  of  their  debt,  and  those 
solicitors  thereupon  delivered  to  the  defendant  the  lease  in 
question  which  had  been  deposited  by  the  bankrupt  with  Barrow 
and  others  as  a  collateral  security  for  their  debt.  Judgments  on 
several  cognovits  being  payable  on  the  6th  of  November,  the 
bankrupt  found  it  impossible  to  continue  his  business,  and  it  was 
necessary  for  him  to  submit  to  a  commission  of  bankruptcy, 
and  the  defendant  thought  it  advisable  for  him  so  to  do.  On 
the  2nd  of  November  the  bankrupt  committed  an  act  of  bank- 
ruptcy, and  a  commission  thereupon  issued  under  which   the 
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plaintiffs  have  regularly  been  chosen  assignees.     The  defendant    Stevenson 
not  having  before  delivered  his  bill  of  costs  to  the  bankrupt,   blakklock 
after  the  bankruptcy  delivered  it    to  the  assignees,   but  his 
demand  upon  the  bankrupt  and  the  assignees  is  confined  solely 
to  the  SOOi.  before  mentioned.     The  bankrupt  was  legally  entitled 
to  the  lease  in  question,  which  is  still  in  the  possession  of  the 
defendant,  and  which  was  demanded  *of  him  by  the  plaintiffs      [  *538  ] 
before  this  action  was  brought,  but  he  refused  to  deliver  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  under 
the  above  circumstances  the  plaintiffs  are  entitled  to  recover.  If 
the  Court  should  be  of  opinion  that  they  are,  then  the  verdict  to 
stand,  otherwise  a  nonsuit  to  be  entered. 

[After  argument,  and  on  a  subsequent  day :  ] 

Lord   Ellbnborough,  Ch.J.   delivered    the  judgment  of   the       [  ^*2  j 
Court : 

After  stating  the  material  facts  of  the  case  his  Lordship  said, 
the  first  question  which  arises  on  this  case  is,  whether  the  defen- 
dant had  a  general  lien  as  attorney  attaching  on  the  lease  in 
question.  Secondly,  supposing  such  general  lien  would  other- 
wise have  attached,  whether  it  is  not  precluded  from  attaching 
by  the  securities  taken.  The  first  impression  on  my  mind  was 
that  the  general  lien  would  not  attach.  Thelease  did  not  appear 
to  have  come  into  the  possession  of  the  defendant  as  attorney  in 
the  ordinary  course  of  business,  but  he  *appeared  rather  a  mere  [  *643  3 
bailee;  but  on  further  consideration  the  possession  seems  to 
ns  to  have  been  acquired  by  the  defendant  in  the  course  of  his 
professional  business.  It  was  incident  to  his  duty  to  do  that  for 
his  client,  which  the  client,  if  well  advised,  would  have  done  for 
himself.  It  became  his  duty,  therefore,  upon  discharging  the 
debt  due  to  Barrow  and  others  to  receive  back  the  lease  which  was 
pledged  as  a  security  for  that  debt.  On  the  receipt  of  it  for  his 
client,  under  these  circumstances,  it  became  not  only  the  subject 
of  particular  lien,  but  also,  as  one  of  the  papers  of  his  client, 
subject  to  the  general  lien.  We  are  of  opinion,  therefore,  that 
the  general  lien  attached.  Upon  the  second  question,  whether 
the  lien  was  gone  in  consequence  of  taking  the  securities,  the 
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Steyekbok    argument  for  the  plaintiffs  rests  principally  on  the  case  of  Cowell 
BLAKELocr.  v-  Simpson,^  in  which  case  the  solicitors  for  the  defendant  had 
taken  two  notes,  payable  with  interest  three  years  after  date,  for 
the  amount  of  their  demand.    The  Lobd  Ghancbllob  observed, 
that  ''  the  solicitor  taking  a  security  which  has  three  years  to 
run,  as  the  client  may  have  occasion  for  his  papers,  there  is  as 
much  reason  that  the  lien  should  not  accompany  the  security 
through  that  period,  as  in  the  instance  of  a  trade ;  and  the  con- 
clusion is  equally  difficult  that  the  papers,  if  the  client  has 
occasion  for  them,  could  be  withheld.*'    The  Lord  Ghancellob 
afterwards  delivers  his  opinion,  that  **  where  these  special  agree- 
ments are  taken  the  lien  does  not  remain."    I  take  the  general 
rule  of  law  to  be,  that  where  there  is  an  express  antecedent 
contract  between  the  parties,  a  lien  which  grows  out  of  an 
implied  contract  does  not  arise.     But  in  the  absence  of  any 
express  contract,  there  may  be  a  lien,  and  a  right  of  action  on 
[  *544  ]      an  implied  contract.    In  this  case  the  attorney  had  a  *right  of 
action  on  a  qtiantum  meruit^  and  a  lien,  which  was  not  affected 
by  his  forbearing  to  sue.    The  right  of  suit  and  right  of  lien  are 
distinct  rights,  both  arising  out  of  implied  contracts,  and  both 
subsisting  at  the  same  time.    It  is  unnecessary  to  canvass  the 
doctrine  in  Cowell  v.  Simpson,  inasmuch  as  there  is  a  material 
distinction  between  that  case  and  the  present;  for  there  the  bills 
were  running,  and  there  was  no  reason  to  presume  that  they 
would  not  be  duly  paid ;  in  this  case  the  bills  have  been  refused 
payment.   Assuming,  then,  the  position  of  the  Lord  Chakcbllor 
to  be  correct,  here  there  is  the  further  circumstance  of  the  bills 
being  dishonoured ;  which  places  this  defendant  in  his  original 
situation  as  to  lien.    We  are  of  opinion,  therefore,  that  the 
defendant  is  entitled  to  a  general  lien. 

Judgment  ofnonsmU 

t  10  B.  B.  181 ;  16  Yes.  275 ;  and  see  note  10  B.  B.  186. 
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CROSSE  AND  Others,  Assignees  of  FEA  and  Othbks,      J^^^- 

'  '        May  31. 

Bankextpts,  v.  smith,  THOMPSON,  and  Others.  — 

(1  M.  &  S.  645—656.)  [  6*5  J 

Notice  to  the  drawers  of  non-payment  of  a  bill  of  exchange  hj 
sending  to  their  oounting-honse,  during  hours  of  business  on  two 
flucoessive  days,  knocking  there  and  making  noise  sufficient  to  be  heard 
by  persons  within,  and  waiting  there  several  minutes,  the  inner  door  of 
the  counting-house  being  locked,  is  sufficient,  without  leaving  a  notice 
in  writing,  or  sending  by  the  post,  though  some  of  the  drawers  live  at  a 
small  distance  from  the  place,  t 

Assumpsit  for  money  lent,  &c. 

[The  facts  of  the  case,  so  far  as  they  relate  to  the  point  of  this 
report,  sufficiently  appear  from  the  judgment  of  the  Court, 
delivered  by] 

Lord  Ellenborough,  Ch.  J. :  [  663  ] 

This  case  was  argued  at  Serjeants'-Inn.  The  point  upon  which 
doubt  was  entertained  was,  whether  sufficient  notice  was  given 
by  the  defendants  before  the  bankruptcy  of  the  dishonor  of  the 
bill.  The  bill,  which  was  dated  the  9th  of  August,  1809,  for 
8,1762.  9«.  2d.  at  eight  months  after  date,  payable  to  the 
bankrupts'  own  order,  and  was  accepted  by  Tuke,  payable  at 
Smith,  Payne  &  Co.,  London,  with  the  three  days'  grace, 
became  due  on  the  12th  April,  1810.  On  the  next  day  it  was 
returned  with  a  protest  to  the  defendants  at  Hull,  who  received 
it  on  Sunday,  the  15th  of  April.  On  the  Monday  between  10 
and  11  in  the  morning  the  defendants'  cashier  took  it  to  the 
coonting-house  of  Messrs.  Feas  to  give  notice,  knocked  at  the 
door,  and  found  nobody  there.  After  waiting  a  few  minutes  he 
returned  to  the  defendants'  counting-house.  On  his  return  he 
eaw  the  bankrupts'  attorney,  and  told  him  what  he  had  done. 
On  Tuesday  about  the  same  time  he  went  again  to  the  counting- 
house  without  effect ;  on  his  return  he  saw  the  bankrupts'  attorney, 
and  again  informed  him  of  what  he  had  done;  the  ddfendants' 
cashier  also  saw  one  of  Feas'  *clerks  on  the  Monday  morning ;  [  •654  ] 
but  the  cashier  had  not  received  at  that  time  any  orders  to  take 
the  bill  to  the  counting-house.  These  are  the  facts  on  which 
the  notice  of  dishonour  rests,  with  this  additional  circumstance, 

t  B.  of  E.  Act,  1882,  s.  45  (6). 
B-B. — ^VOL.XIV.  M  M 
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CB066E  that  one  of  the  bankrupts  was  resident  about  10  miles,  and  the 
Smith.  other  about  one  mile  from  Hull ;  but  that  we  think  immaterial^ 
because  the  counting-house  was  the  proper  place  where  notice 
was  to  be  given ;  neither  do  we  think  it  material  that  the 
defendants'  cashier  saw  the  bankrupts'  clerk  on  the  Monday 
morning,  without  communicating  any  thing  to  him ;  nor,  on  the 
other  hand,  does  it  strike  us  as  helping  this  notice  of  the  dis- 
honor that  the  defendants'  cashier  informed  the  Feas'  attorney 
of  what  he  had  done ;  because  the  attorney  was  not  the  proper 
person  to  give  such  notice  to.  That  brings  it  to  the  question 
whether  sending  the  bill  by  a  clerk  after  ten  o*clock,  and  knock- 
ing and  waiting  at  the  counting-house  door  was  sufficient  notice 
in  point  of  law ;  and  we  think  that  it  was.  The  period  from  10 
to  11  was  a  time  during  which  a  merchant's  counting-house 
ought  to  be  open,  and  some  person  expected  to  be  met  with 
there.  The  counting-house  is  a  place  where  all  appointments 
respecting  the  joint  business,  and  all  notices  should  be  addressed, 
and  it  is  the  duty  of  the  merchant  to  take  care  that  a  proper 
person  be  in  attendance.  It  has,  however,  been  argued  that 
notice  in  writing  left  at  the  counting-house,  or  put  into  the  post, 
was  necessary  ;  but  the  law  does  not  require  it,  and  with  whom 
was  it  to  be  left  ?  Putting  a  letter  in  the  post  is  only  one  mode 
of  giving  notice,  but  where  both  parties  are  residing  in  the  same 
post  town,  sending  a  clerk  is  a  more  regular  and  less  exception- 
able mode.  The  case  of  Goldsmith  v.  Bland  t  before  Lord  Eldon, 
[  *55B  ]  supports  this  doctrine.  The  only  notice  of  the  dishonour  *of  the 
bill  was  by  a  clerk  of  the  indorsee,  who  went  to  the  counting- 
house  of  the  indorser,  found  the  counting-house  shut  up  and  no 
person  there ;  saw  a  servant  girl,  who  said  nobody  was  in  the 
way,  and  he  then  returned  without  leaving  any  message.  Lord 
Eldon  told  the  jury  that  if  they  thought  the  indorser  was  bound 
to  have  somebody  there,  the  notice  was  regular.  The  jury  were 
satisfied  that  the  hour  was  a  proper  hour,  and  that  the  defen- 
dant ought  to  have  had  a  clerk  there.  So  by  a  recent  decision 
in  this  Court,  in  Howe  v.  BoweSyl  we  have  held  that  if  the 
makers  of  notes  shut  up  and  abandon  their  shop,  it  is  sub- 
stantially a  refusal  by  them  to  pay.    *    *    * 

Judgment  of  nonsuit. 
t  Bayl.  Bills  [6tli  ed.  by  G.  M.  Dowdeswell,  1849].  X  16  East,  112. 
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MORRIS    AND    Othbes,    Assignees    of    SMITH    and       /^i^. 

'  June  19. 

Others,   Bankeupts,   v.   CLEASBY.  — 

(1  M.  &  S.  676—583.)  [  ^^G  ] 

The  first  trial  of  this  case,  which  is  reported  in  1  M.  &  S^, 
resulted  in  a  rule  being  made  absolute  for  a  new  trial,  the 
evidence  not  being  sufficient  to  meet  the  real  point  of  the  case. 
The  opinion  expressed  in  the  judgment  of  Baylby,  J.  that  the 
effect  of  a  Ad  credere  commission  was  to  authorize  payment  to 
the  broker  notwithstanding  disclosure  of  the  name  of  the  prin- 
dpaly  must,  after  the  judgment  of  the  Court  on  the  second  trial, 
be  regarded  as  abandoned.  The  report  of  the  case  on  the 
second  trial  is  in  4  M.  &  S.  566 ;  and  will  be  reported  in  the 
Bevised  Eeports  in  its  place  there. — E.  C. 


LANGTON  AND  Othees  v.  HUGHES  and  ANOTHER.t       I813. 

(1  M.  ft  8.  693—599.)  Juns2l. 

The  Court  will  not  enforce  a  contract  entered  into  with  a  view  of        [  593  j 
canying  into  effect  that  which  is  prohibited  by  law. 

Action  for  goods  sold  and  delivered.  At  the  trial  before  Lord 
Ellenborough,  Gh.  J.  at  the  London  sittings  after  last  Hilary 
Term,  it  appeared  that  the  plaintiffs  were  druggists  in  London, 
and  the  defendants  brewers  at  Chester,  that  in  the  months  of 
June,  1804  and  1805,  the  traveller  of  the  plaintiffs  took  orders 
from  ^  the  defendants  for  a  qufmtity  of  drugs,  consisting  of 
Spanish  juice,  isinglass,  ginger,  and  other  articles,  which  he 
knew  were  for  the  purpose  of  being  used  in  the  brewery.  The 
goods  were  accordingly  supplied.  Upon  this  evidence  it  was 
objected  for  the  defendant  that  as  by  the  42  Geo.  III.  c.  88,  s. 

t    The  principle  of  this  case   is  L.  B.  1  Ex.  212,  3d  L.  J.  Ex.  134, 

followed  and    applied  in  the   later  14  L.  T.   288;     Taylw  y.    Cheater 

cades  of  Cannan  y.  Bryct  (1819)  3  B.  (1869)  L.  B.  4  a  B.  309,  38  L.  J.  Q. 

&  Aid.  159;  Pearce  y.  Brooke  (1866)  B.  225,  21  L.  T.  359— B.  C. 
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Lamotok  20,  t  the  brewer  is  prohibited  from  using  any  thing  but  malt  and 
HU0HE3.  hops  in  the  brewing  of  beer,  it  was  illegal  in  the  plaintifiis  to 
furnish  the  defendants  with  these  articles,  knowing  the  use  to 
which  they  were  to  be  applied ;  and  that  the  51  G«o.  III.  c.  87,  t 
s.  17,  which  was  passed  since  the  sale,  and  which  expressly  pro- 
hibits druggists  from  selling  to  brewers  articles  of  this  descrip- 
tion, did  not  import  that,  before  that  Act,  they  might  sell  them 
to  brewers  with  a  knowledge  that  they  were  to  be  used  contrary 
to  the  former  Act. 

Lord  Ellbnbobouoh,  Gh.  J.  was  of  opinion  that  the  plaintifib 
in  selling  drugs  to  the  defendants,  knowing  they  were  to  be  used 
contrary  to  the  42  Geo.  III.  c.  88,  were  aiding  them  in  the  breach 
of  that  Act,  and  therefore  not  entitled  to  recover;  and  he 
directed  the  jury  to  find  for  the  defendants,  but  reserved  the 
[  ^594  ]  point.  Whereupon  *a  rule  nisi  was  obtained  in  the  last  Term 
for  setting  aside  the  verdict,  and  entering  a  verdict  for  the 
plaintiffs  or  for  a  new  trial. 

[The  rule  having  been  argued :  ] 

[  595  ]       Lord  Ellenbobough,  Gh.  J. : 

The  object  of  the  Legislature,  in  passing  the  42nd  of  George 

the  Third,  was  to  protect  the  public  health,  and  the  public 

revenue ;  the  health,  which  might  be  impaired  by  mixing  with 

[  *596  ]      beer  ^ingredients  of  a  noxious  and  unwholesome  nature,  and  by 

trying  experiments  with  the  liquors,  and  a  large  and  important 

branch  of  the  revenue,  by  providing  that  beer  should  be  a  liquor 

compounded  of  malt  and  hops  only,  and  not  of  adulterated 

materials.    There  is  a  distinct  prohibition  in  the  Act  against 

causing  or  procuring  to  be  mixed  any  ingredient  except  malt  and 

hops ;  and  a  person  who  sells  drugs  with  a  knowledge  that  they 

are  meant  to  be  mixed,  may  be  said  to  cause  or  procure,  quantum 

in  iUoy  the  drugs  to  be  mixed.     So  if  a  person  sell  goods  with  a 

knowledge  and  in  furtherance  of  the  buyer's  intention  to  convey 

them  upon  a  smuggling  adventure,  he  is  not  permitted  by  the 

policy  of  the  law  to  recover  upon  such  a  sale ;  §  and  in  the  same 

t  Eep.  Stat.  Law  Rev.  Act,  1861.       (3  T.  R.  454) ;  Cluga^  v,  PgmIuwi, 
X  Hep.  66  Geo.  III.  c.  58,  s.  1.  2  R  R.  442  (4  T.  R.  466) ;    Wayindl 

S  Biggs  y.  Lawrence,  1  R.  R.  740      v.  Reed,  2  R.  R.  675  (5  T.  B.  599). 
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maimer  in  the  case  of  bricks  sold  imder  the  statutable  size,  Langton 
which  the  statute  requires  to  be  of  certain  dimensions,  for  the  hughes. 
convenience  of  building,  and  perhaps  for  the  benefit  of  the 
revenue,  the  like  doctrine  has  been  held.t  Without  multiplying 
instances  of  this  sort  it  may  be  taken  as  a  received  rule  of  law, 
that  what  is  done  in  contravention  of  the  provisions  of  an  Act  of 
Parliament,  cannot  be  made  the  subject-matter  of  an  action. 
This  is  the  rule  which  governs  the  decisions  upon  insurances  on 
contraband  trade,  and  all  that  class  of  cases  where  the  party  is 
connected  with  a  previous  knowledge  of  the  illegality  of  the 
transaction.  I  do  not  say  whether  the  51  Geo.  III.  may  not  have 
introduced  some  provisions  contrary  to  the  42  Geo.  III. ;  but 
certainly  as  to  others  they  are  cumulative  provisions ;  and  the 
17th  section  may  well  stand  with  the  provisions  in  the  former  Act. 
Wherever  they  interfere  *the  rule  is  leges  posteriores  priores  [*597] 
contrarias  abroganU  By  the  42  Geo.  III.  the  prohibition  is 
express ;  and  this  agreement  being  in  contravention  of  it,  cannot 
be  enforced.  It  has  been  very  truly  said,  that  the  case  does  net 
state  that  the  drugs  were  in  fact  mixed,  but  they  were  sold  with 
a  view  to  be  mixed ;  and  the  Court  will  not  give  sanction  to  a 
contract  entered  into  against  the  policy  of  the  law. 

Lb  Blakc,  J. : 

It  is  an  established  principle,  that  the  Court  will  not  lend  its 
aid  in  order  to  enforce  a  contract  entered  into  with  a  view  of 
carrying  into  effect  any  thing  which  is  prohibited  by  law.  The 
question  here  is  whether  these  parties  who  seek  to  enforce  a 
contract  for  the  sale  of  articles,  which  in  themselves  are  perfectly 
innocent,  but  which  were  sold  with  a  knowledge  that  they  were 
to  be  used  for  a  purpose  which  is  prohibited  by  law,  are  entitled 
ta  recover.  That  depends  upon  the  provisions  of  42  Geo.  III. 
coupling  them  in  their  construction  with  those  of  51  Geo.  III. 
The  42  Geo.  ni.  does  not  prohibit  any  druggist  from  selling 
these  articles,  but  only  any  person  from  preparing  or  mixing, 
or  procuring  to  be  prepared  or  mixed  from  any  other  material 
or  ingredient  whatever,  except  malt  and  hops,  any  liquor  to 

t  Law  V.  Hod$im,  10  B.  B.  513  (11  Eaat,  300,  2  Camp.  147). 
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lakgton    resemble  or  be  mixed  with  beer,  and  selling  the  same  to  any 
HuoHEi*.     brewer  or  other  person.    That  is  the  prohibition :   but  neverthe- 
less if   any  person  enter  into  a  contract  which  is  to  aid  the 
brewer  in  the  breach  of  this  law,  sach  person  shall  not  be  per- 
mitted to  recover  upon  it :    that  is  the  ground  upon  which  the 
plaintiffs'  right  is  here  affected.     The  statute  imposes  penalties 
on  the  person  mixing  those  ingredients,  and  selling  them  when 
[  ♦593  ]      80  mixed.     Now  if  *that  be  so,  the  party  who  sells  the  ingre- 
dients with  a  knowledge  that  they  are  intended  to  be  so  mixed, 
is  as  much  disabled  from  recovering,  as  a  person  in  Guernsey 
who  sells  prohibited  goods  there,  with  a  knowledge  that  they 
are  intended  to  be  smuggled  into  England ;  and  yet  there  is  no 
prohibition  against  his  selling  them  in  Guernsey.    Upon  the 
same  ground  a  person  selling  goods  in  order  that  they  may  be 
exported  to  a  place  where  by  law  they  cannot  be  exported,  is  not 
permitted  to  recover  the  price  upon  such  a  contract.!     So  much 
for  the  question  as  it  stands  on  42  G^o.  III.    It  has  been 
argued,  however,  that  the  51  Geo.  III.  is  an  exposition  of  the 
42  Geo.  III.,  and  that  inasmuch  as  the  sale  of  isinglass,  ginger, 
&c.  are  not  amongst  the  articles,  the  sale  of  which  is  prohibited 
by  the  51  Geo.  III.,  therefore  the  42  Geo.  III.  did  not  mean  to 
include  them  under  the  words  other  materials  or  ingredients 
whatever.     It  is  true  indeed  that  the  51  Greo.  III.  does  not 
prohibit  the  sale  of  isinglass  and  ginger ;   but  imposes  a  higher 
penalty  on  any  druggist  or  other  person  who  shall  sell  certain 
articles  to  any  brewer,  without  making  it  necessary  that  the 
druggist  should  know  in  what  way  they  were  intended  to  be 
used  ;   the  druggist  must  thenceforth  not  deal  with  the  brewer 
at  all.     The  51  G^o.  III.  therefore  seems  to  have  been  passed 
diverso  intuitu  for  the  purpose  of  putting  a  stop  to  all  dealings 
whatever  in  those  articles  with  the  brewer.    In  this  case  if  the 
plaintiffs  had  not  been  cognizant  of  the  use  for  which  the  drugs 
were  intended,  they  might  have  been  entitled  to  recover,  but 
inasmuch  as  they  were,  the  rule  of  law  attaches  on  them,  which 
[  *599  ]      prohibits  a  party  from  recovering  "^the  price  of  goods  sold,  where 
he  knows  at  the  time  of  sale  that  they  are  to  be  used  in  contra- 
vention of  an  Act  of  Parliament. 

t  Light/oci  y.  Tenant,  4  R.  £.  735  (1  Bos.  ft  P.  551). 
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Bavlbt,  J. :  Lanotow 

V, 

I  am  of  the  same  opinion.  If  a  principal  sell  articles  in  order  Hughes 
to  enable  the  vendee  to  use  them  for  illegal  purposes,  he  cannot 
recover  the  price.  The  smuggling  cases  which  were  decided  on 
that  ground  are  very  familiar.  The  case  of  lAghtfoot  v.  Tenant 
answers  almost  all  the  arguments  urged  for  the  plaintiffs.  That 
was  a  case  of  goods  sold  to  be  shipped  against  the  provisions  of 
the  East  India  Company's  Act,  and  the  Court  held  that  the 
vendors  were  not  entitled  to  recover,  because  they  were  aiding 
the  vendee  to  violate  the  provisions  of  an  Act  of  Parliament ; 
here  the  plaintiffs  were  also  aiding  in  a  similar  breach ;  there- 
fore I  think  the  direction  of  my  Lord  was  right. 

Rvle  discharged. 


PITT  V.  DONOVAN.t  isis. 

(1  M.  &  S.  639—651.)  June  29. 

In  an  action  for  slander  of  title  conveyed  in  a  letter,  to  a  person  about 
to  purcliase  the  estate  of  plaintiff,  imputing  insanity  to  Y.,  from  whom  C  ^'^  J 
the  plaintiff  purchased  it,  and  that  the  title  would  therefore  be  disputed, 
per  quod  the  person  refused  to  complete  the  purchase :  Held,  that  the 
defendant,  who  had  married  the  sister  of  Y.,  who  was  heir  at  law  to  her 
brother  in  the  event  of  his  dying  without  issue,  was  not  to  be  considered 
SB  a  mere  stranger ;  and  that  the  question  for  the  jury  was  not  whether 
they  were  satisfied  as  men  of  good  sense  and  good  understanding  that 
Y.  was  insane,  or  that  the  defendant  entertained  a  persuasion  that  he 
was  insane,  upon  such  grounds  as  would  have  persuaded  a  man  of  sound 
sense  and  knowledge  of  business ;  but  whether  he  acted  bond  fide  in  the 
communication  which  he  made,  believing  it  to  be  true,  as  he  judged 
according  to  his  own  understanding,  and  under  such  impressions  as  his 
situation  and  character  were  likely  to  beget. 

Action  for  slander  of  title.  The  plaintiff  declared  in  the  first 
coant  that  he  was  seised  of  and  interested  in  certain  lands,  &c. 
at  Bromesberrow,  in  the  county  of  Gloucester,  for  the  life  of 
W.  H.  Y.,  subject  to  certain  mortgages  and  terms  of  years,  and 
also  seised  of  and  entitled  to  the  reversion  in  fee  of  the  same 

t  Cited  and  followed  in  WreuY.  to  an  action  to  restrain  threats  of  legal 

Weild   (1869)   L.  B.   4  Q.  B.   730,  proceedings,    under    s.    35    of    the 

735,   38  L.  J.  Q.  B.  327;   and  in  Patents,  &c.  Act,  1883  (46  &  47  Vict. 

Steward  v.  Young  (1870)  L.  B.  6  C.  P.  c.  67),  Skinner  y.  Shew,  *93, 1  Oh.  413, 

122,  126,  39  L.  J.  C.  P.  86,  22  L.  T.  2  B.  179,  62  L.  J.  Ch.  196,  67  L.  T. 

168.      The  principle  does  not  apply  696,  C.  A.— B.  G. 
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Pitt  premises,  subject  to  an  annuity  of  500Z.  to  the  wife  of  W.  H.  T. 
DoxoVak.  ^or  life,  in  case  she  survived  her  husband,  and  to  a  term  of  years 
to  secure  the  same,  and  subject  also  to  certain  limitations  in 
trust  for  the  benefit  of  such  children  of  W.  H.  Y.  and  his  said 
wife  as  they  should  by  deed  appoint,  &c.,  and  that  W.  H.  Y.  and 
his  wife  had  no  children  living,  and  that  the  plaintiff  was  so 
interested  under  and  by  virtue  of  a  sale  made  to  him  of  such 
lands  by  the  said  W.  H.  Y. ;  that  the  plaintiff  had  contracted 
with  one  Barton  to  sell  and  convey  to  him  such  lands,  &c.  for 
30,0002.,  and  that  Barton  was  willing  to  accept  the  title  of  the 
plaintiff  and  to  complete  the  contract,  but  that  the  defendant 
knowing  the  premises,  but  unlawfully  and  maliciously  devising 
and  intending  to  scandalise  the  right  and  title  of  the  plaintiff  to 
such  lands,  &c.  and  to  hinder  and  prejudice'him  in  the  sale,  and 
to  deter  and  prevent  Barton  from  completing  the  contract,  un- 
lawfully and  maliciously  wrote  and  published  certain  false^ 
scandalous,  and  malicious  libels  of  and  concerning  the  right  and 
[  *640  J  title  of  the  plaintiff  to  the  lands,  (that  is  to  *say)  one  dated  the 
18th  of  December,  1812,  in  the  form  of  a  letter  to  Barton,  to  the 
tenor  following : 

"Sir, 

"  I  understand  you  have  become  the  purchaser  of  the  estates 
of  W.  H.  Y.  Esq.,  at  Bromesberrow,  in  the  county  of  Gloucester* 
I  cannot  but  presume  that  the  candour  as  well  as  justice  of 
Mr.  Pitt,  of  Cirencester,  of  whom  you  have  purchased  them,  has 
induced  him  to  inform  you  that  I  have  given  him  notice,  in 
writing,  that  his  title  to  those  estates  will  hereafter  sooner  or 
later  be  contested.  I  am  a  trustee  of  those  estates  for  certain 
purposes,  and  it  is  my  duty  to  inform  you  that  at  the  time  they 
were  sold  Mr.  Y.  was  not  in  a  state  of  soundness  and  com- 
petency to  enable  him  to  do  so;  and  that  the  sale  itself  was 
conducted  under  circumstances  so  mysterious  and  extraordinary 
as  to  require  an  explanation  in  a  court  of  justice. 

(Signed)        "R.Donovan." 

The  count  then  set  out  another  libel  written  and  published  bj 
the  defendant  on  the  80th  of  December  to  the  tenor  following  : 
"  Without  following  the  subject  more  minutely  I  will  venture  to 
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say  that  I  have  it  in  my  power  to  prove  a  thousand  acts  of        Pitt 
decided  insanity  in  his  (meaning  the  said  W.  H.  Y.'s)  case,  on    dokovak. 
which  neither  you  nor  Mr.  Barton  would  have  a  shade  of  doubt." 
There  were  other  counts  varying  these  charges,  and  the  declara- 
tion concluded  ''  by  reason  of  which  said  several  premises  the 
plaintiff  hath  been  and  is  delayed,  injured,  and  prejudiced  in  the 
sale  of  the  said  lands,  &c.  to  Barton,  and  hath  been  delayed  and 
hindered  in  and  from  receiving  divers  large  sums  of  money  from 
Barton  for  the  same,  and  Barton  hath  been  and  is  deterred  and 
prevented  from  carrying  into  effect  and  completing  the  treaty  of 
sale  between  himself  and  the  plaintiff,  which  he  "^intended  to  do      [  *^^^  1 
and  otherwise  would  have  done."    Plea  general  issue. 

At  the  trial  before  Graham,  B.  at  the  last  Lent  assizes  for  the 
county  of  Gloucester,  the  material  allegations  in  the  declaration 
were  proved,  as  to  the  plaintiff's  title,  the  contract  entered  into 
with  Barton  for  the  sale  of  this  estate,  and  the  publication  of  the 
two  writings  charged  to  be  libels,  the  latter  of  which  was  an  ex- 
tract of  a  letter  written  to  Barton's  solicitor ;  and  it  was  proved 
that  in  consequence  of  the  receipt  of  these  letters  Barton 
declined  the  purchase.  It  further  appeared  that  the  plaintiff 
and  the  defendant  were  both  gentlemen  residing  in  the  county ; 
that  the  defendant,  who  was  a  barrister,  but  had  retired  from 
the  profession,  was  a  trustee  under  the  marriage  settlement  of 
Mr.  W.  H.  T.,  and  had  married  his  sister;  that  under  the 
marriage  settlement  a  term  of  years  in  this  estate  was  vested  in 
the  defendant  as  trustee  for  securing  to  Mrs.  Y.  her  jointure, 
and  that  the  defendant's  wife  was  heir  at  law  to  her  brother  Y. 
in  the  event  of  his  dying  without  issue. 

The  rest  of  the  evidence  was  addressed  to  an  inquiry  into  the 
sanity  of  Mr.  W.  H.  Y. ;  the  evidence  on  the  part  of  the  plaintiff, 
consisting  of  a  detail  of  family  and  other  transactions,  in  which 
that  gentleman  had  been  engaged  since  the  period  of  his  coming 
of  age,  about  the  year  1799,  all  tending  to  shew  him  competent 
to  the  management  of  his  affairs;  and  general  evidence  was 
given  of  his  sanity,  by  the  examination  of  persons  who  were 
acquainted  with  him,  as  to  their  judgment  upon  that  subject ; 
who  proved,  however,  at  the  same  time,  that  he  was  a  man  of 
a   disposition  and  habits  of  life  most  eccentric.    It  was  also 
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Pitt  proved  that  the  defendant  himself  had,  on  a  variety  of  occasions 
DokoVah.  commencing  ^about  1808,  and  continuing  down  to  1807,  been 
[  *642  ]  engaged  for  Mr.  Y.  in  drawing,  settling,  and  ingrossing  his  leases 
to  the  tenants,  and  attesting  their  execution.  This  was  met,  on 
the  part  of  the  defendant,  by  proof  of  a  multitude  of  extrava- 
gances and  eccentricities  committed  by  Mr.  Y.  from  his  youth 
up,  both  in  the  common  and  the  more  serious  concerns  of  life, 
tending  to  shew  that  there  was  enough  to  justify  a  suspicion  at 
least  of  his  want  of  sound  intellect,  and  there  was  evidence  that 
some  members  of  Mr.  Y.'s  family  had  been  affected  with  in- 
sanity, and  had  died  under  that  disorder,  and  witnesses  also 
spoke  to  their  judgment  of  his  incompetency.  After  an  investi- 
gation of  many  hours  the  learned  Judge  left  the  question  to  the 
jury  upon  the  evidence,  stating  to  them,  in  the  course  of  his 
summing  up,  that  in  order  to  maintain  the  action  some  malice 
must  be  fixed  on  the  defendant,  that  is,  the  act  must  be  injurious 
and  proceeding  from  an  improper  motive ;  that  if  the  evidence 
satisfied  them,  as  men  of  good  sense  and  good  understanding, 
that  Mr.  Y.  was  insane,  or  if  the  defendant  entertained  a 
persuasion  that  he  was  insane  upon  such  grounds  as  would  have 
persuaded  a  man  of  sound  sense  and  knowledge  of  business,  then 
the  defendant  would  be  entitled  to  a  verdict. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  40s. ; 
whereupon  a  rule  nisi  was  obtained  in  the  last  Term  for  a  new 
trial,  on  the  ground  of  a  misdirection. 

Dauncey,  Abbott,  and  PuUer  now  shewed  cause,  and  con- 
tended, upon  the  report,  that  the  facts  and  circumstances 
disclosed  in  it  warranted  the  verdict,  and  therefore  there  could 
not  be  any  reason,  in  justice,  for  disturbing  it;  that  the 
[  •eis  ]  defendant  was  not  within  the  rule  *laid  down  in  Sir  G.  Gerard 
V.  Dickenson  f  that  a  party  shall  be  protected  in  what  he  says 
of  the  title  of  another,  provided  he  himself  lays  claim  to  the 
same ;  because  here  the  defendant,  though  a  trustee  for  some 
purposes  to  this  estate,  was  in  the  legal  sense  a  mere  stranger 
to  it,  and  therefore  shall  have  no  more  protection  than  a  mere 
stranger.  And  according  to  Hargrave  v.  Le  Breton,l  and 
t  4  Oo.  Bep.  18.  t  <  Burr.  2422. 
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Smith  V.  Spomer,^  it  seems  that  the  plaintiff  must  prove  malice ;  Pitt 
bat  that  such  maUce  may  be  imphed,  where  the  words  spoken  dokovak. 
or  written  are  untrue,  and  where  the  speaker  or  writer  claims 
no  title.  As  to  the  misdirection,  the  substance  of  the  issue  was 
correctly  stated  to  the  jury,  though  perhaps  every  observation 
may  not  have  been  critically  correct ;  what  was  stated  as  to  the 
malice,  was  correct ;  and  as  to  the  rest,  it  cannot  be  contended 
that  the  law  will  allow  the  defendant  to  make  a  communica- 
tion that  is  injurious  to  another,  unless  he  shall  at  least  satisfy 
the  jury  that  he  beUeved  the  communication  to  be  true ;  and 
the  substance  of  the  direction  upon  this  point  was,  whether  a 
man  of  sense  and  discretion,  such  as  the  defendant  must  be 
taken  to  be,  could  really  be  supposed  to  beUeve  it. 

The  Attorney-General,  Jervis,  and  W.  E.  Taunton,  contra, 
were  stopped  by  the  Court. 

Lord  Ellenbobough,  Gh.  J. : 

I  think  there  is  no  necessity  for  troubling  the  other  side  on 
this  occasion,  for  in  this  matter  I  cannot  help  thinking  that  the 
point  which  was  peculiarly  for  the  consideration  of  the  jury,  and 
on  the  event  of  which  this  case  ought  to  depend,  *was  not  left  [  *sii  ] 
to  them  correctly,  and  that  it  ought,  therefore,  to  be  presented 
to  the  consideration  of  another  jury ;  and  that  point  is,  whether 
the  defendant  made  the  statement  bond  fide,  and  under  an  honest 
impression  of  its  being  the  truth,  or  whether  he  made  it 
maliciously,  and  for  the  purpose  of  slandering  the  title  of  the 
person  that  was  about  to  convey  his  estate.  Now  that  has  not 
been  precisely  and  simply  stated  to  the  jury;  and  really  under 
such  a  mass  of  evidence,  and  after  a  contention  between  the 
parties  of  so  many  hours,  on  the  one  side,  that  the  sanity  of  the 
person  was  complete,  as  if  the  issue  had  been  on  a  devisavit  vel 
nan,  and  on  the  other,  that  the  defendant  had  probable  cause 
for  behoving  what  he  stated,  which  was  not  strictly  the  issue,  I 
am  not  surprised  that  the  learned  Judge's  attention,  distracted 
between  the  two,  was  less  correct  than  it  otherwise  would  have 
been ;  and  particularly  under  such  fatigue  of  body,  which  some- 
t  12  R.  B.  G45  (3  Taunt.  246). 
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Pitt  times  impairs  the  mind,  and  prevents  it  from  fully  discharging 
DonoVan.  its  daty  and  exerting  its  energy;  so  that  the  very  point  on 
which  alone  this  question  turned,  was  not  presented  to  the  jury 
by  the  learned  Judge  as  it  ought  to  have  been.  He  has  given 
us  the  terms  on  which  he  left  it  to  them,  *'  that  they  were  to 
consider  the  question  and  to  judge  on  the  whole  of  the  evidence." 
— No  doubt  of  that. — "  That  the  gist  of  the  action  was  malice." 
—Undoubtedly  it  was  so. — "  Not  malice  in  the  worst  sense,  but 
it  was  enough  that  the  act  done  was  wrongful,  and  done  under 
circumstances  that  marked  an  intention  to  do  an  injury ;  and 
that  would  depend,  not  on  the  circumstance,  whether  he  believed 
it  to  be  true,  but  whether  his  belief  was  such  as  a  man  of  sound 
mind,  or  a  man  of  sense  and  knowledge  of  business  would  have 
[  *ei5  ]  *formed."  Now  that  is  what  he  was  not  justified  in  saying, 
for  with  reference  to  the  competency  or  incompetency  of  Mr.  Y., 
certainly  the  question  in  this  cause  does  not  depend  on  that ;  for 
if  what  the  defendant  has  written  be  most  untrue,  but  neverthe- 
less he  believed  it,  if  he  was  acting  under  the  most  vicious  of 
judgments,  yet  if  he  exercised  that  judgment  bond  fide,  it  will 
be  a  justification  to  him  in  this  case.  Whether  his  belief  be 
such  as  a  man  of  sound  sense  and  knowledge  of  business  would 
have  formed  is  not  the  question ;  the  opinion  which  a  rational 
man  would  have  formed  on  such  a  subject  might  be  that  Mr.  T. 
was  competent ;  but  the  jury  must  arrive  at  their  conclusion  in 
this  case,  through  the  medium  of  malice  or  no  malice  in  the 
defendant.  In  that  way  it  might  have  been  left  to  them,  not  if 
you  think  that  no  man  of  a  rational  understanding  would  come 
to  such  a  conclusion,  but  you  will  say  whether  you  think  this 
defendant,  with  such  an  understanding  as  he  possesses,  did 
bond  fide  arrive  at  the  conclusion  which  he  has  stated,  or 
whether  he  did  not  use  it  as  a  mere  pretence,  colour,  and  cloak 
for  his  malice.  That  would  have  been  the  way,  without  putting 
it  on  the  rationality  of  the  defendant's  conclusion ;  because, 
from  the  latter  mode  of  considering  it,  the  jury  might  have 
been  led  to  say  to  themselves,  we  do  not  believe,  as  men  of 
rationality  and  ordinary  understanding,  that  this  person  was 
insane ;  and  taking  the  defendant  to  be  a  man  of  rationality  also, 
we  therefore  think  he  must  have  been  actuated  by  malice.    This 
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might  have  prevented  them  from  drawing  any  other  conclasion ;  Pitt 
whereas  the  learned  Judge  ought  to  have  embodied  in  his  pro-  dohoVak. 
position  to  the  jury,  whether  under  all  the  circumstances  the 
defendant  acted  hondfide^  ^considering  the  prejudice,  the  passion,  [  *646  ] 
the  eagerness  to  complain,  and  the  character  and  situation  of 
this  defendant.  I  am  aware  there  were  circumstances  in  the 
antecedent  conduct  of  the  defendant  fit  to  be  left  to  the  jury, 
from  which  they  might  have  inferred  malice ;  his  acting  in  the 
execution  of  deeds  and  the  like,  at  a  former  period  of  his  life, 
with  this  gentleman,  might  have  been  strong  evidence  as  to 
whether  the  defendant  believed  him  to  be  insane ;  but  that  was 
not  the  question  left  to  the  jury  specifically,  but  whether  a  man 
of  sound  mind  and  knowledge  of  business  would  have  formed 
the  conclusion  which  the  defendant  formed.  And  this  was  not 
the  accidental  expression  of  the  learned  Judge,  but  he  repeats  in 
the  very  last  sentence  to  the  jury,  that  they  were  to  say  from 
the  whole  evidence  if  they  thought  a  man  of  sense  could  seriously 
believe  Mr.  T.  to  be  insane,  or  incapable  of  transacting  business. 
Now  that  is  not  the  way  to  put  the  question ;  for  it  is  most 
important  that  it  should  be  understood  that  this  defendant,  who 
was  connected  with  the  property  of  this  gentleman,  and  was  in 
the  expectation,  and  probably  entertained  some  hopes  of  seeing 
it  realized,  that  his  family  would  succeed  to  the  estate,  for  if 
Mr.  T.  died  without  children  the  estate  would  come  to  the 
defendant's  wife,  and  therefore  he  was  interested  in  seeing  that 
his  &mily  was  not  cut  off  by  any  improper  act  or  contract  of 
this  person ;  it  is  most  important,  I  say,  under  these  circum- 
stances, that  the  defendant  should  have  a  right  to  correspond 
with  the  party  who  was  about  to  become  a  purchaser,  and  have 
free  liberty  of  stating  difficulties  and  propounding  his  objections 
to  the  title,  as  in  the  case  of  Oerard  v.  Dickenson  and  other 
cases  not  stronger  than  the  present;  a  liberty  which  is  not 
allowed  to  a  *mere  stranger,  according  to  the  rule  in  Jenk.  [  *647  ] 
Cent,  m  immiscet  se  olienaA  But  it  is  impossible  to  treat  this 
defendant  as  a  stranger :  he  was  indeed  a  stranger  as  to  any 
vested  interest,  but  he  had  an  interest  in  probable  expectation 
so  as  to  induce  him  to  bestir  himself  and  look  about  lest  an 

t  247,  pi.  36. 


542  1818.    K.  B.    1  M.  &  S.  647—648.  [b.b. 

Pitt       improper  conveyance  should  be  made  injnrions  to  his  right ;  and 
DoNOTAK     whether  he  thought  that  such  conveyances  would  or  would  not 
be  valid  when  made,  he  had  a  right  to  see  that  they  should  not 
stand  in  his  way ;   for  even  if  they  were  invalid,  they  might  yet 
be  an  impediment  to  him.    The  question  then  distinctly  and 
substantively  is,  whether  in  the  communication  which  he  made 
he  acted  bond  fide.     I  am  aware  that  there  are  many  things 
reprehensible  in  the  letters,  but  they  are  no  slander  of  the  title, 
if  he  believed  them.     They  contain  disrespectful  and  improper 
passages,  such  as  may  perhaps  be  libellous  on  the  person  of  the 
party  whom  they  concern,  but  they  are  rather  a  confirmation  of 
his  belief  that  there  was  an  objection  existing  against  the  man 
on  the  ground  of  his  incompetency  to  do  the  act,  and  that  it  was 
proper  to  make  it  to  the  person  with  whom  he  was  correspond- 
ing.   I  should  be  very  sorry  if  it  were  supposed  from  the  result 
of  this  motion,  that  there  is  the  least  imputation  on  the  gentle- 
man who  is  the  plaintiff  in  this  cause.    There  is  not  any  ground 
for  saying  that  he  has  conducted  himself  with  any  view  to  bis 
own  interest  in  this  transaction ;    on  the  contrary,  he  has  con- 
ducted himself  rather  delicately  and  nicely.    But  the  question 
does  not  turn  upon  his  conduct ;  and  this  is  a  case,  the  decision 
of  which  is  to  govern  other  cases  where  the  question  of  slander 
[  •648  ]      *of  title  may  occur ;   in  which  case  the  hcna  fides  of  the  com- 
munication, and  not  whether  a  man  of  rational  understanding 
would  have  done  so  and  so,  is  the  question  to  be  canvassed.    A 
man  of  intemperate  passions,  or  of  weak  understanding,  or  a 
man  acting  under  an  erroneous  impression,  may  be  carried 
further  than  a  man  of   more  mature  judgment;  but  still  he 
would  not  be  liable  to  an  action  of  slander  of  this  sort.     I  am 
sure  that  the  vast  length  of  time  which  this  cause  occupied  at 
the  trial  must  have  produced  a  fatigue  of  body  and  mind  which 
overshadowed  the  direction.     I  have  no  doubt  that  if  it  had 
been  tried  in  two  instead  of  twenty-four  hours,  the  result  would 
have  been  different  as  to  the  direction.     As  it  now  stands,  it 
appears  to  me,  with  the  highest  respect  for  the  learned  Judge, 
that  the  case  was  not  left  correctly  to  the  jury,  and  that  their 
verdict  may  have  been  founded  on  an  improper  impression  of 
what  was  the  question  for  their  consideration. 
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Batlet,  J. :  +  PixT 

I  am  of  the  same  opinion.  It  seems  to  me,  that  the  question  dohoVajt. 
for  the  consideration  of  the  jary  was,  whether  the  defendant 
really  believed  that  which  he  made  the  subject  of  his  com- 
munication. I  have  no  difficulty  in  saying,  that  the  defendant 
is  not  to  be  regarded  as  a  mere  stranger  in  this  case.  I 
think  that  he  had  not  only  a  right,  but,  if  he  believed  it  to 
be  true,  that  he  was  called  upon  to  make  the  communica- 
tion ;  for  if  at  any  subsequent  time  Mr.  T.  should  die  without 
issue,  and  afterwards  the  defendant  should  bring  an  ejectment 
to  try  *the  sanity  of  this  gentleman,  it  would  afiFord  matter  for  [  •649  ] 
strong  observation  against  him,  that  he  had  suffered  Burton  to 
complete  the  purchase  of  this  estate  and  to  pay  his  money  for  it, 
without  communicating  to  him  that  his  title  would  be  disputed. 
I  think,  therefore,  that  if  the  defendant  really  believed  this 
contract  to  be  void  for  the  want  of  sanity  in  Y.,  it  was  not  only 
his  right  but  his  duty  to  make  the  communication.  Then 
where  a  person  who  is  not  to  be  treated  as  a  mere  stranger  is 
sued  in  an  action  of  this  kind,  two  things  are  to  be  made  out ; 
first,  that  there  is  a  want  of  probable  cause;  and  secondly, 
that  the  party  who  made  the  communication  acted  maliciously. 
Now  whether  a  party  acted  maliciously  depends  upon  his  own 
motives  and  on  the  view  which  the  jury  entertained  of  the  mind 
of  the  party  himself ;  and  we  cannot  try  what  are  the  motives 
and  feelings  of  particular  men's  minds  by  referring  to  the  mind 
of  some  one  other  person ;  therefore  if  we  refer  to  a  mind  that  is 
sensible  and  reasonable,  and  which  does  not  judge  under  the 
same  pressure,  as  the  mind  of  the  person  in  question  might  do, 
and  make  that  sensible  and  reasonable  mind  the  standard  by 
which  to  judge  of  the  state  of  mind  of  the  person  who  is  under 
that  pressure,  we  shall  be  referring  to  an  improper  rule  to 
judge  by.  The  question  here  is  not  what  judgment  a  sensible 
and  reasonable  man  would  have  formed  in  this  case,  but  whether 
the  defendant  did  or  did  not  entertain  the  opinion  he  communi- 
cated. I  forbear  to  give  any  opinion  on  the  weight  of  evidence, 
bat  the  short  question  is,  whether  the  defendant  acted  band  fide. 
That  was  the  question  for  the  jury  to  decide,  but  was  notjeft  to 
t  Lb  Blanc,  J.  had  left  the  Court. 
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Pitt        them  in  that  form ;   that  is,  whether  he  acted  maliciously  or 
DoNovAir.    not.    I  therefore  feel  myself  bound  to  say  that  there  ought  to  be 
a  new  trial. 

[650         Dampibb,  J.: 

I  am  of  the  same  opinion.  The  point  on  which  the  question 
turns  has  not  been  precisely  and  correctly  presented  to  the  jury. 
I  cannot  bring  myself  to  view  the  defendant,  when  he  entered 
upon  this  subject,  in  the  light  of  a  stranger.  In  all  points  in 
which  he  appears,  whether  it  be  in  his  connection  with  the 
family,  in  his  profession,  or  in  his  connection  with  the  property, 
he  seems  to  me  to  be  very  far  from  being  a  stranger  to  Mr.  Y. 
or  to  his  estate ;  and  therefore  he  is  entitled  to  that  favourable 
construction  of  his  conduct  which  a  person  is  entitled  to  by  the 
law  of  this  land,  who  mixes  himself  in  matters  in  which  he  has 
an  interest.  As  to  the  want  of  probable  cause,  in  order  to  fix 
the  defendant  in  this  action,  it  must  be  made  out  not  merely  by 
the  fact  itself,  but  by  all  the  circumstances  of  the  case,  that 
there  was  such  a  want  of  probable  cause,  as  would  induce  a  jury 
to  infer  that  his  conduct  was  founded  in  malice ;  that  is,  such  a 
want  of  probable  cause,  as  that  a  party  in  the  situation  of  the 
defendant,  must  be  taken  to  have  acted  maliciously,  not  merely 
with  a  view  to  his  own  benefit,  but  with  a  view  to  the  detriment 
of  the  party  who  purchased  this  estate  from  Mr.  Y.  Now  if  it 
has  been  left  to  the  jury  to  say  whether  a  person  of  a  sound 
mind  and  knowledge  of  business  would  have  formed  such  an 
opinion  as  that  which  the  defendant  has  expressed,  I  am  of 
opinion  it  has  been  incorrectly  left  to  them.  For  where  the 
party  complained  of  has  an  interest,  as  far  as  that  interest  goes, 
it  frequently  subtracts  from  the  judgment,  and  prevents  that 
cool  discussion  which  is  requisite  for  forming  a  correct  judgment^ 
and  clouds  it  with  the  prejudice  which  interest  brings  with  it. 
In  the  first  place  then,  the  habits  and  temper  of  the  party  are  to 
be  considered  in  formiug  an  estimate  of  his  judgment ;  then 
[  *65i  ]  *come,  the  concern  he  has  with  the  estate ;  the  desire  he  has  to 
look  to  the  interest  of  his  famUy ;  the  connection  he  has  had 
with  the  party  on  whose  state  of  mind  he  writes;  the  frequent 
opportunities  which  he  has  had  of  judging  on  that  subject,  and 
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which  he  may  think  have  given  him  better  means  of  forming        Pitt 

his  opinion  upon  the  state  of  that  person's  mind  from  the  con-     Donovan. 

<lact  of  it,  than  others  can  have :   these  are  all  qualifications  of 

the  general  proposition  to  which  this  question  has  been  referred, 

und  should  have  been  left  to  the  jury  as  points  for  them  to 

•consider ;  for  all  these,  or  some  of  these,  might  have  operated  in 

making  up  their  judgment  of  what  was  passing  in  the  mind  of 

the  defendant.    The  question  is  not  what  a  sensible  dispassionate 

man  would  believe  concerning  the  soundness  of  Mr.  Y.'s  intellect; 

bat  what  a  person  under  the  influence  of  those  motives  which 

might  have  governed  the  conduct  of  the  defendant  would  have 

believed  ;  what  was  the  motive  which  influenced  him ;  whether 

his  conduct  was  such  as  warranted  the  jury  in  inferring  malice. 

It  seems  to  me  that  the  question  has  not  been  so  left  to  the  jury, 

and  therefore  has  not  been  left  to  them  as  it  ought ;  consequently 

there  must  be  a  new  trial. 

Ride  absolute. 


PEARSE  V.   CAMERON.  1813. 

(1  M.  &  8.  675—676.)  July  1. 

Where  a  verdict  is  taken  for  the  damages  in  the  declaration,  subject        r  rs7<'  1 
to  a  reference  of  all  matters  in  difference,  the  Court  will  not  give  leave  "^ 

to  [increase  the  sum  in  the  declaration  and  rule  of  reference  on  an 
affidavit  that  a  larger  sum  will  probably  be  proved  before  the  arbitrator. 

It  seems  that  under  a  reference  of  all  matters  in  difference  the  arbi- 
trator will  not  of  necessity  be  confined  to  the  amount  of  the  damages 
for  which  the  verdict  is  taken. 

TiNDAL  moved  for  a  rule  nisi  for  leave  to  amend  the  original 
writ,  declaration,  Nisi  Prius  record,  and  rule  of  reference  in 
this  cause,  by  inserting  therein  the  sum  of  10,0002.  instead  of 
2,500Z.,  which  was  the  sum  laid  in  the  declaration.  The  action 
was  brought  on  a  balance  of  accounts,  and  at  the  trial  a  verdict 
was  taken  for  the  plaintiff  for  the  damages  in  the  declaration, 
subject  to  a  reference  of  all  matters  in  difference.  The  affidavit 
stated  that  a  much  larger  sum  than  that  for  ♦which  the  verdict  t  *676  ] 
was  taken,  would  probably  be  proved  before  the  arbitrator ;  and 
iissigned  as  a  reason  for  so  small  a  sum  being  originally 
inserted,  that  the  clerk  of  the  plaintiff,  who  made  the  affidavit 

B.B. — ^VOL.  XIV.  M  N 
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Pkabse      of  debt,  not  having  thQ  vonchers  before  him,  conld  only  swear 
Oambbon.     with  certainty  to  2,0001. 

Lord  Ellenbobouoh,  Ch.  J.  said  that  the  Court  could  not 
increase  the  sum  as  prayed ;  that  although  the  arbitrator  could 
not  go  beyond  the  sum  of  2,500Z.  in  his  award  in  this  action^ 
yet  as  all  matters  in  difference  were  referred  to  him,  he  might 
perhaps  make  his  award  for  a  larger  sum  as  to  those  additional 
matters  referred  to  him  ;  for  which,  though  the  party  would  not 
have  a  remedy  under  the  verdict,  he  might  have  a  remedy  under 
the  award.  As  far  as  respected  the  cause  the  smallness  of  the 
sum  might  have  been  an  inducement  to  the  other  party  to  submit 
to  the  reference. 

Per  Curiam  :  Rule  refused. 


"13.  WEEKS    V.    A.    SPAEKE,    W.    SPAEKE,    am) 

JiUw  1.  ' 

-^  .  W.   SPAEKE,   JuN. 

[  679  ]  (1  M.  &  S.  679—691.) 

Trespass  quare  damum  f regit.  Plea  of  pTescriptiye  right  of  oommon 
oyer  the  locus  in  quo  at  all  times  for  his  cattle,  levant  and  couchant; 
replication  prescribing  in  right  of  his  messuage  to  use  the  loeua  in  quo 
for  tillage  "with  com,  and  until  the  taking  in  of  the  com  to  hold  and 
enjoy  the  same  in  every  year,  and  traversed  the  defendant's  prescrip- 
tion, on  which  issue  joined :  Held,  that  many  persons  besides  defendant 
having  a  right  of  oommon  over  the  locus  in  quo,  evidence  of  reputation 
as  to  the  right  claimed  by  plaintiff  was  admissible,  a  foundation  being 
first  laid  by  evidence  of  the  enjoyment  of  such  right.! 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  parcel 
of  a  common  in  the  parish  of  Inward  Leigh,  in  the  county  of 
Devon.  Plea,  the  general  issue ;  and  the  defendants  also  justified 
in  right  of  A.  Sparke,  under  a  prescriptive  right  of  conmion 
throughout  the  locus  in  quo  at  all  times,  as  appurtenant  to  a 
[  *6S0  ]  messuage  *and  land  belonging  to  the  said  A.  Sparke,  for  his 
cattle,  levant  and  couchant;  and  that  the  locus  in  quo  was 
wrongfully  inclosed,  so  that  they  could  not  enjoy  the  said  right 

t  But  see  the  observations  upon  388,  which  seem  to  have  had  the 

the  grounds  of  the  judgments  in  this  approval  of   the   late    Mr.   Joehua 

case,  in  Lord  Dunraven  v.  LleweUyns  WiUiams  (Beal  Property,  Appendix 

(1849)  16  Q.B. 791,811. 19L.J.aB.  F,  ad;in).—E.  C. 
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of  common,  &c.  Beplication  that  the  plaintiff  was  seised  in  fee  Weeks 
of  a  messuage  called  Lower  Goshuish,  in  the  parish  of  North  spabkr. 
Lew,  and  that  there  was  and  immemorially  hath  been  another 
messuage  also  called  Lower  Goshuish,  and  prescribed  in  right 
of  his  messuage  to  use  the  locus  in  quo  for  tillage  with  corn,  and 
until  the  taking  in  of  the  com  thereby  produced,  to  hold  and 
enjoy  the  same  in  every  year  in  which  the  same  might  be  tilled 
according  to  the  rules  of  good  husbandry,  and  in  which  the 
same  was  not  so  tilled  by  the  occupier  of  the  other  messuage 
called  Lower  Goshuish,  and  traviBrsed  the  defendant's  prescrip- 
tion ;  upon  which  traverse  issue  was  joined.  At  the  trial  before 
Chambre,  J.,  at  the  last  assizes  for  the  county  of  Devon,  the 
plaintiff  proved  two  instances  of  the  exercise  of  the  right  of 
tillage  upon  the  common,  which  consisted  of  about  800  acres ; 
one  as  far  back  as  60  years  ago,  by  the  then  occupier  of  his 
messuage,  and  another  by  his  father,  whom  he  succeeded  about 
eleven  years  ago,  for  three  successive  years ;  and  that  the  common, 
from  the  ridges  and  furrows  now  to  be  seen,  had  the  appearance 
of  having  been  at  some  time  all  tilled.  The  plaintiff  also  by 
several  witnesses  gave  evidence  of  reputation  as  to  the  existence 
of  such  right,  viz.  that  the  occupiers  of  the  two  messuages  called 
Lower  Goshuish  had  the  right  of  tillage.  This  evidence  was 
objected  to  and  the  case  of  Morewood  v.  Wood  +  was  cited,  but 
the  learned  Judge  admitted  it,  being  of  opinion  that  as  both  the 
plaintiff's  *and  the  defendants'  claims  were  prescriptive,  and  [  *«8i  1 
instances  of  the  actual  exercise  of  the  right  claimed  by  the 
plaintiff  had  been  proved,  evidence  of  reputation  to  confirm  the 
other  evidence  was  admissible.  The  same  witnesses  who  proved 
the  plaintiff's  case,  proved  also  on  cross-examination  that  the 
defendants  turned  on  their  cattle  upon  the  common  at  all  times. 
The  defendants  called  no  witnesses.  The  learned  Judge  stated 
to  the  jury  that  the  right  of  common  claimed  by  the  defendants 
was  denied  only  in  respect  of  its  generality  ;  the  plaintiff  insisting 
that  it  was  qualified  by  the  right  of  tillage  and  inclosure,  stated 
in  the  inducement  to  his  traverse,  and  consequently  that  the 
defendants  could  not  have  such  right  of  common  as  they  alleged 
in  their  plea.  That  the  right  claimed  in  respect  of  the  two 
t  12  B.  B.  537  (14  East,  327  «.). 

K  X  2 
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Weeks  farms  appeared  to  be  inconsistent  with  the  enjoyment  of  any 
Spabke.  pasturage  by  the  other  commoners.  It  was  not  limited  to  the 
use  of  any  particular  part  or  proportion  of  the  common,  or 
qualified  by  any  terms  or  conditions  whatever,  but  might  be 
exercised  every  year,  and  to  the  extent  of  inclosing,  tilling,  and 
taking  crops  from  the  whole  common.  The  evidence  and  the 
pleadings  were  equally  unqualified.  Independently  of  this 
objection,  either  as  an  objection  in  law,  or  to  the  probability  of 
the  fact ;  the  learned  Judge  thought  the  evidence  of  enjoyment 
very  unsatisfactory,  particularly  from  these  circumstances,  that 
the  two  farms  were  small  ones,  and  the  privilege  contended  for, 
if  it  existed  in  its  fullest  extent,  would  have  been  of  much  more 
value  than  the  estates  themselves,  and  yet  with  such  inducements 
to  exercise  it,  it  did  not  appear  that  they  had  done  so  on  more 
than  two  occasions,  besides  that  which  gave  rise  to  this  action, 
[  *682  ]  one  of  them  eleven  or  twelve  years  ago,  and  the  *other  sixty 
years  ago,  or  more  probably  taking  three  successive  crops  on 
each  occasion,  but  exercising  the  supposed  right  only  upon  a 
small  proportion  of  the  common.  The  jury,  however,  found  a 
verdict  for  the  plaintiff. 

In  Easter  Term  Lens^  Serjt.  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground,  [amongst  other  grounds,]  that  evidence 
of  reputation  was  admitted. 

[  *683  ]  [In  the  argument  for  the  plaintiff,  it  was  ^contended  that  the 

evidence  was  properly  received.]  In  Morewood  v.  Wood  t  it  was 
admitted  on  all  hands  that  reputation  was  evidence  in  support 
of  a  custom ;  and  Lord  Eenyon  assigns  the  reason,  because  all 
mankind  being  interested  in  the  subject,  it  is  to  be  presumed 
that  they  will  be  conversant  with  and  discourse  together  upon 
it ;  which,  he  says,  cannot  apply  to  private  prescriptions :  but 
surely  it  applies,  though  perhaps  not  in  an  equal  degree  to 
prescription  as  well  as  custom.  The  better  reason  seems  to  be, 
and  that  will  apply  equally  to  both  custom  and  prescription, 
that  it  is  evidence  of  declarations  made  by  persons  who  had  not 

[  *684  ]  any  interest  at  the  time  for  making  *them,  upon  a  subject  which 
from  its  nature  rests  in  tradition.  Therefore  in  NichoUs  v. 
t  12  B.  E.  537  (14  East,  327,  n.). 
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Parker  \  it  was  received  upon  a  question  of  boundary  between  .Wbbks 
two  parishes  and  manors ;  and  it  is  understood  to  be  the  uniform  spj^ke. 
practice  of  the  Court  of  Exchequer,  to  admit  it  upon  questions 
of  modus,  without  regarding  the  distinction  whether  the  modus 
pervades  a  whole  parish  or  affects  a  particular  farm  only.t  It 
has  also  been  the  practice  of  the  northern  and  western  circuits 
to  admit  it :  at  the  Bodmin  summer  assizes,  1812,  cor.  Graham, 
B.,  Sir  A.  Moleaworth  v.  Brune,  the  plaintiff  offered  evidence  of 
reputation  as  to  the  boundaries  of  a  manor,  which  was  received ; 
and  the  plaintiff  had  a  verdict,  and  no  application  was  afterwards 
made  for  a  new  trial.  So  in  Stanley  v.  White, ^  upon  an  issue 
whether  certain  trees  were  the  freehold  of  the  plaintiff  or  the 
defendant,  hearsay  evidence  was  received  at  the  trial  at  Chester, 
and  this  Court,  upon  a  motion  for  a  new  trial,  did  not  disapprove 
of  it ;  and  yet  a  right  of  a  more  private  nature  than  that  can 
hardly  be  conceived.  Here,  it  may  be  observed,  the  question 
relates  to  a  right  which  concerns  an  aggregate  body  of  persons, 
and  partakes  of  the  nature  of  a  public  right ;  a  fortiori,  there- 
fore, the  evidence  was  admissible  in  such  a  case. 

Lens,  Serjt.  and  Bayly,  contrd,  contended  that  it  had  been 
treated  as  if  the  admission  of  hearsay  was  a  general  rule  of 
evidence,  and  not  an  exception  to  the  general  rule ;  whereas,  on 
the  contrary,  the  general  rule  is  that  hearsay  evidence  is  not 
admissible,  and  its  admission  in  any  instance  is  only  by  *way  of  [  •ess  i 
exception.  Now  the  exception  is  that  on  general  points  and 
matters  which  concern  the  public  such  evidence  is  admissible ; 
and  the  principle  on  which  that  exception  is  founded  seems  to  be 
that  in  such  matters  all  mankind  is  interested  in  preserving  the 
evidence.  In  all  the  instances  cited,  where  the  evidence  has 
been  received,  it  will  be  found  that  they  either  involved  questions 
of  public  right,  or  in  some  degree  partaking  of  a  public  right. 
Under  this  head  may  be  classed  the  boundaries  of  parishes  or 
manors,  which  are  more  or  less  of  public  concern,  and  are 
frequently  determined  by  a  kind  of  lex  loci  pervading  those 
districts.    Perambulations  are  made  from  time  to  time,  and  the 

t  12  R.  E.  642  (14  East,  331,  n.).  }  Wehh  y.  FeUa,  Noy,  44. 

§  12  B.  E.  644  (14  East,  332). 
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Webks  remembrance  of  them  is  preserved  in  a  large  body  of  persons 
SpiutKE.  I>7  tradition  from  one  to  the  other.  Manors  also  have  public 
courts  in  which  the  rights  and  customs  of  those  manors  are 
publicly  discussed  and  recorded.  Perhaps  the  case  of  a  modus 
is  8ui  generis ;  it  has  been  considered  in  all  its  relations  as  a 
matter  affecting  the  ecclesiastical  establishment:  but  there  is 
no  reason  for  departing  farther  from  the  general  rule  upon  an 
authority  which,  if  not  doubtful,  is  at  least  anomalous.  The  law 
in  many  instances  distinguishes  between  custom  and  prescrip- 
tion, it  permits  one  tenant  claiming  under  the  same  prescription 
that  another  tenant  claims  to  be  a  witness  in  support  of  that 
prescription,  but  not  in  support  of  the  same  custom.  The  true 
criterion  then  as  to  the  admissibility  of  evidence  of  reputation 
seems  to  be  that  which  was  laid  down  by  Lord  Kenton  in  More- 
wood  V.  Wood,  and  was  afterwards  agreed  to  by  him  in  Reed  v. 
Jackson ;  i  and  the  same  was  adopted  at  Nisi  Prius  in  Clothier 
;[»G86]  *v.  Chapman.l  The  evidence  in  Stanley  v.  White  was  not 
admitted  as  reputation,  but  as  explanatory  of  an  act  done  by  the 
tenant  in  possession  of  the  premises  claimed  by  the  defendant 
in  derogation  of  that  claim.  In  this  case  the  claim  is  confined 
to  a  prescriptive  right  belonging  to  the  individual  owner  of  the 
Goshuish  tenements,  which  is  strictly  a  matter  of  private  pre- 
scription. It  is  therefore,  in  such  cases,  better  to  adhere  to  the 
general  rule,  than  by  relaxing  it  to  let  in  a  species  of  evidence, 
which  is  at  all  times  vague  and  inconclusive. 

Lord  Ellbnbokough,  Ch.  J. : 

The  admission  of  hearsay  evidence  upon  all  occasions, 
whether  in  matters  of  public  or  private  right,  is  somewhat  of  an 
anomaly,  and  forms  an  exception  to  the  general  rules  of  evidence. 
The  question  here  is  whether  this  is  a  case  of  a  public  or  merely 
private  right ;  and  supposing  it  to  be  merely  a  private  right, 
whether  according  to  the  habit  and  practice  of  the  circuit  on 
which  it  was  tried  reputation  can  be  received.  I  confess  myself 
at  a  loss  fully  to  understand  upon  what  principle,  even  in 
matters  of  public  right,  reputation  was  ever  deemed  admissible 
evidence.  It  is  said,  indeed,  that  upon  questions  of  public  right 
t  6  B.  B.  283,  285  (1  East,  355,  357).      X  12  B.  B.  543  (14  East,  331  n.). 
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all  are  interested^  and  must  be  presumed  conversant  with  them ;  Wkeks 
and  that  is  the  distinction  taken  between  public  and  private  spabkb. 
rights :  but  I  must  confess  I  have  not  been  able  to  see  the  force 
of  the  principle  on  which  that  distinction  is  founded  so  clearly 
as  others  have  done,  though  I  must  admit  its  existence ;  and  it 
has  not  been  controverted  in  argument  to-day,  that  in  the  case 
*of  public  rights  reputation  is  to  be  received  in  evidence.  As  to  C  *^87 1 
the  nature  of  the  right  in  question,  I  think  it  may  be  said  in 
some  sense  to  partake  of  the  nature  of  a  public  right :  although 
one  individual  only  stands  upon  it  in  this  instance,  yet  it  is 
understood  that  there  are  others  standing  in  pari  jure  with  the 
defendant;  therefore  it  may  be  considered  in  this  view  as  a 
question  between  the  plaintiff  and  a  multitude  of  persons; 
though  in  other  views  perhaps  it  is  hardly  fair  so  to  consider  it, 
where  the  record  shews  it  to  be  a  question  between  individuals 
only,  and  not  between  a  multitude  of  litigants.  As  to  those 
cases  where  the  evidence  of  perambulations  is  admitted,  it  is 
certainly  in  the  nature  of  hearsay  evidence  not  of  particular  acts 
done,  as  that  such  a  turf  was  dug,  or  such  a  post  put  down  in  a 
particular  spot ;  for  that  would  amount  to  evidence  of  owner- 
ship ;  but  it  is  evidence  of  the  ambit  of  any  particular  place  or 
parish,  and  of  what  the  persons  accompanying  the  survey  have 
been  heard  to  say  and  do  upon  such  occasions.  Beputation  is 
in  general  weak  evidence ;  and  when  it  is  admitted,  it  is  the 
duty  of  the  Judge  to  impress  on  the  minds  of  the  jury  how  little 
conclusive  it  ought  to  be,  lest  it  should  have  more  weight  with 
them  than  it  ought  to  have.  It  is  stated  to  be  the  habit  and 
practice  of  different  circuits  to  admit  this  species  of  evidence, 
upon  such  a  question  as  the  present.  That  certainly  cannot 
make  the  law,  but  it  shews  at  least  from  the  established  practice 
of  a  large  branch  of  the  profession,  and  of  the  Judges  who  have 
presided  at  various  times  on  those  circuits,  what  the  prevailing 
opinion  has  been  upon  this  subject,  amongst  so  large  a  class  of 
persons  interested  in  the  due  administration  of  the  law.  It  is 
stated  to  have  been  the  practice  both  ^of  the  northern  and  [*688] 
western  circuits.  My  learned  predecessor,  Lord  Eenyon, 
certainly  held  a  different  opinion;  the  practice  of  the  Oxford 
circuit,  of  which  he  was  a  member,  being  different;   but  he 
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Wkeks  seems  to  have  entertained  that  opinion  as  to  rights  purely  of  a 
Spabke.  private  nature,  and  not  affecting  in  any  way  a  public  interest. 
In  the  present  case  I  am  not  prepared  to  say  that  the  learned 
Judge  did  wrong  in  admitting  this  evidence :  it  is  probable  that 
I  should  have  admitted  it  myself.  Therefore  I  am  not  prepared 
to  say  that  there  should  be  a  new  trial. 

Le  Blakc,  J. : 

I  rather  think  that  this  evidence  was  properly  admitted* 
The  objection  taken  upon  the  evidence  arises  principally  out  of 
the  examination  of  two  witnesses,  the  first  of  whom  speaks  as  to 
having  heard  his  father,  who  was  dead,  say,  that  the  occupiers 
of  the  two  messuages  called  Lower  Goshuish  had  the  right  of 
tillage  over  the  common,  and  that  no  one  else  had ;  and  the  other 
witness  speaks  to  the  same  effect.  There  are  other  parts  of  the 
evidence,  where  the  witnesses  depose  to  what  deceased  persons 
said  at  the  time  when  this  right  of  tillage  was  exercised.  The 
question  arose  upon  a  claim  of  a  prescriptive  right  of  common  -, 
such  a  right  as  the  party  alleged  to  have  existed  beyond  the  time 
of  legal  memory ;  and  the  question  is  how  that  right  is  to  be 
proved.  First,  it  is  to  be  proved  by  acts  of  enjoyment  within 
the  period  of  living  memory.  And  when  that  foundation  is  laid, 
then  inasmuch  as  there  cannot  be  any  witnesses  to  speak  to  acts 
of  enjoyment  beyond  the  time  of  living  memory,  evidence  is  to 
be  admitted  from  old  persons,  (not  any  old  persons,  but  persona 
who  have  been  conversant  with  the  neighbourhood  where  the 
[  *6S9  ]  waste  lies  over  which  the  *particular  right  of  common  ia 
claimed,)  of  what  they  have  heard  other  persons,  of  the  same 
neighbourhood,  who  are  deceased,  say  respecting  the  righk 
Thus  far  it  is  evidence  as  applicable  to  this  prescriptive  right,  it 
being  a  prescription  in  which  others  are  concerned  as  well  as  the 
person  claiming  it ;  because  a  right  of  common  is  to  a  certain 
degree  a  public  right.  And  the  only  evidence  of  reputation 
which  was  received  was  that  from  persons  connected  with  the 
district.  In  the  same  manner  in  questions  of  pedigree,  although 
they  are  not  of  a  public  nature,  the  evidence  of  what  persona 
connected  with  the  family  have  been  heard  to  say,  is  received, 
as  to  the  state  of  that  family.    In  like  manner  also  upon  ques* 
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tions  of  boundary,  though  the  evidence  of  perambulations  may  Wskcs 
be  considered  to  a  certain  degree  as  evidence  of  an  exercise  of  sfabke. 
the  right,  yet  it  has  been  usual  to  go  furth3r  and  admit  the 
evidence  of  what  old  persons  who  are  deceased  have  been  heard 
to  say  on  those  occasions.  The  rule  generally  adopted  upon 
qnestions  either  of  prescription  or  custom  is  this,  that  after  a 
foundation  is  once  laid  of  the  right  by  proving  acts  of  ownership, 
then  the  evidence  of  reputation  becomes  admissible,  such 
evidence  being  confined  to  what  old  persons  who  were  in  a 
situation  to  know  what  these  rights  are,  have  been  heard  to 
say  concerning  them.  The  issue  here  was  on  the  prescriptive 
right  of  common,  and  the  evidence  admitted  was  as  to  a  right 
derogatory  to  that  prescriptive  right ;  which  must  be  governed 
by  the  same  rules. 

Baylby,  J. : 

I  think  the  evidence  of  reputation  was  properly  admitted.  In 
cases  of  prescription,  which  must  have  originated  beyond  the 
time  of  legal  memory,  and  of  which  it  is  impossible  to  establish 
the  claim  by  evidence  *of  the  grant,  reputation  seems  to  be  [  *^^0  ] 
admissible,  and  therefore  for  that  reason  when  instances  have 
been  adduced  to  shew  the  exercise  of  the  right  claimed,  it  is 
usual  to  admit  it.  But  it  is  not  necessary  to  go  that  length 
to-day ;  because  this  evidence  falls  within  the  instances  put 
and  agreed  to  by  my  brother  Lens;  viz.  that  it  is  evidence 
which  refers  to  the  Ux  loci,  or  to  the  mode  in  which  a  particular 
district  is  to  be  used,  and  to  what  is  the  general  right  as  it  con- 
cerns a  multitude  of  persons  within  that  district.  Here  is  a 
common  of  considerable  extent)  on  which  it  is  admitted  that  a 
number  of  persons  have  a  right  to  turn  on.  The  question  is, 
how  that  number  of  persons  is  entitled  to  use  it.  If  the  plain- 
tiffs could  establish  their  right  to  till  the  common  in  the  way 
pleaded,  those  persons  would  have  only  a  qualified  right  subject 
to  an  opposing  right,  which  in  many  instances  would  deprive 
them  of  the  enjoyment  of  their  right ;  and  therefore  it  seems  to 
fall  within  the  distinction  laid  down  by  my  brother  Lens.  I 
take  it  that  where  the  term  public  right  is  used,  it  does  not 
mean  public  in  the  literal  sense,  but  is  synonymous  with  general ; 
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Wbbkb      that  is,  vhat  concerns  a  mnltitade  of  persons.    Now  this  is  a 
Spaske.     general  right  exercised  by  a  variety  of  persons,  thoogh  not  a 
public  right  of  common. 

Dahpieb,  J. : 

In  all  cases  where  reputation  is  admitted  in  evidence,  it  is 
necessary  to  lay  a  foundation  for  its  admission  by  first  proving 
an  exercise  of  the  right ;  for  that  lets  in  reputation.    In  public 
rights  it  is  not  disputed  that  reputation  is  admissible ;  and  that 
it  has  been  extended  to  other  rights  which  cannot  be  strictly 
called  public,  such  as  manors,  parishes,  and  a  modus,  which 
[  *69i  ]      comes  the  nearest  to  this  case.    That,  strictly  speaking,  *is  a 
private  right,  but  has  been  considered  as  public,  as  it  regards 
the  admissibility  of  this  species  of  evidence,  because  it  a£fects  a 
large  number  of  occupiers  within  a  district.    Here  a  private  right 
is  claimed  by  an  individual,  that  is,  a  right  of  common  over  an 
extensive  waste,  over  which  many  others  have  the  same  right, 
every  year  and  at  all  times  of  the  year ;  and  this  is  opposed  by 
shewing  a  right  of  tillage,  and  inclosure  for  that  purpose ;  which 
is  so  far  an  abridgment  of  the  general  right  of  the  whole  body. 
We  know  it  is  frequent  in  the  West  of  England  for  almost  every 
person  to  have  a  right  of  common  in  respect  of  his  tenement : 
if  then  any  individual  has  a  right  which  tends  to  abridge  the 
right  of  the  whole  neighbourhood,  the  evidence  of  reputation  is 
admissible.    This  is  analogous  to  the  cases  of  a  modus,  and  of 
the  boundaries  of  parishes  and  manors ;  and  I  know  the  evidence 
has  been  generally  received  on  the  Western  Circuit.    There  may 
be  particular  cases  where  it  would  be  difficult  to  press  it ;  as  in 
the  instance  of  a  mere  private  right  of  way  claimed  over  a  par- 
ticular field;   perhaps  this  distinction  might  not  apply.     But 
here  the  right  claimed  goes  to  abridge  the  rights  of  all   the 
persons  concerned  over  a  large  district  of  common,  and  therefore 
I  think  this  evidence  is  admissible. 

Rul€  discharged. 
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BLADES  AND  Another  v.  AEUNDALE.f  i8i3. 

(1  M.  &  S.  711—714.)  -^"Jy^B. 

Where  a  sheriff's  officer  executed  a  writ  of  fi,/a,  by  going  to  the  r  711  i 
house  and  informing  the  debtor  he  came  to  levy  on  his  goods,  and 
laying  his  hand  on  a  table  and  saying,  '*  I  take  this  table/'  and  then 
locked  up  his  warrant  in  the  table  drawer,  took  the  key,  and  went  away, 
without  leaving  any  person  in  possession,  and  after  the  fi.  fa,  was 
returnable,  but  not  continued,  the  landlord  distrained  the  goods  for 
rent :  Held,  that  the  sheriff  could  not  maiTitain  trespass  against  him. 

Trespass  for  taking  goods  on  1st  January,  1818.    Plea,  not 

guilty.    At  the  trial  before  Lord  Ellenborough,  Gh.  J.,  at  the 

Middlesex  sittings  after  Easter  Term,  it  appeared  that  on  the 

24th  of  October  last  a  writ  of  fi.  fa.^  at  the  suit  of  one  Leach, 

returnable  on  the  morrow  of  All  Souls,  was  delivered  to  the 

plaintifiEs,  (sheriff  of  Middlesex,)  against  the  goods  of  one  Wood, 

indorsed  to  levy  87i.  1«.,  beside  poundage,  &c.,  on  which  day 

the  plaintiffs  *made  their  warrant  to  an  officer,  who  went  to      [  ♦712  ] 

Wood's  lodgings,  and  informed  him  that  he  came  to  levy  on  his 

goods,  but  made  no  manual  or  actual  seizure  except  laying  his 

hand  on  a  table  and  saying  ''  I  take  this  table,"  and  then  locked 

up  the  warrant  in  the  table-drawer,  took  the  key,  and  went 

away,  without  leaving  any  person  in  possession.    The  house 

belonged  to  one  Lipscombe,  who  resided  rin  it,  and  had  let  part 

to  Wood,  and  Lipscombe  was  tenant  of  the  whole  house  to  the 

defendant ;  and  had  paid  him  at  Christmas  all  the  rent  up  to 

that  time,  except  82.,  for  which  sum  the  defendant,  on  the  4th  of 

January,  1818,  distrained  and  sold  the  goods  in  question,  which 

were  part  of  the  goods  so  permitted  by  the  sheriff's  officer  to 

remain  in  Wood's  apartment.    It  did  not  appear,  that  the  writ 

of  execution  had  been  continued.     It  was  objected,  for  the 

defendant,  that  the  plaintiffs  had  no  right  to  take  the  goods  in 

execution  without  having  first  satisfied  the  defendant  for  the 

arrears  of  rent  under  the  8  Ann.  c.  14,  and  therefore  they  could 

not  maintain  this  action ;  to  which  it  was  answered,  that  the 

t  Cited  by  Cavs,  J.  in  ^  Benn  arise   out   of   the   actual   state   of 

l>oin«,i5'a;jpar^PaZ^  Trustees  (1886)  possession.      Oladatone  y.    Padwick 

65  L.  J.  Q.  B.  217,  219,  64  L.  T.  (1871)L.  K  6  Ex.  203,  211 ;  40 L.  J. 

a04.  But  the  seizure  may  be  good  as  Ex.  154,  25  L.  T.  96.— B.  G. 
against  a  title  which  does  not  itself 
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Blades      defendant  was  not  within  the  description  of  landlord  intended 
asundaleJ  by  the  statute,  not  being  the  immediate  landlord ;  and  supposing 
he  was,  that  he  had  given  no  notice  to  the  sheriff.    His  Lord- 
ship directed  a  nonsuit.    Whereupon,  on  a  former  day  in  this 
Term, 

Holt  obtained  a  rule  nisi  for  setting  it  aside,  and  he  cited 
Bennett's  case,t  and  Waring  v.  Dewberry,  I 

Park  and  E.  Latces  now  shewed  cause,  and  did  not  insist 
on  the  objection  made  at  the  trial ;  because,  admitting  the 
[  *7id  ]  seizure  made  by  the  sheriff  to  have  been  *good,  at  the  time, 
still,  after  the  writ  had  been  suffered  to  expire,  and  no  person 
was  left  in  possession,  the  sheriff  must  be  taken  to  have  aban- 
doned the  execution,  and  the  goods  could  no  longer  be  con- 
sidered as  remaining  in  the  custody  of  the  law.  Consequently, 
at  the  time  when  the  defendant  distrained,  the  execution  could 
not  operate  to  make  the  distress  invalid  :  and  they  cited  Parslow 
V.  Cripps.^ 

The  Attomey-General  and  Holt,  contra,  contended  that  as  it 
was  admitted  that  the  sheriff  had  once  made  a  good  seizure,  he 
must  be  considered  as  constructively  in  possession  at  the  time 
of  the  distress.  Although  the  sheriff,  if  he  continued  in  pos- 
session after  the  return  of  the  writ  against  the  consent  of  Wood^ 
might  be  liable  to  an  action  at  the  suit  of  Wood,  yet  Wood's 
consent  to  his  continuing  will  make  his  possession  lawful ;  and 
it  is  a  frequent  practice,  instead  of  renewing  the  writ,  to  allow 
the  sheriff  to  continue ;.  and  he  may  sell  after  the  return  of  the 
writ.  II 

LoBD  Ellenbobough,  Ch.  J. : 

Admitting  that  the  sheriff  might  have  continued  in  posses- 
sion after  the  return  of  the  writ,  the  question  here  is  whether  by 
quitting  the  premises  after  the  seizure,  and  leaving  no  one  in 
charge  of  the  goods,  he  did  not  relinquish  the  possession.  If  he 
did,  I  am  not  aware  of  any  case,  where,  upon  an  abandonment 

t  2  Stra.  787.  §  Com.  Bep.  204. 

•    t  1  Stra.  97.  ||  Jwnet  v.  WUkim,  1  V«.  Sen.  196* 
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of  the  possession  by  the  sheriff,  the  goods  have  still  been  holden      bladbs 

to  remain  in  the  custody  of  the  law,  so  as  to  make  the  party    abusdalb. 

distraining  them  a  trespasser.    In  this  case,  what  is  there  to 

shew  a  continuance  of  the  possession  after  the  officer  who  *made      C  *7^^  J 

the  seizure  withdrew  ?    The  locking  up  the  writ  in  the  drawer 

certainly  cannot  amount  to  it :  therefore  the  possession,  as  soon 

as  the  sheriff  abandoned  it,  reverted  back  to  the  original  owner. 

Lb  Blanc,  J. : 

I  think  this  case  may  be  determined  on  the  single  point,  that 
the  sheriff  was  not  in  possession  at  the  time  of  the  distress. 

Bailbt,  J. : 

It  is  not  possible  to  convert  the  landlord  into  a  trespasser 
through  the  medium  of  a  writ  locked  up  in  a  drawer. 

Per  CuBiAM :  t  RuU  discharged. 


JOHN  BELL  V.  REID.  isis. 

BELL  AND   Others  v.  BULLER.  "^l^iL^" 

(I  M.  &  S.  726—733.)  [  726  ] 

A  natnral-boni  subject  of  this  country,  domiciled  in  a  foreign  country 
in  amity  with  this,  may  lawfully  exercise  the  privileges  of  a  subject  of 
the  country  where  he  is  domiciled  to  trade  with  another  country  in 
hostility  with  this;  therefore  where  plaintiff,  a  British-bom  subject 
domiciled  in  America,  effected  a  policy  of  assurance  on  ship,  freight, 
and  goods,  at  and  from  Virginia  to  any  ports  in  the  Baltic,  and  the  ship 
was  captured  in  her  way  to  Elsineur,  in  Denmark,  Denmark  being  in 
amity  with  America,  but  at  war  with  this  country :  Held,  that  the 
plaintiff  was  entitled  to  recoyer. 

Thb  first  of  these  two  actions  was  upon  a  policy  of  insurance, 
eflEected  on  the  ISth  of  May,  1810,  by  William  and  John  Bell  & 
Co.  (which  was  described  as  the  usual  style  and  firm  of  the  per- 
sons residing  in  Great  Britain,  who  received  the  order  for  and 
effected  the  policy,)  on  the  ship  Imogene,  valued  at  4,500Z.,  and 
on  freight  valued  at  2,850Z.,  at  and  from  Virginia  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom,  or  any  port  or  ports, 

t  Damfoeb,  J.  was  absent. 
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Bkll  place  or  places,  in  the  Baltic,  &c.  with  leave  (inter  alia)  to  touch 
BmD.  ft^  ^  ports,  places,  and  islands,  for  any  purposes  whatsoever, 
and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever, and  to  wait  for  information  o£f  any  ports  or  places,  &c. 
The  interest  was  averred  to  be  in  the  plaintiff  John  Bell,  and 
the  loss  to  be  by  hostile  capture. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1811,  it  appeared  in  evidence 

[  •727  ]  that  the  ship  sailed  on  the  voyage  in  question  *with  a  cargo  of 
tobacco  on  the  25th  of  February,  1810,  and  that  the  captain, 
having  previously  received  instructions  to  wait  off  Falmouth  for 
orders  from  the  house  of  William  and  John  Bell  &  Co.  in 
London,  as  to  the  ship's  port  of  discharge  and  ultimate  desti- 
nation, arrived  off  that  port  the  latter  end  of  March,  and  while 
laying  on  and  off,  received  written  instructions,  dated  on  the 
24th  of  that  month,  from  the  house  of  William  and  John  Bell  & 
Co.,  to  proceed  to  Gottenburg,  and  there  place  himself  under 
the  directions  of  T.  M'Nae,  their  agent.  The  ship  accordingly 
proceeded,  and  arrived  at  Gottenburg  on  the  14th  of  April,  and 
there  received  instructions  in  the  first  instance  from  M'Nae  to 
proceed  to  Stralsund,  a  Swedish  port ;  but  before  the  ship  sailed, 
M'Nae  having  received  further  instructions  from  Beasley,!  who 
was  one  of  the  partners  in  the  London  house  of  William  and 
John  Bell  &  Co.,  but  was  then  residing  at  Hamburgh,  directed 
the  captain  to  call  at  Elsineur  or  Nyberg  (as  the  wind  might 
favour  him)  Danish  ports,  for  further  orders  from  Beasley.  On 
the  22nd  of  April  the  Imogene  left  Gottenburg  on  her  way  to 
Elsineur  for  orders,  and  on  the  next  day  was  captured  in  the 
Baltic  by  a  Danish  privateer  from  Elsineur,  carried  into  Copen- 
hagen and  ultimately  condemned  there,  by  a  sentence  pro- 
nounced in  the  prize  court  there,  as  engaged  in  commerce  of  a 
hostile  character.  It  further  appeared  that  John  Bell,  the 
plaintiff,  was  a  British-born  subject,  but  had  been  resident  and 
domiciled  in  the  United  States  of  America  for  upwards  of  20 

f  ^728  ]  years,  and  had  become  a  citizen  of  those  States  :  that  he  was  ^a 
partner  in  the  house  of  William  and  John  Bell  &  Co.,  of  London, 

t  It  did  not  appear  in  evidence      or  an  American,  but  lie  was  now  said 
whether  Beasley  was  a  Britiah  subject      to  be  an  American. 
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of  which  house  Beasley  also  was  a  partner,  who  was  then  residing  bell 
at  Hamburgh.  That  at  the  time  of  the  insurance  and  down  to  ^bid. 
the  capture  of  the  vessel  America  was  in  amity  with  Great  Britain, 
Sweden,  and  Denmark ;  and  Great  Britain  was  in  amity  with 
Sweden,  but  at  war  with  Denmark  :  and  this  the  captain  knew. 
The  ship  had  no  British  licence  to  trade  with  or  go  to  an  enemy's 
port.  It  was  therefore  objected  at  the  trial  that  this  ship,  owned 
by  John  Bell,  a  British  subject,  though  domiciled  in  America, 
could  not  lawfully  go  to  an  enemy's  port  to  call  for  orders,  with- 
out a  licence  from  the  Crown,  but  that  such  going  was  illegal 
and  avoided  the  insurance. 

The  second  action  was  brought  by  John  Bell  and  others  upon 
another  policy  on  the  goods  loaded  on  board  the  same  ship 
Imogene,  and  the  proof  in  this  case  was  the  same  as  in  the  first, 
with  the  addition  of  a  letter  of  the  18th  of  April,  1810,  from 
Beasley  at  Hamburgh  to  his  partner  Wm.  Bell  in  London,  which 
was  offered  by  the  defendant  in  proof  that  the  ship  with  her 
cargo  had  been  ordered  to  proceed  to  Elsineur  or  Nyberg  in 
Denmark,  not  merely  for  the  purpose  of  receiving  orders  there 
as  to  her  future  destination,  but  for  the  purpose  of  trading  or 
disposing  of  her  cargo  there,  if  an  advantageous  opportunity 
should  occur.    The  letter  was  as  follows  : 

"  Hamburgh,  19th  April,  1810. 

"  By  the  mail  of  to-day  I  write  to  Mr.  M'Nae  to  send  the 
Mars,  and  the  Imogene,  or  Georgia  Planter,  whichever  arrives 
first,  provided  he  cannot  sell  immediately  at  Gottenburg,  to 
Elsineur  or  Nyberg  for  my  orders :  once  there,  I  have  but  little 
doubt  shall  be  able  to  dispose  of  the  cargoes  deliverable  in  some 
of  the  Baltic  ports  very  advantageously.  "^A  cargo  was  sold  that  [  *729  ] 
way  the  other  day  at  50  grotes ;  also  the  tobacco ;  we  must  not 
flatter  ourselves  with  making  much  on  it,"  &c.  (Signed,  R.  G. 
Beaslby.) 

The  objection  taken  upon  this  evidence  was,  that  the  going  to 
Elsineur  for  the  purpose  of  trading,  was  illegal,  and  avoided 
the  insurance.  The  plaintiffs  however  in  both  these  actions 
took  a  verdict  for  the  amount  of  the  defendants'  subcrip- 
tions,  his  Lordship  reserving  to  the   defendants  the  benefit 
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Bkli.  of  these  objections  upon  a  motion.  A  rule  nisi  was  accordingly 
Beid.  obtained  in  both  actions  in  Hilary  Term,  1812  ;  against  which, 
in  the  following  Easter  Term,  the  Attorney-General,  (OUbs), 
Park,  and  J.  W.  Warren  shewed  cause,  and  Garrow,  Holrayd, 
and  Scarlett  were  heard  in  support  of  them.  The  cases  then 
cited,  except  the  case  of  M'Connell  v.  Hector, \  were  afterwards 
mentioned  and  commented  on  by  the  Court  in  giving  judgment ; 
in  which  judgment  will  also  be  found  the  principal  arguments 
used  at  the  Bar.    The  Court  took  time  to  consider. 

LoBD  Ellenbobouoh,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court  in  substance  as  follows : — 
This  was  a  motion  for  leave  to  enter  a  nonsuit  in  an  action 
against  an  underwriter  upon  a  policy  of  assurance  on  ship  and 
freight  on  the  Imogene,  (and  there  was  also  a  policy  on  the 
goods,  the  subject  of  another  action)  at  and  from  Virginia  to 
her  port  or  ports  of  discharge  in  the  United  Kingdom,  or  any 
port  or  ports  in  the  Baltic.    The  interest  was  averred  in  John 
Bell  of  America,  and  the  loss  was  by  capture.    The  ship  after 
arriving   and   lying  off  Falmouth,  received  orders  to   go   to 
[  *730  ]      Oottenburg,  where  she  arrived  on  the  14th  of  *April,  1810,  and 
was  proceeding  thence  to  Elsineur,  an  hostile  port,  to  get  further 
instructions,  when  she  was  captured  by  a  Danish  ship.      The 
ship  had  received  orders  at  Gottenburg  to  go  to  Elsineur  for 
further  orders  from  Beasley,  who  was  one  of  the  house  of  Wm. 
Bell  &  Company.    The  captain  knew  that  Elsineur  was  a  hostile 
port.    It  did  not  appear  that  W.  Bell,  the  partner  resident  in 
England,  was  a  partner  in  the  house  in  America.     A  verdict 
was  taken  for  the  plaintiff,  with  liberty  to  move  for  a  nonsuit, 
upon  the  point  whether  sailing  to  Elsineur,  a  hostile  port,  for 
orders  was  illegal.     The  case  was  argued,  and  has  been  the 
subject  of   long   and   deliberate   consideration  with   us.      The 
question  is,  whether  a  natural-bom  subject  of  his  Majesty  domi- 
ciled in  a  neutral  country,  such  as  the  United  States  of  America 
then  were,  can,  in  respect;  of  such  his  domicile,  be  entitled  to 
enjoy  the  commercial  benefits  and  privileges  belonging  to  the 
citizens  of  that  country,  and  be  exempt  from  the  disabilities  and 
t  6  B.  B.  724  (3  Bos.  &  P.  113). 
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restraints  attaching  on  a  natural-bom  subject  of  this  country.  Bell 
In  general  it  may  be  considered  as  illegal  to  touch  at  a  hostile  bbid. 
port  in  the  course  of  the  voyage.  In  Dr.  Edwards's  Admiralty 
Cases,  p.  42,  it  is  laid  down  by  Sir  Wm.  Scott  "  that  there  is  no 
rule  more  clearly  established  in  principle,  than  that  the  port  of 
destination  being  an  interdicted  port,  is  the  port  of  delivery  of 
the  cargo ; "  which,  as  I  understand  it,  means  that  the  cargo 
must  be  presumed  to  be  destined  thither  for  the  purpose  of 
illegal  trade.  And  Sir  War.  Scott  adds,  ''that  it  is  impossible 
to  relax  that  principle ;  if  it  were  once  admitted  that  a  ship 
may  enter  an  interdicted  port  to  supply  herself  with  water,  or  on 
any  other  pretence,  a  door  would  be  opened  to  all  sorts  of  fraud 
without  the  possibility  of  preventing  *them."  Assuming  then  [  ♦781  ] 
on  general  principles  of  reason  and  political  convenience,  that 
all  intercourse  with  the  ports  of  an  enemy  is  illegal,  for  what 
purpose  soever  it  may  be,  the  question  here  is  whether  such 
resort  in  the  case  of  a  natural-bom  subject  domiciled  in  a 
neutral  country  stands  upon  a  different  principle.  The  case  of 
Scott  V.  Schwartz^  Comyn's  Rep.  677,  is  the  first  case  where  a 
question  of  domicile  arose.  That  was  a  question  whether  the 
master  and  three-fourths  of  the  mariners,  who  had  come  from 
Riga  in  Russia,  could  be  considered  as  of  the  country  from 
whence  the  ship  came,  some  of  them  having  been  bora  out  of 
the  dominions  of  Russia,  but  being  resident  there.  The  Lord 
Chief  Baron  Comtk,  in  a  most  learned  judgment,  in  which  he 
considered  the  law  of  domicile  with  reference  to  the  Navigation 
Act  very  much  at  large,  declared  himself  of  opinion  that  they 
-were  men  of  that  country  within  the  intent  of  the  Navigation 
Act.  The  next  case  as  to  how  far  a  British-bom  subject  domi- 
ciled in  the  United  States  of  America  could  be  considered  as  a 
citizen  of  America  for  the  purposes  of  commerce,  so  as  to  partake 
in  the  trade  to  the  East  Indies,  by  virtue  of  the  treaty,  in  which 
the  words  are  "  that  the  citizens  of  the  United  States  may  trade 
between  the  said  territories  and  the  said  United  States,"  was 
the  case  of  Wilson  v.  Marry  at  ^  8  T.  R.  31,  which  came  on  after- 
wards in  error,  1  Bos.  &  P.  430.  Lord  Kenyon  and  the  rest  of 
the  Court  of  King's  Bench  were  of  opinion  that  as  CoUett  was 
a  citizen  of  this  country  by  birth,  he  could  not  throw  off  his 
».B. — voh.xrv.  o  o 
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Bell  allegiance  to  this  country,  but  that  he  was  also  a  citizen  of 
Beid.  America  for  the  purposes  of  commerce,  it  being  found  that  be 
had  been  adopted  as  a  citizen  of  that  country ;  and  the  circum- 
[  *^2  ]  stance  of  his  *being  a  natural-bom  subject  here  could  not 
deprive  him  of  the  advantages  of  being  a  citizen  of  that  country. 
In  1  Bos.  &  P.  448,  Eybb,  Ch.  J.  said,  "  Upon  what  authority  is  it 
said  that  a  natural-bom  subject  of  the  King  shall  not  trade  to 
the  East  Indies,  though  he  is  an  adopted  subject  of  another 
country,  whose  subjects  in  general  are  allowed  to  trade  to  the 
East  Indies  ?  Shall  it  be  enough  to  say  the  rest  of  the  Eing^s 
subjects  are  not  allowed  to  trade  to  the  East  Indies,  and  there- 
fore you  being  the  King's  subject  shall  not  ?  He  will  answer, 
I  have  a  privilege  which  the  rest  of  the  King's  subjects  have 
not.  I  am  the  King's  subject,  but  I  am  also  the  subject  of  the 
United  States,  and  Great  Britain  has  granted  to  the  subjects  of 
the  United  States  that  they  may  trade.  He  may  add,  I  have 
violated  no  law  of  my  parent  state  in  procuring  myself  to  be 
received  a  subject  of  the  United  States.  She  encourages  the 
practice,  for  she  herself  adopts  the  subjects  of  other  states." 
But  this  case,  as  well  as  that  of  Scott  v.  Schwartz,  it  has  been 
truly  said,  neither  expressly  nor  necessarily  establish  more  than 
this,  that  for  ordinary  commercial  purposes,  and  the  general 
objects  of  trade,  a  British-bom  subject  is  capable  of  becoming 
the  adopted  subject  of  another  state,  so  as  to  enjoy  the  privileges 
of  commerce  allowed  to  that  state.  But  when  a  war  breaks 
out  with  the  parent  state,  it  is  said  that  natural  allegiance 
requires  that  he  must  abstain  from  any  act  which  is  contrary  to 
the  interests  of  the  parent  state ;  that  trading  with  an  enemy 
is  an  act  of  that  description,  affording  aid  and  comfort  to  the 
enemy,  and  such  trading,  though  not  of  a  hostile  nature,  may  be 
the  means  of  carrying  on  a  treasonable  intercourse  with  the 
enemy.  And  the  same  reason  extends  to  the  natun^l-bom 
[♦733]  subjects  of  any  other  state  *who  have  become  the  adopted 
subjects  of  our  own  country,  if  their  parent  state  become  engaged 
in  hostilities.  Whether  these  consequences  have  or  have  not 
in  them  so  much  probable  danger  as  to  require  restriction  is  a 
question  of  political  expediency  well  worthy  perhaps  the  atten- 
tion of  the  Legislature.      In  the  mean  time  we  cannot  help 
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remarking  that  the  trading  with  an  enemy  by  a  natural-born  Bell 
sabject  has,  under  certain  qualifications,  been  recognized,  as  bbid. 
appears  by  the  case  of  the  Elizabeth^  cited  in  Potts  v.  JBeH, 
8  T.  B.  556,  t  before  Sir  Thomas  Denison  and  another  common 
law  Judge,  where  the  goods  which  had  been  taken  as  coming 
from  an  enemy's  port  were  restored  to  a  British-bom  subject, 
who  was  established  in  a  foreign  country.  Upon  inquiry  I 
find  thai^  a  case  has  occurred  at  the  Cockpit,  before  the  present 
Master  of  the  Bolls,  in  which  precisely  the  same  point  was 
decided,  and  in  which  his  Honour  concurred.  Contemplating 
these  uniform  authorities,  according  to  which  a  trading  with  an 
enemy  by  a  British-born  subject  domiciled  abroad,  has  been 
regarded  as  innocent,  and  entitled  to  protection  from  condemna- 
tion ;  it  is  impossible  for  us  upon  this  occasion  to  hold  that 
these  cases  were  not  well  decided.  This  is  only  a  motion  for  a 
nonsuit,  and  therefore  reserving  to  any  one  of  us  to  consider 
this  question  if  it  should  be  presented  to  us  in  a  more  solemn 
form  for  our  decision,  we  think  that  this 

Rule  for  a  nonsuit  ought  to  he  discharged. 
There  is  a  like  rule  pending  in  Bell  and  Others  v.  Bvller. 


TIDMAKSH   V.    GEOVEK.  1813. 

July  6. 
(1  M.  &  S.  735—737.)  _ 

Where  a  bill  of  exchange  is  accepted  "  payable  at  B.  &  Co.'b,"  tbis        [  735  ] 
is  a  material  part  of  the  bill,  and  an  alteration  by  the  holder  by  erasing 
the  name  B.  &  Co.  and  substituting  E.  &  Co.,  ayoids  the  bill  against 
the  aooeptor.l 

Action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change. At  the  trial  before  Lord  Ellenborough,  Gh.  J.  at  the 
London  sittings  after  Easter  Term,  it  appeared  that  the  bill  was 
originally  accepted  by  the  defendant,  payable  at  Bloxam's  &  Co., 
with  whom  the  defendant  then  kept  cash.  The  drawer  of  the 
biU  kept  it  in  his  hands  three  or  four  years  after  the  acceptance, 
and  then  indorsed  it  to  the  plaintiff  for  a  valuable  consideration, 

t  6  B.  B.  461.  B.   of    E.   Act,   1882,  s.  64    (2).— 

}  The  rule  is  now  expressed   in     B.  G. 

0  0  2 
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TiDM AB8H  at  which  time  he  erased  the  name  of  Bloxam  &  Co.  and  inserted 
Obover.  that  of  Esdaile  &  Co.  in  lieu  of  it,  without  the  knowledge  or 
consent  of  the  defendant.  The  house  of  Bloxam  &  Co.  had 
failed  in  the  interval  between  the  acceptance  of  the  bill,  and  the 
above  alteration  made  upon  it.  Under  these  circumstances  it 
was  contended  that  the  defendant  was  discharged  by  the  altera- 
tion. [The  plaintiff  recovered  a  verdict ;  and  the  point  waa 
argued  on  a  rule  nisi  for  entering  a  nonsuit.] 

[Park  and  Reader  for  the  plaintiff  cited  Marson  v.  PeiiU^\ 

[786]  "Y}!^  Attorney-General,  contra.    *     *     * 

LoBD  Ellenbobough,  Ch.  J. : 

If  nothing  more  appeared  than  what  appears  by  the  note  of 
Marson  v.  Petit,  I  should  say  that  case  was  wrongly  decided,  as  at 
present  advised,  but  probably  it  was  as  suggested  by  the  AWmiey- 
General  not  written  immediately  under  the  acceptance,  but  only  a 
memorandum  where  to  find  the  money  when  the  bill  became  due. 
Here  if  the  alteration  led  to  no  other  consequence  than  this,  that 
the  holder  might  have  protested  the  bill  for  nonpayment  at  a 
place  where  the  acceptor  had  never  made  it  payable,  and  thereby 
put  the  party  to  an  additional  expense,  that  would  be  a  sufficient 
objection.  But  it  goes  further,  and  causes  the  bill  to  carry  with 
it  the  appearance  of  solvency  by  being  directed  to  Esdaile  &  Co.» 
a  solvent  house,  instead  of  Bloxham  &  Co.,  an  insolvent  one  :  it 
L  *T87  ]  purports  to  be  an  authority  *to  the  other  house  to  pay  the  bill, 
and  if  that  house  had  chosen  so  to  understand  it,  and  had  paid 
the  bill,  the  consequence  would  be  that  the  acceptor  might  have 
become  liable  to  an  action  at  their  suit.  It  therefore  holds  out  a 
false  colour  to  the  holder,  and  likewise  varies  the  contract  of  the 
acceptor  by  superadding  an  order  upon  another  house  to  pay 
the  bill,  and  therefore  it  seems  to  me  to  be  a  material  alteration* 

Lb  Blanc,  J. : 

The  alteration  materially  varies  the  contract  of  the  party  who 
accepted.    It  superadds  a  responsibility  being  in  the  nature  of  a 

t  1  Camp.  N.  P.  C.  82,  n. 
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request  by  the  acceptor  to  the  other  house  to  pay  the  bill.    And    Tidhabsh 
notwithstanding  the  holder  of  the  bill  was  not  bound  to  go      grovbb. 
thither  to  demand  payment,  still  he  might  go  thither,  and  if  he 
had  gone,  and  the  bill  had  been  refused  payment,  he  might  have 
protested  it  for  nonpayment.     ♦     ♦     ♦ 


[Bayley,  J.  and  Dampibb,  J.  concurred.] 


Rule  absolute. 


MADDOX  AND  Anothee  v.   IMLILLEE.  im. 

(1  M.  &  S.  738—742.)  '^!^' 

In  an  action  for  goods  (being  some  superfine  ooats,  and  the  ordinary        [  733  ] 
&pparel  of  a  gentleman)  sold  to  an  infant,  it  is  a  proper  case  for  a  jury 
to  determine  whether  they  were  necessaries.t 

Assumpsit  for  goods  sold  and  delivered.  Plea,  infancy.  Ee- 
plication,  necessaries. 

At  the  trial  before  Bayley,  J.,  at  the  last  assizes  for  the  city 
of  Worcester,  it  appeared  in  evidence  that  the  plaintiffs  were 
tailors  at  Worcester,  and  had  furnished  the  defendant  with 
clothes.  The  defendant,  at  the  time  of  the  delivery  of  the 
i^lothesy  was  under  age,  but  lived  apart  from  his  father  in  the  em- 
ploy  of  a  considerable  barge  owner,  at  Stourport-on- Severn,  and 
had  since  become  a  lieutenant  in  the  North  Gloucester  militia. 
His  father  was  a  clergyman  in  Gloucestershire,  about  20  miles 
from  Worcester,  with  an  income  of  700i.  per  annum,  having 
four  daughters  and  two  sons,  of  whom  the  defendant  was  the 
youngest,  all  dependent  upon  him  for  support.  In  August, 
I8O99  the  defendant  first  employed  the  plaintiffs,  and  between 
that  time  and  1810  his  bill  for  clothes  amounted  to  182.  28.  6d. 
On  the  27th  September,  1810,  he  paid  162.  in  part  of  the  then 
debt,  which  left  a  balance  of  3Z.  28.  6d.  due  to  the  plaintiffs. 
Between  October,  1810,  and  February,  1811,  other  articles,  con- 
sisting of  superfine  coats  and  the  ordinary  apparel  worn  by 

t  But  where  the  unnecessary  ex-  18^   18«.,  a   nonsuit   ought  to  be 

pense  is  obvious,  as  where  the  goods  granted.    Ryder  y.   Womhwdl  (Ex.- 

coxisisted  of  <*  solitaires,"  or  jewels  Ch.  1868)  L.  B.  4  Ex.  32;  38  L.  J. 

oBed  for  shirt-wiist  buttons  costing  Ex.  8,  19  L.  T.  491.— B.  C. 
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Maddoz  gentlemen,  were  furnished  him,  to  the  amount  of  16L  is.  6d., 
McLLEB.  ^^^  ^^^  price  of  which,  together  with  the  balance  of  the  former 
account,  this  action  was  brought.  It  did  not  appear  what  salary 
the  defendant  had  during  his  employ  at  Stourport.  The  de- 
fendant was  not  introduced  to  the  plaintiffs  by  his  father,  but 
had  sent  for  one  of  them  to  the  inn  to  give  him  his  first  order 
respecting  the  clothes.  Objection  was  taken  upon  this  evidence 
[  •TSd  ]  ♦that  it  was  not  sufl&cient  to  go  to  the  jury ;  inasmuch  as  there 
was  no  proof  that  the  defendant  was,  at  the  time  of  the  order» 
in  need  of  clothing,  nor  that  the  clothes  furnished  were  suitable 
to  his  condition  in  life,  nor  that  he  had  any  income  to  enable 
him  to  pay  for  them.  The  learned  Judge,  after  hesitating  on 
this  objection,  directed  a  nonsuit.  A  rule  nisi  was  obtained  in 
the  last  Term  for  setting  it  aside ;  against  which,  on  a  former 
day  in  this  Term,  cause  was  shown. 

[At  the  conclusion  of  the  argument :] 

I  740  ]  Lord  Ellenborough,  Ch.  J.  referred  to  Clowes  v.  Brookes,  Str. 

1101,  and  9  Yiner,  892,  observing  that  Strange  had  not  adverted 
to  the  case  of  Rainsford  v.  Fenwick,\  which  in  the  margin  of 
Yiner  appears  to  have  been  cited,  and  admitted  per  Gar.  as  a 

[  *74i  ]  case  in  *point ;  and  in  which  Sise,  Serjt.  said  "  these  things  of 
cesessaries  have  been  referred  to  the  Judges  and  not  to  the 
jury;"  and  Yauohan,  Ch.  J.  and  two  other  Justices  observed, 
''Our  being  Judges  of  the  necessaries  is  to  the  nature  of  the 
thing,  not  to  the  particulars,  that  indeed  must  be  tried  by  a 
jury.**  His  Lordship  also  mentioned  Mackerell  v.  BacheloTyl 
where  the  plaintiff  brought  assumpsit  for  the  prices  of  a  satin 
doublet  and  hose,  with  silver  and  gold  lace  ;  a  velvet  jerkin  and 
hose,  and  a  fustian  doublet  and  cloth  hose;  the  defendant 
pleaded  infancy.  Beplication,  that  the  defendant  was  a  servant 
and  attending  upon  the  Earl  of  Essex  in  his  chamber,  and  that 
the  apparel  was  delivered  to  him  for  his  necessary  apparel 
during  the  time  of  his  service :  upon  demurrer,  the  Court  caused 
the  declaration  to  be  read,  and  finding  that  the  defendant  was 
there  written  gentleman,  agreed  clearly  that  the  satin,  lace,  and 

t  Garter,  215.  }  Gotddsborough,  168. 
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velvet  were  not  necessary  apparel  for  a  gentleman,,  and  therefore  Maddox 
the  action  would  not  lie  for  so  much,  but  only  for  the  residue."  miller. 
But  his  Lordship  added,  that  in  general  certainly  the  question 
had  been  submitted  to  the  jury,  with  such  a  direction  from  the 
Judge  upon  the  law  as  the  circumstances  required ;  and  there- 
fore if  any  part  of  the  articles  might  be  strictly  necessaries,  it 
ought  not  to  have  been  withdrawn  from  the  jury. 

The  case  stood  over  for  some  days,  and  now 

Lord  Ellbnbobouoh,  Gh.  J.   said  that  the  Court  were  of 
opinion,  that  this  was  not  so  purely  and  exclusively  *a  question      [  •742  ] 
of  law  as  that  some  question  should  not  have  been  left  to  the 
jury ;  the  nonsuit  therefore  must  be  set  aside,  and  a  new  trial 

had. 

Rtde  absoliUe, 


On  the  Paet  of    JOHN    BELL,    EEUBEN  GAUNT       i^i^. 
BEA8LEY,    and    WALTER    BELL,     who    have      '^—' 
SURVIVED    WILLIAM    BELL,    Deceased  ;    and    of      T  75i  i 
THE  SAID  E.  G.  BEASLEY,  Administrator  of  the 
Estate  and  Effects  of  the  said  WILLIAM  BELL, 
WHO  DIED  Intestate,  in  the  Matter  of  WILLIAM 
SCOTT,   A  Bankrupt. 

(1  M.  &  S.  751—757.)  t 
Money  adyanoed  to  S.  by  B.  one  of  several  partners  out  of  the 
partnership  funds,  on  account  of  payments  to  be  made  on  policies  of 
assurance  underwritten  by  S.  on  account  of  himself  and  B.  in  pursuance 
of  a  previous  agreement  between  them  to  become  sharers  in  profit  and 
loss  on  such  policies  (such  partnership  in  marine  insurance  being  then 
illegal  under  the  section  since  repealed  of  the  Act  6  Geo.  I.  c.  18,  which 
protected  the  privileges  of  the  chartered  companies);  was  held  not 
proveable  under  the  commission  of  S.,  who  became  bankrupt,  by  the 
surviving  partners  of  B. 

The  Lord  Chancellor  directed  the  following  case  for  the 
opinion  of  this  Court : 

J.  Bell,  B.  G.  Beasley,  Walter  and  William  Bell,  deceased, 
carried  on  business  in  partnership,  as  factors,  in  London,  under 
t  lindley  on  Partnership,  6th  ed.  278,  280. 
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ExpaHe  the  firm  of  William  and  John  Bell  &  Co.  William  Bell  was  the 
^^  only  partner  resident  in  London,  and  the  concerns  of  the  part- 
^^^^-       nership  there  *were  solely  managed  by  him.    On  the  Ist  of 

[  •752  ]  January,  1809,  William  Bell  and  Scott,  the  bankrupt,  verbally 
agreed  to  become  interested  in  partnership,  as  to  profit  and  loss 
on  policies  of  insurance  on  marine  risks  to  be  subscribed  by 
Scott,  in  his  own  name.  And  on  the  1st  of  January,  1810,  it 
was  further  verbally  agreed  between  them,  that  such  partnership 
should  be  extended  as  well  to  policies  to  be  subscribed  by 
Scott  for  William  Bell,  as  to  policies  to  be  subscribed  by  Scott  in 
his  own  name.  For  some  time  previously  to  the  year  1809 
William  Bell  had  been  in  the  habit  of  advancing  money  out  of 
the  funds  of  the  said  house  of  Bell  Sc  Go.  to  Scott,  for  his 
accommodation.  The  sums  so  advanced  in  the  year  1808 
amounted  to  5,5032.  16«.  9d.,  and  the  balance  due  from  Scott  to 
the  house  of  Bell  &  Go.  on  account  of  such  advances  at  the  end 
of  that  year  amounted  to  3172.  14«.  lid.  In  the  course  of  the 
years  1809  and  1810  Scott  continued  to  apply  to  William  Bell 
from  time  to  time  for  advances  of  money ;  in  consequence  of 
which  application  William  Bell  in  the  year  1809  advanced  money 
to  Scott  from  time  to  time  out  of  the  funds  of  the  house  of  Bell 
&  Go.,  to  the  amount  of  10,5922.  lis.  3d.,  which  amount  was 
reduced  by  repayments  in  the  course  of  that  year,  leaving  a 
balance  at  the  end  of  the  year  1809,  due  from  Scott  to  Bell  &  Co., 
on  account  of  such  advances,  of  5,0772.  129.  lOd.  including 
therein  the  sum  of  3172.  14s.  lid.  remaining  due  at  the  end  of 
the  year  1808  as  aforesaid.  And  in  the  year  1810,  previously 
to  the  31st  day  of  August  in  that  year,  (on  which  day  William  Bell 
died,)  William  Bell  advanced  money  to  Scott  from  time  to  time 

[  'TSS  ]  out  of  the  funds  of  the  house  of  Bell  &  Go.  to  the  amount  *of 
6,2802.  6«.  lOd.,  which  amount  was  reduced  by  repayments  from 
time  to  time,  leaving  a  balance  on  the  31st  of  August,  due  from 
Scott  to  the  house  of  Bell  &  Go.  on  account  of  such  last- 
mentioned  advances  of  4,4182.  38.  7d.,  making  together  with 
the  balance  due  at  the  end  of  the  year  1809,  the  sum  of  9,4951. 
16«.  6d.  Of  the  monies  so  advanced  to  Scott  in  the  years  1809 
and  1810  the  whole,  except  the  said  sum  of  3172. 14s.  lid.  was 
on  account  of  payments  to  be  made  on  policies  of  insurance 
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underwritten  by  Scott  on  the  partnership  account  between  him     ExparU 
and  William  Bell  in  pursuance  of  the  verbal  agreements  so  made        ^re 
between  them,  but  no  specific  sum  was  applied  for  by  Scott,  or       Scott. 
advanced  to  him  for  any  specific  loss  or  payment  on  any  particular 
policy.    The  advances  of  money  were  all  made  by  William  Bell, 
by  drafts  in  the  firm  of  Bell  &  Co.  on  their  bankers.    No  profits 
have  accrued  upon  the  underwriting  of  such  policies. 

The  question  for  the  opinion  of  the  Court  is,  Whether  under 
the  circumstances  above  stated,  the  said  J.  Bell,  B.  G.  Beasley 
and  Walter  Bell,  as  surviving  partners  of  the  said  William  Bell 
are,  or  the  said  B.  G.  Beasley,  as  administrator  of  the  estate 
and  effects  of  the  said  William  Bell,  is  entitled  to  prove  under 
the  conmiission  of  bankruptcy  issued  against  the  said  William 
Scott,  the  whole  or  any  and  what  part  of  the  said  sum  of  9,4952. 
l%s.  5d.y  the  balance  remaining  unpaid  of  the  monies  advanced 
by  the  said  William  Bell  to  the  said  William  Scott. 

WeihereU  on  a  former  day  in  this  Term,  argued  on  behalf  of 
the  parties  claiming  to  prove  under  the  commission;  and  as 
to  the  balance  of  8172.  14«.  lid.  he  said,  that  *it  could  not  be  [  *75i  ] 
affected  by  the  illegality  of  the  contract  between  Wm.  Bell  and 
Scott,  having  been  incurred  before  the  existence  of  that  contract; 
and  as  to  the  remaining  balance  he  said  it  would  be  hard  to 
implicate  the  other  partners  in  the  transaction,  because  one  of 
them  made  the  advances  out  of  the  partnership  funds  for  the 
purposes  of  his  own  private  speculation.  And  he  urged  that 
there  was  no  case  like  the  present  where  the  money  had  been 
held  not  recoverable  by  the  other  partners.  In  SvUivan  v. 
Greaves, \  Mitchell  v.  Cockbume,l  Avbert  v.  Maze,%  and  Booih  v. 
Hodgson^W  it  will  be  found  that  the  actions  were  brought  either 
for  the  recovery  of  losses  paid,  or  of  profits  arising  out  of  the 
illegal  partnership ;  so  that  in  those  cases  to  have  permitted  the 
plaintiffs  to  recover  would  have  been  to  have  enforced  those  very 
agreements  which  the  law  had  prohibited.  But  this  claim  is 
not  to  enforce  the  agreement,  but  is  collateral  to  it,  and  it  has 
never  been  decided  that  a  loan  of  money,  the  object  of  which 

t  Park's  Tnsur.  8.  S  5  fi.  B.  624  (2  Bos.  &  P.  371). 

t  2  H.  Bl.  379.  II  6  T.  E.  405. 
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ExpaHe     was  Only  in  an  executory  sense  for  illegal  purposes,  might  not 
in^       be  recovered  back.    If  indeed  a  specific  sum  had  here  been  lent 
^*'*^"-       on  a  specific  policy  for  the  payment  of  a  loss  accrued  under  it, 
that  might  have  been  different ;  but  the  case  negatives  that,  and 
shews  that  the  loan  was  a  floating  loan  for  general  purposes, 
and  it  is  not  even  stated  that  it  was  applied  to  those  purposes. 
But  granting  that  some  part  of  it  was  so  applied,  the  parties 
claiming  will  be  entitled  to  the    residue.      Suppose    A.  had 
advanced  10,000Z.  to  B.  on  an  illegal  concern  between  them,  and 
B.  expends  only  5,0002.,  would  it  not  be  against  conscience  to 
allow  B.  to  retain  the  residue?    Or  suppose  A.  had  advanced 
(  *755  ]      the  money  partly  on  a  legal  and  partly  on  *an  illegal  concern, 
could  B.  refuse  to  account  for  the  whole  ?     In  Laausaude  v. 
White  f  it  was  held  that  money  paid  upon  an  illegal  considera- 
tion might  be  recovered  back ;  and  though  in  Howson  v.  Hancockl 
the  Court  resolved  otherwise,  that  was  because  there  the  money 
had  been  paid  over  by  consent.    And  in  Steers  v.  L<ishleyy% 
where  Lord  Ebnyon  would  not  permit  the  plaintiff  to  recover 
on  a  bill  of  exchange  given  for  the  differences  paid  in  a  stock- 
jobbing transaction,  yet  he  said  that  ''if  the  plaintiff  had  lent 
this  money  to  the  defendant  to  pay  the  differences,  and  had  after- 
wards received  the  bill  in  question  for  that  sum,  then  according 
to  the  principle  established  in  Petrie  v.  Hannay  \\  he  might  have 
recovered ; "  thereby  recognizing  the  possibility  of  a  contract's 
existing  collateral  to  the  illegal  contract.      And  in  Mitchell  v. 
Cockbume,   Eybe,  Ch.  J.,  adverting  to  Fcnkney  v.  Reyn(ms,f\ 
observes,  "  that  those  cases  were  one  step  removed  from  the 
illegal  contract  itself,  and  did  not  arise  immediately  out  of  it." 
That  is  the  description  of  the  present  case ;    it  is  a  contract 
collateral  to,  or  rather  independent  of,  the  original  transaction. 

PvUer^  contruy  was  stopped  by  the  Court. 

Lord  Ellenborouqh,  Ch.  J. : 

If  there  were  any  possibility  of  separating  the  guilty  from  the 

t  7  T.  B.  635.  Faikney  t.  Beynoua  were  OTerxnled 

X  8  T.  E.  576.  by  Cannan  t.  Bryce  (1819)    3  B,  & 

§  6  T.  B.  61.  Aid.  179.— F.  P. 

)!  3  T.  B.  418.  This   case  and         f  4  Burr.  2069. 
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innocent  partner,  the  Court  would  gladly  have  caught  hold  of  Ex  parte 
any  circumstance  for  that  purpose.  This,  however,  must  be  j^,^^' 
considered  as  if  the  claim  were  instituted  in  the  name  of  all  Bcott. 
the  partners  for  the  benefit  of  the  delinquent  partner  as  *well  [  *756  ] 
as  the  rest.  The  question  then  comes  to  this,  whether  these 
advances  could  be  recovered  from  Scott,  the  party  to  the  illegal 
adventure.  How  was  the  money  advanced  ?  If,  as  it  has  been 
contended,  this  were  a  loan  of  money  on  account  generally, 
there  would  have  been  much  in  the  argument ;  but  it  was  not  an 
advance  for  general  purposes,  but  for  the  very  purpose  of  carry- 
ing into  effect  this  illegal  traffic  and  concern  between  the  partners. 
It  was  argued  as  if  the  purpose  for  which  the  money  was  first 
advanced  was  equivocal ;  that  it  was  only  upon  Scott's  account 
and  for  his  accommodation,  but  the  latter  part  of  the  case 
expressly  states  that  the  whole,  except  the  sum  of  817Z.  1^8. 
11(2.,  was  on  account  of  payments  to  be  made  on  policies  under- 
written by  Scott  on  the  partnership  account  between  himself 
and  Wm.  Bell,  although  no  specific  sum  was  applied  for  or 
advanced  to  Scott  in  respect  of  loss  or  payment  on  any  particular 
policy.  I  take  it  for  granted  that  this  is  the  usual  way  in  which 
one  partner  makes  advances  to  another ;  and  this  was  not  a 
transaction,  as  it  has  been  put  in  argument,  of  a  mixed  nature, 
combining  a  legal  as  well  as  an  illegal  object,  to  the  former  of 
which  these  advances  might  be  ascribed;  but  the  whole  was 
illegal.  Nor  does  this  case  fall  within  Petrie  v.  Hannay,  and 
Faikney  v.  Reyntms,  as  they  were  described  by  Etbb,  Gh.  J.,  as 
being  one  step  removed  from  the  illegal  contract ;  it  is  to  carry 
into  effect  the  illegal  contract  itself.  Under  these  circumstances 
I  think  an  action  could  not  be  maintained  to  recover  back  these 
advances.  It  is  unnecessary  to  go  through  the  other  cases  of 
Mitchell  V.  Cockbume  and  AvAert  v.  Maze.  This  is  clearly  an 
attempt  to  recover  back  money  advanced  for  the  furtherance  and 
in  the  very  execution  of  an  illegal  contract,  *and  if  recoverable,  [  *7o7  ] 
80  might  money  advanced  for  the  purpose  of  carrying  on  a 
smuggling  transaction.  These  remarks  do  not  apply  to  the  sum 
of  817{.  14s.  lid.,  which  was  advanced  before  this  illegal  partner- 
ship was  entered  into. 
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JSap  parte       Lb  BlANC,  J. : 
Bell, 
In  re  The  single  fact  stated  puts  an  end  to  the  argument ;  for  it  is 

stated  that  the  advances  were  on  account  of  payments  to  l>e  made 

on  policies  of  assurance ;  which  amounts  to  the  same  thing  as 

if  they  had  been  made  on  a  particular  policy. 

The  GouBT  sent  the  following  certificate : 

'*  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  ate  of  opinion  that  J.  Bell,  B.  G.  Beasley, 
and  Walter  Bell,  as  surviving 'partners  of  William  Bell,  are 
entitled  to  prove  8172.  lis.  lid,,  and  no  more,  of  the  balance 
remaining  unpaid  of  the  money  advanced  by  the  said  William 
Bell  to  W.  Scott,  under  the  commission  issued  against  the  said 
W.  Scott,  and  that  B.  G.  Beasley,  as  administrator  of  the  estate 
and  effects  of  the  said  William  Bell,  is  not  entitled  to  prove  any 
thing  under  the  said  commission. 

'*  ELLBNBOBOUaH. 

"  S.  Lb  Blanc. 

"  J.  Baylby. 

*'  H.  Dampibb." 
"July  1th,  1818." 
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K   B.  MICHAELMAS  TERM. 


KIEBT    AND    Others    v.    THE    DUKE    OF    MAEL-       isis. 

BOKOUGH    AND    AX0THEB.t  ^2!l^' 

;(2  M.  &  S.  18—23.)  I"  18  ] 

A  bond  entered  into  by  A.  and  B.  to  the  plaintiffs,  to  enable  A.  to 
carry  on  his  trade,  conditioned  for  the  payment  of  all  such  somB  not 
exceeding  3,000/.  which  should  at  any  time  thereafter  be  adyanced  by 
plaintiffs  to  A.,  is  not  a  continuing  guarantee  to  the  extent  of  3,000/. 
for  advances  made  at  any  time,  but  only  a  guarantee  for  advances  once 
made  to  the  extent  of  3,000/.  Payments  made  generally  to  the  plaintiffs 
on  the  account  of  A.  may  be  applied  by  them  in  liquidation  of  a  balance 
existing  against  A.  before  the  execution  of  the  bond,  and  B.  cannot 
insist  upon  their  being  applied  in  exoneration  of  his  liability  on  the 
bond,  although  at  the  time  of  his  entering  into  it  plaintiffs  did  not  give 
him  notice  that  any  balance  was  then  existing  against  A. 

Debt  pn  bond  for  6,000Z.,  dated  the  11th  of  March,  1811.  The 
defendant,  Gobum,  pleaded  bankruptcy,  and  the  plaintiffs 
entered  a  noUe  prosequi  as  to  him.  The  Duke  of  Marlborough 
let  judgment  go  by  default.  Whereupon  the  plaintiffs  set  forth 
the  condition  of  the  bond,  reciting  that  Gobum  having  occasion 
for  divers  sums  of  money,  not  exceeding  in  the  whole  the  sum 
of  S,OOOZ.,  had  applied  to  the  plaintiffs  to  advance  the  same  at 
such  times  and  in  such  parts  and  proportions  as  he  might 
require,  which  they  had  agreed  to  advance  on  the  Duke's  entering 
into  the  said  obligation  jointly  with  Gobum,  (to  which  the 
Duke,  at  the  request  of  Gobum,  had  consented,  to  enable  him 
(Cobum)  to  carry  on  the  trade  in  which  he  *was  engaged,  and  [  *19  ] 
to  prevent  the  inconvenience  that  he  would  be  put  to  if  the 
advance  were  not  made) ;  it  was  therefore  conditioned  for  the 
payment  by  Gobum  and  the  Duke  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  unto  the 
plaintifiis,  their  executors,  administrators,  or  assigns,  of  all  such 
Bozn  or  sums  of  money,  not  exceeding  the  sum  of  8,0002.,  with 
lavvful  interest,  which  should  or  might  at  any  time  or  times 
thereafter  be  advanced  and  lent  by  the  plaintiffs  to  Gobum,  or 

t    Distrngnifllied,  in   Be   Sherry,      Terry  (1884)  26  Ch.  Diy.  692,  704; 
Lamdm  and  Comiiy  Banking  Ch.  v.      53  L.  J.  Gh.  404.— B.  G. 
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KiBBT  paid  to  his  use  by  his  order  and  direction.  The  plaintiffs  then 
The  Duke  suggested,  under  the  statute,  the  following  breaches,  viz.  That 
OF  Marl-    ^^j  divers  times  after  the  making  of  the  condition,  and  before  the 

BO&OUGH.  ®  ' 

issuing  the  writ,  they  did  advance  and  lend  to  Gobum,  and  did 
pay  to  his  use,  divers  sums  of  money,  amounting,  for  money 
lent  and  advanced,  and  for  money  paid  to  his  use  respectively, 
to  the  sum  of  2,500Z.  and  that  the  interest  upon  and  in  respect 
of  such  sum  amounted  to  the  sum  of  250/.  but  that  the 
defendants  had  not,  nor  had  either  of  them  paid  the  same  to 
the  plaintiffs.  Whereupon  a  writ  of  inquiry  was  awarded,  and 
came  on  at  the  last  Lent  assizes  for  the  county  of  Oxford,  when 
a  verdict  was  taken  for  2,288/.  Bs.  Id.  and  interest  to  the  date  of 
the  final  judgment,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  case  stated  the  condition  of  the  bond  as  above,  and  that 
the  plaintiffs,  at  the  trial,  put  in  an  account  with  Cobum,  the 
items  of  which,  with  their  respective  dates,  were  admitted  by  the 
Duke  to  be  correct,  and  which  account  was  an  account  current 
of  monies  paid  and  received  by  them  to  the  credit  of  Cobum 
from  the  1st  of  February,  1811,  to  the  15th  of  February,  1818. 
Some  of  the  payments  on  the  credit  side  were  made  to  them 
r  «20  ]  ^specifically  on  account  of  the  bond.  The  only  question  between 
the  parties  was  the  amount  of  the  balance  due  from  the  Duke  to 
the  plaintiffs  on  the  above  account.  The  plaintiffs  claimed  a 
balance  of  2,288Z.  5$.  Id.  with  interest  to  the  date  of  the  final 
judgment,  contending,  Ist,  that  the  object  of  the  bond  was  to 
secure  such  balance  as  might  be  due  from  Goburu  to  them,  not 
exceeding  8,000/. ;  and,  2ndly;  supposing  the  bond  not  to  extend 
to  any  sums  advanced  to  Cobum  after  the  first  8,000/.  imme- 
diately following  the  execution  of  the  bond,  yet  that  they  (the 
plaintiffs)  were  at  liberty  to  apply  all  payments  made  on  Gobnm's 
account,  and  not  specifically  appropriated,  in  liquidation  of  the 
debt  due  to  them  from  Cobum  prior  to  the  execution  of  the  bond, 
and  also  of  any  debt  which  might  be  due  from  Cobnm  to  them 
independently  of  the  bond. 

On  the  other  hand, '  the  Duke  insisted,  1st,  that  the  condiiicn 
of  the  bond  did  not  extend  to  any  sum  advanced  by  the  plaintiffs 
to  Cobum  before  the  execution  of  the  bond ;   2ndly,  that  ihe 
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bond  was  a  eecurity  only  for  the  first  sums  advanced  to  the       Kibbt 

extent  of  8,0002.,  and  not  a  continaing  guarantie  after  money  to    the  duke 

the  extent  of  3,000Z.  had  been  once  advanced ;    8rdly,  that  how-    ^bobough" 

ever  the  matter  might  be  as  between  the  plaintiiffs  and  Cobum, 

yet  as  between  the  plaintiffs  and  the  Duke,  the  latter  had  a 

right  to  have  the  sums  of  money  paid  by  Cobum  to  the  plaintiffs 

after  the  execution  of   the  bond  applied    in  his  (the  Duke's) 

exoneration  to  the  liquidation  of  the  advances  made  on  the  bond, 

and  that  the  plaintiffs  could  not,  as  against  him,  apply  such 

sums  of  [money  to  the  payment  of  any  debt  antecedently  due 

from  Cobum.    Upon  these  principles  the  balance  due  from  the 

Duke  would  be  1,8102.  lis.  6d,,  ^taking  up  the  account  of  the       [  *2i  ] 

plaintifiis  from  the  date  of  the  bond,  and  making  a  stop  therein 

at  the  time  when  the  first  3,0002.  were  advanced,  and  applying 

all  the  sums  received  by  the  plaintiffs  since  the  execution  of  the 

bond  to  the  satisfaction  of  the  bond.      The  question  for  the 

opinion  of  the  Court  is,  what  balance,  under  the  circumstances, 

the  plaintiffs  are  entitled  to  recover. 

Bosanqtiet,  in  support  of  the  first  point  made  for  the  plaintiff, 
contended  that  the  Court  would  look  to  the  intention  of  the 
parties,  in  order  to  put  a  construction  on  the  condition,  and  he 
cited  Mefca(/'v.  Bruin yf  to  shew  that  the  apparent  intention  is 
to  be  regarded  ;  and  therefore,  in  that  case,  a  bond  conditioned 
for  the  service  of  a  clerk  to  the  Globe  Insurance  Company  was 
held  good,  though  the  Company  was  not  incorporated  at  the 
date  of  the  bond.  He  said  that  here  the  intention  was  to  benefit 
Cobum  in  his  trade,  by  the  advance  of  a  sum  not  exceeding 
8,000/.,  to  which  extent  the  defendant  was  to  remain  liable  on 
the  bond,  without  reference  to  the  time  when  or  the  manner  in 
which  the  advances  were  made,  the  only  restriction  being  the 
amount.  On  the  second  point  he  relied  on  Goddardy.  Cox,l 
and  Blo88  v.  Cutting,  there  cited ;  and  in  Hutchinson  v.  Bell,^ 
Mansfield,  Ch.  J.  said,  "Where  a  person  pays  money,  not 
specifying  on  what  account  it  is  paid,  it  is  in  the  power  of  the 
person  who   receives  it   to  apply  it   to  whatever  account    he 

t  11  B.  K.  432  (12  East,  400).  §  1  Taunt.*  564. 

t  2  Stx.  1194. 
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ElKBT 

V, 

Thk  Duke 
OF  Mabl- 

BOSOnOH. 

[22] 


[23] 


pleases ; "   and  the  same  [doctrine  is  laid  down  in  Dawson  y. 
Remnant  A 

W.  E.  Taunton,  contra,  admitted  the  rule  that  where  money 
is  paid  generally  on  account  the  receiver  has  a  right  to  appro- 
priate it ;  but  he  urged  that  here  the  rule  did  not  apply,  because 
the  defendant,  being  merely  a  surety  for  Cobum,  should  have 
been  apprized  by  the  plaintiffs  at  the  time  when  he  executed  the 
bond,  that  there  were  .debts  then  outstanding  against  Cobum ; 
otherwise  in  the  absence  of  such  notice  he  had  a  right  to  pre- 
sume that  the  account  was  then  clear  between  them :  therefore 
the  plaintiffs,  not  having  given  any  notice,  shall  not  be  at  liberty 
to  appropriate  the  payments  towards  the  liquidation  of  any 
debts  which  subsisted  before  the  execution  of  the  bond.  And  he 
cited  Neivmarch  v.  Clay  I  as  an  instance  where  the  rule  now 
contended  for  was  held  not  to  apply.  And  if  it  should  be  held 
otherwise  in  this  case,  he  said  that  the  defendant  would  be  liable 
for  advances  made  before  the  date  of  the  bond,  though  the  con- 
dition only  went  to  future  advances,  which  would  be  manifestly 
against  the  intention  of  the  parties. 

Lord  Ellbnborough,  Ch.  J. : 

Both  sides  contend  for  too  much.  This  is  a  bond  given  by 
the  surety  as  an  indemnity  for  advances  to  a  definite  amount ; 
it  is  the  same  as  if  the  surety  had  expressed  that  the  bankers 
might  lend  to  the  amount  of  S,OOOZ. ;  and  when  an  advance  was 
made  to  that  amount  the  guarantie  became  functus  officio,  and 
was  not  a  continuing  guarantie.  On  the  other  point,  the 
defendant  should  have  inquired  at  the  time  when  he  executed 
the  bond  whether  the  account  stood  clear :  it  is  not  a  matter  for 
presumption. 

The  Court  determined  that  the  balance  which  the  plaintiffB 
were  entitled  to  recover  was  1,870Z.  2«.  Id.  with  interest. 


t  6  Bap.  N.  P.  C.  26. 


t  14  East,  239. 
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► 


KENSINGTON,  Assignee  op  THOMAS   CHANTLEK,        i8i3. 
A  Bankrupt,   v.  T.   CHANTLER  the  Younger.  — 

(2  M.  &  S.  36^8.)  [  36  ] 

Money  given  by  a  father,  who  is  a  trader,  to  his  son,  to  advance  him 
in  a  partnership  trading  concern,  is  not  within  1  Jac.  I.  c.  15,  s.  5,t  and 
cannot  be  recovered  from  the  son  by  the  assignees  of  the  father,  who 
afterwards  becomes  bankrupt. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  bank- 
rupt before  his  bankruptcy,  and  for  money  had  and  received  to 
the  use  of  the  plaintiff.  Plea,  general  issue.  At  the  trial  before 
Lord  Ellenborough,  Ch.  J.  at  the  Middlesex  sittings  after  last 
Michaelmas  Term,  a  verdict  was  found  for  the  plaintiff  for  800Z., 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

Thomas  Chantler,  the  bankrupt,  was  in  and  before  May,  1809, 
a  trader  as  banker  and  money-scrivener,  and  was  duly  declared 
a  bankrupt  on  the  12th  of  April,  1810,  and  on  the  10th  of  May 
the  commissioners  executed  an  assignment  of  his  estate  and 
effects  to  the  plaintiff,  and  on  the  7th  of  April,  1812,  they  exe- 
cuted a  special  assignment  to  the  plaintiff  of  the  monies  sought 
to  be  recovered  by  him  in  this  action.  The  defendant  was 
examined  on  his  oath  before  the  commissioners  under  the  com- 
mission, on  the  6th  of  June,  1810 ;  and  in  his  examination, 
signed  by  him,  deposed  (amongst  other  things)  as  follows :  that 
about  a  month  before  attaining  the  age  of  twenty-one  his  father 
gave  him  two  flatts  or  boats  which  had  been  in  his  possession 
ever  since,  and  also  several  sums  of  money,  of  which  he  had  not 
kept  any  account ;  that  he  attained  the  age  of  twenty-one  on  the 
SOth  of  May,  1808 ;  that  about  May,  1809,  he  embarked  in  a 
salt-work  with  Messrs.  *Lawton  and  others,  and  his  father  then  [  ♦a;  ] 
agreed  to  give  him  2,0002.  to  embark  in  the  concern,  but  paid 
and  advanced  about  400Z.  only,  he  could  not  say  exactly ;  that 
the  advance  of  all  the  parties,  was  800Z.  apiece;  that  he  (the 
defendant)  kept  the  books,  but  could  not  say  to  what  amount  he 
had  advanced,  but  thought  he  had  advanced  more  than  the  other 

t  See  the  same  principle  applied  Player ,  Ex  parte  Harvey  (1885)  15 
to  the  constniction  of  the  Bankruptcy  Q.  £.  D.  682,  54  L.  J.  Q.  £.  554. 
Act,  1883,  B.  47,  sub-aecs.  1  &  3.   fie      — E.  C. 
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KEKBiKOToir  partners.  Not  less  than  800Z.  or  more  than  l^OOOZ.  perhaps 
CHA^•TLER.  900L  had  been  advanced  on  account  of  the  said  salt-works  by 
his  father.  He  had  no  accounts  or  minutes.  Several  sums 
were  advanced ;  the  first  advance  was  made  directly  after  May, 
1809,  but  he  did  not  recollect  the  sum ;  the  last  advance  was 
made  about  October  or  November.  The  difference  between  the 
8002.  or  400/.  and  the  1,OOOZ.  was  in  his  possession,  except  what 
he  had  spent;  the  horses  might  have  been  paid  out  of  this 
money,  and  he  had  about  400/.  by  him.  He  was  entrusted  with 
his  father's  cash  occasionally,  and  had  taken  sums  therefrom 
without  mentioning  the  sum  at  the  time,  which  were  all  included 
in  the  1,000/.  before  mentioned  to  have  been  received  on  account 
of  the  2,000/.  promised  to  him  by  his  father.  The  flatts  cost 
about  780/.  and  were  paid  for  by  the  father.  It  was  agreed  at 
the  trial  that  this  deposition  contained  the  real  facts  of  the  case, 
and  that  it  should  be  used  on  the  argument  of  this  case  by  either 
party.  In  this  case  the  venue  having  been  changed  into 
Cheshire  was  brought  back  into  Middlesex  by  the  usual  rule,  and 
the  only  evidence  arising  in  Middlesex,  was  the  production  of 
the  commission  of  bankruptcy,  tested  at  Westminster  the  12th 
day  of  April,  1810 ;  upon  which  an  objection  was  made  by  the 
defendant's  counsel  that  the  plaintiff  ought  to  be  nonsuited,  and 
[  ♦38  ]  the  point  was  reserved  by  his  Lordship.  ♦The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover ;  if  the  Court  shall  be  of  that  opinion  the  verdict  is  to 
stand ;  if  not,  a  nonsuit  is  to  be  entered. 

Burrovghf  for  the  plaintiff,  having  received  an  intimation 
from  Lord  Ellenbobouqh,  Ch.  J.  that  his  Lordship  and  the 
other  Judges  were  of  opinion  the  proof  was  sufficient  to  satisfy 
the  plaintiff's  undertaking  to  give  material  evidence  in  Middle- 
sex, addressed  himself  to  the  other  point,  which  he  said  was  this, 
whether  a  voluntary  gift  of  money  by  a  father,  who  is  a  trader,  to 
his  son,  not  upon  the  marriage  of  his  son,  was  within  the  statute 
1  Jac.  I.  c.  16,  s.  6.  And  he  contended  that  it  was ;  and  cited  Ex 
parte  Shorland,^  where  the  Lord  Chancellor  seemed  to  think  that 
a  gift  of  money  might  be  brought  within  the  statute,  though  it  was 

t  6  E.  E.  86  (7  Yes.  88). 
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not  80  in  that  case;  and  acoording  to  Nicholas,  J.  in  Tucker  v.  Keksinqtok 
Co8h,f  the  statute  ought  to  receive  a  large  construction,  because  chantlkb. 
it  was  made  for  the  good  of  the  commonwealth :  but  Lord 
Ellenbobough,  Ch.  J.  observed  that  the  statute  had  not  the 
word  money,  and  seemed  to  be  confined  to  things  which  were 
the  subject  of  conveyance,  and  capable  of  being  conveyed  or  pro- 
cured to  be  conveyed;  and  that  the  doctrine  contended  for 
would  go  the  length  of  making  a  son  liable  to  refund  every 
portion  of  money  given  to  him  by  his  father  for  his  main- 
tenance. 

Per  GuRUM  :  Nonsuit  to  be  entered. 


MARTIN  V.   BRECKNELL.!  iws. 

*                                        ^JVlw.  6. 
(2  M.  &  S.  39— 42.)§  ^ 

The  obligee  of  a  bond  given  by  principal  and  surety  conditioned  for  [  39  ] 
the  payment  of  money  by  instalments,  who  has  proved  under  a  conmiis- 
sion  of  bankruptcy  against  the  principal  the  whole  debt,  and  received  a 
dividend  thereon  of  2s,  and  Id.  in  the  pound,  may  recover  against  the 
surety  an  instalment  due,  making  a  deduction  of  2s,  and  Id,  on  the 
amount  of  such  instalment,  and  the  surety  is  not  entitled  to  have  the 
whole  dividend  applied  in  discharge  of  that  instalment,  but  only  rate- 
ably  in  part  payment  of  each  instalment  as  it  becomes  due. 

Bbbt  on  bond  dated  the  25th  of  March,  1809,  for  18,0002. 
The  defendant  craves  oyer  of  the  bond  and  condition,  which  is 
a  joint  and  several  bond  by  one  Gardiner  and  the  defendant, 
conditioned  for  the  payment  by  Gardiner  to  the  plaintiff,  of 
9,0002.,  vfith  interest  half-yearly  at  5  per  cent.,  at  the  times 
and  in  manner  following,  (that  is  to  say,)  600Z.  on  the  25th  of 
March,  1810,  and  the  like  sums  on  the  same  day,  in  the  six  suc- 
cessive years  following,  the  sum  of  1,000Z.  on  the  25th  of  March, 
1817,  and  the  like  sums  on  the  same  day  in  the  three  successive 
years  following,  and  800Z.  being  the  residue  of  the  said  9,000Z., 
on  the  25th  of  March,  1821,  together  with  all  interest  and  arrears 
of  interest  that  might  be  then  due,  &c. :  the  defendant  pleads 
payment  of  the  1st  and  2nd  instalments  with  interest  by  Gar- 
diner, and  of  the  Srd  by  himself,  (on  which  no  question  arose) ; 

t  Styles,  289.  6  Ch.  792.— F.  P. 

X  See  Hobson  v.  Bass  (1871)  L.  B^         §  Also  reported  2  Bose  156. 
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Martin  and  *as  to  the  4th  inBtahnent,  that  on  the  20th  of  February, 
Bbbckkbll.  1813,  Gardiner  became  a  bankrupt,  and  that  afterwards  and 
before  the  25th  of  March,  1813,  the  plaintiff  received  from  the 
estate  of  Gardiner  as  and  for  a  dividend  upon  so  much  of  the 
said  principal  money  as  still  remained  due  to  the  plaintiff  upon 
the  bond  and  condition  the  said  4th  instalment,  or  sum  of  600/.^ 
together  with  all  interest  then  due.  And  so  he  concludes  that 
the  bond  and  condition  hath  been  in  all  things  well  and  truly 
performed  by  payment  of  the  said  several  instalments  so  due- 
[•40]  The  plaintiff  replies,  and  denies  the  receipt  modo  *et  forma  ;  on 
which  issue  is  joined.  At  the  trial  before  Lord  Ellekborouoh, 
Ch.  J.,  at  the  Middlesex  sittings  after  last  Easter  Term,  the 
jury  found  a  verdict  for  the  plaintiff,  and  assessed  damages  at 
780L,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  three  first  instalments,  together  with  all  interest  due  on 
the  bond  up  to  the  25th  of  September,  1812,  were  duly  paid  as 
stated  in  the  plea.  On  the  13th  of  June,  1812,  Gardiner  became 
a  bankrupt,  and  the  plaintiff,  on  the  13th  of  February,  1813, 
proved  under  his  commission  the  sum  of  7,200/.,  being  the  prin- 
cipal money  then  remaining  due  on  the  bond,  and  on  the  same 
day  received  from  the  assignees  of  Gardiner  a  dividend  of 
2«.  l\d.  in  the  pound  on  his  debt  of  7,200Z.,  amounting  to  945L 
No  interest  was  proved  or  paid  under  the  commission.  The 
fourth  instalment,  amounting  to  600Z.,  and  interest  on  the  sum 
of  7,200/.,  from  the  25th  of  September,  1812,  to  the  25th  of 
March,  1813,  amounting  to  180/.,  still  remain  unpaid,  except  so 
far  t  B  the  Court  may  consider  the  same,  or  any  part  thereof,  to 
have  been  satisfied  by  the  dividend  of  945/.  so  received  by  the 
plaintiff  under  the  commission. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  4th 
instalment,  and  the  interest  on  7,200/.  from  the  25th  of  Septem- 
ber, 1812,  to  the  25th  of  March,  1813,  are  satisfied  in  whole  or 
in  part  by  the  dividend.  If  the  Court  shall  be  of  opinion  that 
the  same  are  not  satisfied,  then  the  verdict  is  to  stand  for  780/. 
found  by  the  jury,  or  for  such  other  sum  as  the  Court  shall 
think  the  plaintiff  entitled  to  recover :  but  if  the  Court  shall  be 
cf  opinion  that  the  same  are  satisfied,  then  a  nonsuit  to  be 
entered. 
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Ricliardson,   for  the  plaintiff,  admitted  that  he  could  not      Martin 
retain  the  verdict  for  the  whole  sum  found  by  the  jury,  but  in-   brecksell. 
aisted  that  he  was  entitled  to  that  sum,  making  a  deduction  of        [  41  ] 
28.  lid,  in  the  pound  upon  the  amount  of  the  4th  instalment, 
and  a  rebate  for  interest  from  the  13th  of  February,  when  the 
dividend  was  received,  to  the  25th  of  March,  when  the  instalment 
became  due.    In  cases  of  bankruptcy  the  fund  is  to  be  distri- 
buted in  liquidation  of  each  pound  due  to  each  creditor ;  and  if 
there  be  not  sufficient  to  liquidate  the  whole,  then  proportionally 
in  part  payment  of  each  pound. 

PuUer,  contra,  was  here  called  on  by  the  Court,  and  he  said 
that  the  only  question  was,  how  far  the  obligee,  who  had 
received  945Z.  on  account  of  this  bond,  was  at  liberty  as  against 
a  surety  to  withhold  any  part  of  it  from  being  applied  in  dis- 
charge of  the  instalment  due,  and  to  apply  it  only  rateably  to 
that  instalment.  And  he  contended  that  the  whole  ought  to  go 
in  discharge  of  the  instalment ;  and  took  a  distinction  between 
money  paid  by  the  act  of  the  party  and  money  paid  by  act  of 
law :  in  the  one  case  the  party  paying  may  appropriate  it  as  he 
pleases ;  and  therefore  if  Gardiner,  while  he  continued  solvent, 
had  paid  the  945Z.  expressly  on  account  of  each  instalment  as 
it  became  due,  that  would  have  been  different ;  but  where  the 
money  is  paid  by  act  of  law,  the  law  will  appropriate  it ;  and  in 
this  case  it  will  appropriate  it  in  favour  of  the  surety,  because  the 
proving  under  the  commission  was  for  the  benefit  of  the  surety. 
And  this  will  not  prejudice  the  plaintiff  in  the  result,  for  if  the 
dividend  is  appUed  in  discharge  of  the  instalment  now  due,  it  will 
^relieve  the  future  instalments  from  this  charge,  and  the  plaintiff  [  *42  ] 
will  still  be  entitled  to  look  to  the  surety  upon  his  bond  for  all 
bat  945Z.,  which  he  has  received.  He  said  that  he  was  not  able 
to  find  any  case  upon  the  point. 

Lord  Ellbnborouoh,  Ch.  J. : 

There  might  perhaps  have  been  a  case  where  it  was  held  that 
a  payment  under  a  commission  of  bankruptcy  should  enure  en- 
tirely to  the  benefit  of  the  surety ;  but  if  there  be  not  any  such 
case,  then  it  must  be  taken  according  to  the  nature  and  reason 
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Martin      of  the  thing ;  that  is,  as  each  instalment  becomes  due,  28.  l^d. 

Bbbcknbll.  ^  ^h®  pound  is  to  be  deducted  out  of  it.     It  might  make  a 

material  difference  to  the  plaintiff  whether  he  is  to  recover  on 

the  instalment  now  due,  or  to  wait  for  a  future  instalment ;  for 

before  that  grows  due  the  surety  might  become  insolvent. 

Bayley,  J. : 

The  surety  is  benefited  by  this  dividend  ;  for  he  has  a  right  to 
deduct  28.  l\d.  in  the  pound  out  of  each  instalment. 

The  Court  directed  the  verdict  to  stand  for  the  sum  founds 
deducting  28.  l^d.  in  the  pound  on  600Z.,  with  a  rebate  of  in- 
terest from  the  15th  of  February  to  the  25th  of  March. 


1813.  ADLEY   r.   REEVES. 

^_^'  (2  M.  &  S.  53—61.) 

P  .Q  ^  A  bye-law  made  by  the  freemen  of  a  company  of  oyster  fi^ermen, 

prohibiting  any  freeman  from  being  engaged  in  the  trade  of  sending 
oysters  to  market  from  any  other  ground  on  the  Kentish  shore  than  the 
oyster-ground  of  the  company,  under  a  penalty  of  10/.,  and  in  case  of 
refusal  to  pay  the  same,  that  such  freeman  shall  thenceforth  and  until 
the  fine  be  paid  be  excluded  from  all  share  of  the  profits  to  be  made 
thereafter  by  the  joint  trade  of  the  company,  is  void ;  and  not  supported 
by  a  usage  for  the  freemen  to  make  orders  for  regulating  the  company 
and  fishery,  with  fines  and  penalties  for  the  breach  of  such  orders,  and 
for  prohibiting  the  freemen  from  being  engaged  in  other  oyster-grounds 
tmder  penalties  to  be  stopped  out  of  the  money  arising  by  the  sale  of 
the  stint  of  oysters  of  such  freemen. 

Assumpsit  against  the  defendant  as  treasurer  of  the  Company 
of  Free  Fishers  and  Dredgers  of  Whitstable,  for  money  had  and 
received  by  him  to  the  use  of  the  plaintiff.  Plea,  general  issue* 
At  the  trial  before  Lord  EUenborough,  Gh.  J.  a  verdict  was 
found  for  the  plaintiff,  damages  52.,  and  costs  40«.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : 

There  has  been  time  out  of  mind  an  oyster  fishery  within  the 
limits  of  the  manor  and  royalty  of  Whitstable  in  Kent,  extending 
a  considerable  distance,  which  has  been  managed  and  carried  on 
by  a  Company  of  Free  Dredgers,  called  the  Whitstable  Company 
of  Dredgers,  who  have  held  the  same  from  time  out  of  mind  as 


voL.xrv.]  1818.     K.  B.    2  M.  iSc  S.  53—55.  588 

tenants  under  the  lord  of  the  manor  and  royalty,  on  payment  of       Adlbt 
a   certain  annual  rent;    and  the  lord  has  also  held  a  court,      kebvbs. 
commonly  called  a  Court  of  Dredging,  for  the  ordering  and 
regulating  of  the  said  oyster  fishery,  besides  the  court  leet  and 
court  baron  of  the  manor;    at  which  Court  of  Dredging  the 
fishermen  and  dredgermen  have  constantly  attended  pursuant  to 
a  notice  given  by  the  lord  or  his  steward  of  the  said  *Court  of       C  *5*  ] 
Dredging,  and  out  of  the  freemen  of  the  said  Company  twelve  of 
the  most  sufficient  men  amongst  the  said  dredgers  have  used  to 
be  sworn  to  be  of  the  jury  of  the  said  court,  and  the  foreman, 
jury,  and  major  part  of  the  freemen  of  the  Company  present  at 
the  Court,  with  the  consent  of  the  lord  or  his  steward,  have  used 
to  make  orders  for  regulating  the  Company,  and  oyster  fishery, 
with  fines  and  penalties  for  the  breach  of  such  orders,  such  fines 
and  penalties  being  in  some  instances  made  payable  to  the  lord 
of  the  manor  and  royalty  for  the  time  being,  in  other  instances 
to  the  lord  and  the  tenants  of  the  fishery  jointly,  and  in  other 
instances  to  the  tenants  or  Company  alone ;    which  fines  and 
penalties  have  been  accustomed  to  be  collected  and  levied  in  the 
manner  directed  by  the  orders.     Orders  or  bye-laws  have  from 
time  to  time  been  made  in  the  manner  before  mentioned,  for 
prohibiting  under  certain  penalties  the  freemen  from  holding  or 
using  any  other  grounds  for  the  catching  of  oysters,  or  from 
being  in  partnership  with  any  other  tenant  or  tenants,  occupier 
or  occupiers  of  any  other  oyster-grounds  than  the  oyster-grounds 
belonging  to  the  manor  and  royalty,  and  also  directing  such  fines 
and  penalties  to  be    stopped  and  detained  out  of  the  money 
arising  by  the   sale  of  the  stint  of  oysters  of  such  freemen 
offending.     At  a  Court  of  Dredging  duly  held  for  the  ordering 
and  regulating  the  said  Company  and  oyster  fishery  on  the  22nd 
of  July,  1805,  pursuant  to  notice,  an  order  or  bye-law  was  made 
by   the  foreman,  jury,  and  major  part  of  the  freemen  of  the 
Company  present  at  that  Court,  with  the  consent  of  the  steward 
of  the  Court,  as  follows :  ''  It  is  ordered,  that  if  any  freeman  or 
free-widow  of  this  manor,  royalty.  Company,  or  fishery  of  Whit- 
stable,  shall  at  any  time  or  times  *hereafter,  either  by  himself       [  *6S  ] 
or  herself,  or  jointly  with  any  other  person  or  persons,  directly 
or   indirectly  be  engaged  or  concerned  in  the  trade  or  business  of 
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adlgt  sending  oysters  to  the  market  of  Billingsgate,  or  to  any  other 
Rebvbs.  market  or  markets,  place  or  places  for  sale,  from  any  oyster- 
ground  or  oyster-grounds  upon  the  Kentish  shore,  or  any  part 
thereof,  other  than  the  oyster-grounds  of  the  said  manor,  royalty, 
and  fishery  of  Whitstable,  such  freeman  or  free- widow  so  o£fend- 
ing  shall  forfeit  and  pay  as  a  fine  for  every  such  ofifence  the  sum 
of  ten  pounds,  to  be  applied  to  the  use  of  this  Company ;  and  in 
case  such  freeman  or  free- widow  shall  refuse  or  neglect  to  pay 
the  said  fine  or  sum  of  ten  pounds  to  the  water-bailiff  of  the 
said  manor  and  royalty  within  the  space  of  twenty-four  hours 
next  after  the  same  shall  have  been  duly  demanded  of  such 
freeman  or  free- widow  by  such  water-bailiff,  such  freeman  or  free- 
widow  so  neglecting  or  refusing  shall  from  thenceforth  and  until 
such  fine  be  paid,  be  wholly  excluded  from  all  share  of  the 
profits  to  be  made  thereafter  by  or  from  the  joint  trade  in  oysters 
of  the  freemen  of  this  manor,  royalty,  or  fishery ;  and  such 
profits  shall  in  the  mean  time  be  divided  as  if  such  freeman  or 
free-widow  so  neglecting  or  refusing  had  wholly  ceased  to  be  a 
freeman  or  free-widow  of  this  manor,  Company,  and  fishery." 
The  bye-law  contained  farther  prohibitions  against  any  freeman 
or  free-widow  permitting  any  apprentice  to  be  employed  in 
assisting  to  get  any  oysters  from  any  other  oyster-ground  on  the 
Kentish  shore,  and  generally  against  their  trading  in  oysters 
from  any  other  oyster-ground  on  the  Kentish  shore ;  and  also 
against  their  laying  any  oysters,  or  in  any  other  manner  support- 
ing any  other  oyster-ground  upon  the  Kentish  shore,  under  the 
[  *5<'»  ]  like  penalty  and  subject  to  the  *same  exclusion  in  case  of  neglect 
or  refusal  to  pay  as  before  mentioned. 

By  the  88  Geo.  III.  c.  42,  the  several  persons  then  comprizing 
the  Whitstable  Company  of  Dredgers,  and  their  successors,  were 
declared  a  body  corporate,  and  all  powers  then  belonging  to  and 
used  by  the  said  Company  for  the  regulation  of  the  fishery 
were  thereby  vested  in  the  said  corporation  and  their  successors, 
who  were  empowered  to  exercise  the  same  in  the  same  manner 
as  they  were  then  exercised  by  the  said  Company,  and  the  same 
power  and  authority  was  thereby  given  to  the  said  corporation 
and  their  successors  of  making  rules,  orders,  and  bye-laws  at  the 
Court  of  Dredging  of  the  said  manor  and  royalty  of  Whitstable 
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for  carrying  on,  regulating,  and  managing  the  said  fishery  as       Adlet 
were  then  vested  in  the  said  Company.  Rbkvbs, 

The  widows  of  freemen  of  the  Company,  and  the  eldest  sons 
of  freemen  on  their  attaining  the  age  of  sixteen,  are  entitled  to 
their  freedom ;  and  the  defendant  is  the  treasurer  of  the  Com- 
pany, and  withholds  the  sum  of  51.  in  his  hands,  which  the 
plaintiff  is  entitled  to  recover  in  this  action,  as  his  share  of  the 
stint  or  profits  made  by  the  joint  trade  in  oysters  of  the  freemen 
of  the  said  manor,  royalty,  and  fishery,  in  case  the  order  or 
bye-law  above  set  forth  be  not  valid.  Prior  to  and  at  the 
time  of  making  the  order  or  bye-law,  and  before  the  passing  of 
the  Act  of  Parliament,  the  plaintiff  was  and  still  is  a  freeman  of 
the  Company,  but  before  he  became  such  was  and  still  is  a 
member  of  an  ancient  Company  called  the  Seasalter  Company, 
which  during  all  that  time  has  held  an  oyster-ground  on  the 
Kentish  shore,  called  the  Pollard,  under  lease  from  the  D^an  and 
Chapter  of  Canterbury,  and  has  been  concerned  in  the  *trade  or  [  *57  ] 
business  of  sending  oysters  to  the  market  of  Billingsgate  for 
sale  from  such  oyster-ground ;  all  which  premises  were  known  to 
the  freemen  of  the  Whitstable  Company  at  the  time  the  plaintiff 
became  a  freeman  thereof,  and  at  the  time  of  making  the  order 
or  bye-law.  The  case  then  stated  that  the  fine  was  duly 
demanded  of  the  plaintiff,  that  he  refused  to  pay  the  same,  and 
that  he  is  liable  to  pay  the  same,  and  has  incurred  the  penalty 
of  such  refusal  in  case  the  order  or  bye-law  is  vaKd  in  point  of 
law ;  which  is  the  question  for  the  opinion  of  the  Court :  if  it  is 
not,  the  verdict  is  to  stand ;  if  it  is,  a  nonsuit  is  to  be  entered. 

[After  argument :] 

Lord  Ellbnborough,  Ch.  J. :  [  60  j 

A  bye-law  giving  a  remedy  by  distress  for  the  recovery  of  the 
penalty  would  be  bad.  And  is  not  this  worse  ?  The  Company 
are  not  content  with  levying  the  fine,  but  they  withhold  all  share 
of  the  profits  till  the  fine  is  paid.  Is  not  that  going  vastly 
beyond  the  power  of  merely  imposing  a  penalty  for  contumacy 
with  a  direction  to  stop  it  out  of  the  profits  ?  And  there  is  not 
any  instance  stated  which  goes  beyond  that  extent.    Assuming 
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adlbt  therefore  this  bye-law  in  other  parts  of  it  to  be  good  on  general 
Rbeves.  principles,  and  in  conformity  with  the  policy  of  the  original 
constitution  of  the  Company,  and  I  believe  it  is  not  an  un- 
frequent  bye-law  that  members  of  one  Company  shall  not  be 
members  of  different  Companies,  is  not  this  a  penalty  upon  a 
penalty  ?  I  think  there  is  a  great  deal  in  the  argument,  that  the 
inchoate  rights  of  persons  acceding  to  the  body  are  to  be  taken 
[  ♦61  ]  as  subject  to  the  *laws  to  be  made  for  the  regulation  of  the 
body ;  but  if  there  be  not  any  usage  to  authorize  the  exclusion 
of  the  freemen  from  all  share  of  the  profits  until  the  penalties 
be  paid,  it  seems  to  me  that  this  bye-law  goes  too  far  in  that 
part  of  it ;  it  is  exercising  a  power  beyond  that  given  by  law.  It 
is  true,  undoubtedly,  that  if  the  law  give  a  power  of  inflicting  a 
penalty,  where  it  gives  the  end,  it  also  gives  the  common  means 
of  attaining  it  by  action,  but  it  does  not  give  any  extraordinary 
means.  On  this  ground  alone  the  case  may  be  decided  ;  and  it 
becomes  unnecessary  to  determine  how  far,  if  the  bye-law  had 
not  contained  these  extraordinary  means  of  compelling  payment 
of  the  penalty,  it  might  in  other  respects  have  been  good.  It 
certainly  is  a  bye-law  not  authorized  by  any  usage  stated  in  the 
case. 

Le  Blanc,  J. : 

If  the  usage  only  authorizes  the  infliction  of  a  penalty  and 
stops  there,  I  am  not  aware  of  any  case  which  shews  that  a  bye- 
law  may  go  farther  than  the  common-law  mode  of  recovering  it 
by  action. 

Baylby,  J. : 

The  effect  of  this  bye-law  would  be  to  mulct  the  party  to  the 
whole  extent  of  his  profits,  however  great  they  might  be, 
supposing  he  had  not  the  means  of  paying  lOZ. 

Per  Curiam  :  Judgment  for  the  plaintiff  A 

t  See  on  the  same  facts  Adley  y.  WhitstabU  Co.,  11  B.  R  87  (17  Yes.  315, 
19  Ves.  304).— F.  P. 
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H.  PLATT  AND  MART  his  Wife   v.   POWLES.  isis. 

(2  M.  &  S.  65—68.)  ^^'  ^' 

Devise  of  a  reyersionary  estate  in  a  messuage,  &c.  to  the  testator's  [  66 1 
wife  for  the  term  of  her  natural  life,  and  from  and  after  her  decease  to 
the  heirs  of  her  body  by  the  testator  lawfully  begotten,  or  to  be 
begotten ;  and  for  want  of  such  issue  remainder  over ;  the  wife  is  tenant 
in  tail  after  possibility,  after  the  period  from  her  husband's  death, 
when  she  might  have  had  issue  by  him,  though  there  never  was  any 
issue  of  the  marriage. 

Case  by  plaintiflf  and  wife  in  right  of  the  wife  as  reversioner 
in  fee  of  a  messuage  and  lands  in  the  parish  of  Bridstow  in  the 
county  of  Hereford,  against  the  defendant  as  husband  of  Elizabeth, 
tenant  for  life  of  the  said  premises,  for  cutting  down  timber  trees. 
Plea,  not  guilty. 

At  the  trial  before  Graham,  B.  at  the  last  Lent  assizes  for 
Herefordshire,  a  verdict  was  found  for  the  plaintiffs  damages 
132/.  IBs.  3d.  subject  to  the  opinion  of  the  Court  on  the  following 
case: 

Thomas  Smith  being  seised  in  fee  of  the  reversion  of  the 
premises  mentioned  in  the  declaration  expectant  on  the  decease 
of  Sarah  Smith  his  mother,  who  was  entitled  thereto  for  her  life, 
on  the  18th  of  November,  1788,  by  his  will  devised  to  his  wife 
Elizabeth  the  said  reversion  to  hold  to  his  wife  for  and  during 
the  term  of  her  natural  life,  and  from  and  after  her  decease  to 
the  heirs  of  her  body  by  him  (the  testator)  lawfully  begotten  or 
to  be  begotten,  and  for  want  of  such  issue  to  his  brother-in-law 
James  Budge  and  the  heirs  of  his  body  lawfully  to  be  begotten, 
subject  nevertheless  to  the  payment  of  200Z.  to  Mary  the  daughter 
of  his  sister  Elizabeth  Wiltshire  within  twelve  months  after  the 
decease  of  his  wife,  but  in  case  there  should  be  no  issue  of  the 
body  of  J.  Budge  then  he  devised  the  same  unto  the  said  Mary 
her  heirs  and  assigns  for  ever.  On  the  6th  of  October,  1784, 
the  testator  *died  leaving  his  wife  Elizabeth  him  surviving,  who  C  *^  ] 
afterwards  intermarried  with  the  defendant  and  is  now  living. 
There  never  was  any  issue  of  the  marriage  of  the  testator  with 
Elizabeth  his  wife.  S.  Smith  the  mother  of  the  testator  died 
about  the  18th  of  October,  1786,  and  thereupon  the  defendant  in 
right  of  his  wife  took  possession  of  the  estate.     J.  Budge  one  of 
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Platt  the  devisees  died  a  bachelor  in  1808 ;  and  M.  Wiltshire  the  other 
PowLEs.  devisee  married  H.  Piatt,  and  she  and  her  husband  are  the 
plaintiffs.  The  defendant  after  his  intermarriage  with  the  widow, 
and  after  the  death  of  S.  Smith  the  testator's  mother,  and  also 
of  J.  Badge,  and  after  the  intermarriage  of  the  plaintiffs,  cut 
down  the  timber  trees  mentioned  in  the  declaration,  and  sold 
them  for  the  sum  for  which  the  verdict  was  given. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
plaintiffs  are  entitled  to  recover :  if  the  Court  shall  be  of  opinion 
that  they  are  entitled,  the  verdict  is  to  stand ;  if  not,  a  nonsuit 
is  to  be  entered. 

Abbott,  for  the  plaintiffs,  after  premising  that  their  right  to 
recover  would  depend  on  the  question  whether  the  defendant  and 
his  wife  in  right  of  his  wife  were  more  than  bare  tenants  for  Ufe 
under  the  will,  contended  that  they  were  not.  He  said  it  was  to 
be  argued  on  the  other  side  that  the  wife  was  tenant  in  tail  after 
possibility ;  and  he  admitted  that  a  person  might  be  tenant  in 
tail  after  possibility  as  well  of;  a  remainder  as  of  a  present 
estate  ;t  but  he  denied  that  any  one  could  be  seised  of  such  an 
estate  without  having  been  at  some  antecedent  period  tenant  in 
[  *67  ]  special  tail.  In  Co.  *Lit.  28  a.  it  is  laid  down  that  as  an  estate 
tail  was  originally  carved  out  of  a  fee  simple,  so  is  the  estate  of 
tenant  after  possibility  out  of  an  estate  in  especial  tail.  Now  the 
wife  never  was  tenant  in  special  tail ;  for  though  if  there  had 
been  issue  the  law  would  have  given  her  a  remainder  in  tail, 
notwithstanding  the  testator  intended  to  give  it  her  only  for  life, 
yet  as  the  possibility  of  her  having  issue  that  might  inherit  was 
at  an  end  at  the  instant  when  the  remainder  first  vested  in  her, 
she  only  took  an  estate  for  life.  The  will  only  speaks  bo  as  to 
vest  the  estate,  at  the  death  of  the  testator ;  and  with  his  death, 
there  never  having  been  any  issue  of  the  marriage,  the  limitation 
to  the  heirs  of  her  body  by  the  testator  begotten  became  an 
impossible  limitation ;  and  therefore  never  took  effect.  It  is  true 
that  one  state  of  facts  might  be  imagined,  which  would  have 
given  the  wife  an  estate  tail ;  namely,  if  the  testator  had  died 
leaving  her  enceinte,  and  a  child  had  been  afterwards  born  ;  but 

t  11  Co.  Eep.  81. 
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if  that  had  been  the  case  it  should  have  been  shewn  ;  for  although       Platt 
daring  the  lives  of  husband  and  wife,  be  they  never  so  old,  the      powles. 
law  will  presume  the  possibility  of  issue  ;  yet,  after  the  death  of 
either  of  them  no  such  presumption  can  be  made. 

LoBD  Ellbnborough,  Ch.  J. : 

There  is  not  any  case  believe  which  has  decided,  that  it  is  to 
depend  on  the  event  of  issue  being  born  whether  the  party  shall 
take  an  estate  tail.  If  the  words  of  the  will  be  sufficient  to  con- 
stitute the  party  tenant  in  tail,  and  she  might  by  possibility  be 
such,  they  are  not  to  be  disappointed  in  their  operation  by  the 
fact ;  if  the  party  might  by  possibility  have  had  issue  that  would 
inherit,  that  will  be  sufficient. 

Le  Blanc,  J. :  [  68  ] 

A  posthumous  child  would  have  taken  by  descent. 

Batley,  J. : 

There  might  have  been  issue  en  ventre  sa  mere  at  the  time  of 
the  testator's  death ;  and  until  that  was  ascertained  how  could 
it  be  pronounced  that  she  was  not  tenant  in  tail  ?  A  possibility 
therefore  existed  for  a  time,  and  that  is  the  thing  to  look  to  and 
not  to  the  event. 

Dampibr,  J. : 

Por  nine  months  after  the  testator's  death  there  was  a  possi- 
bility of  her  having  issue  of  the  body  of  her  husband.  At  the 
time  of  his  death  she  might  not  have  ascertained  the  fact,  she 
might  not  have  been  one  month  gone :  there  was  a  possibility 
therefore  during  the  whole  period  of  gestation  that  she  might 
have  issue ;  and  the  event  cannot  vary  it.  It  is  the  possibility 
and  not  the  probability  to  which  the  law  looks ;  and  here  the 
possibiUty  was  not  at  all  more  remote  than  that  which  exists 
between  parties  of  an  age  past  child-bearing. 

Judgment  of  nonsuit. 


r  ♦! 
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1813.  DOE,    ON   THE    SEVERAL   DEMISES   OF   SIR  M.  B.  FOLKES 

^SL^'  AND    THE    Dean    and    Chapter    of    EXETEE,    v. 

[68]  CLEMENTS. 

(2  M.  &  S.  68—69.) 

The  lord  may  enter  for  waste  committed  by  copyholder  for  life, 
though  there  be  an  intermediate  estate  in  remainder  between  the  estate 
of  copyholder  for  life  and  the  lord's  reversion. 

Ejectment  brought  by  Sir  M.  B.  Folkes,  lessee  under  the 
Dean  and  Chapter  of  Exeter  of  the  manor  of  Staverton,  to 
69]  recover  possession  of  certain  *copyhold  premises  within  that 
manor,  on  the  ground  of  a  forfeiture.  At  the  trial  before 
Graham,  B.  at  the  last  assizes  for  the  county  of  Devon,  it 
appeared  that  the  defendant  held  these  premises  as  tenant  for 
life  under  a  copy  of  court-roll  of  the  said  manor,  within  which 
manor  there  was  a  custom  for  widows  to  have  the  estate  during 
their  widowhood.  The  defendant's  daughter  was  also  entitled 
imder  another  copy  of  court-roll  to  an  estate  in  remainder 
expectant  upon  the  death  or  forfeiture  of  her  father's  estate,  and 
had  been  admitted  in  reversion.  There  was  no  doubt  upon  the 
evidence  that  the  defendant  had  committed  waste  by  cutting 
trees ;  but  it  was  objected,  that  as  the  daughter  was  entitled 
upon  the  death  or  forfeiture  of  the  father,  the  lord  had  no  title 
to  enter  and  could  not  maintain  this  ejectment.  The  learned 
Judge,  however,  directed  the  jury  to  find  for  the  plaintiff,  giving 
leave  to  the  defendant  to  move. 


Jekyll  now  moved  accordingly  for  leave  to  enter  a  nonsuit 
upon  the  point  reserved ;  but  the  Court  confirmed  the  direction 
of  the  learned  Judge,  saying,  that  waste  was  an  iajury  to  the 
lord,  for  which  this  remedy  would  lie  at  his  suit ;  for  if  it  were 
otherwise  the  tenant  for  life  and  reversioner  by  combining 
together  might  strip  the  inheritance  of  all  the  timber. 

Ride  refilled. 


voL.xiv.J  1818.    K.  B.    2  M.  &  S.  70—71.  591 


BUSS  V.   GILBERT.f  i^sis. 

(2  M.  &  S.  70-71.)  ^f^' 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages  after  an  f  70  ] 

act  of  bankruptcy  committed  by  defendant,  and  a  commission  issued 
thereon,  is  not  discharged  by  the  certificate,  though  the  yerdiot  was 
obtained  before  the  bankruptcy. 

In  this  action,  which  was  an  action  for  seducing  the  plaintiff's 
daughter,  the  plaintiff  obtained  a  verdict  for  1501.  in  August, 
1812.  On  the  2nd  of  November  a  commission  issued  against 
the  defendant  upon  an  act  of  bankruptcy  committed  on  the  12th 
of  October  preceding,  and  the  defendant  was  duly  declared  a 
bankrupt,  and  obtained  his  certificate  on  the  10th  of  April,  1818. 
On  the  dOthof  June  following  the  plaintiff  signed  final  judgment, 
and  in  September  took  the  defendant  in  execution  upon  a  ca,  sa. 
issued  on  the  said  judgment. 

C(ymyn  moved  under  these  circumstances  for  a  rule  nisi  for 
discharging  the  defendant  out  of  custody ;  and  mentioned  the 
case  Ex  parte  Charles ^X  where  it  was  ruled  that  a  verdict  in  an 
action  for  damages  was  not  a  good  debt  to  support  a  commission 
of  bankruptcy  founded  on  an  act  of  bankruptcy  between  verdict 
and  judgment ;  which  case  he  admitted  was  against  him,  and 
that  the  circumstances  here  were  very  similar  :  but  he  said  that 
this  application  was  made  in  order  to  raise  a  different  question 
upon  the  stat.  5  Geo.  II.  c.  SO,  ss.  7,  and  41,  whether  this  was 
not  a  debt  barred  by  the  certificate.  Upon  that  point  he  also 
admitted  that  according  to  Bamford  v.  BurreU,%  the  certificate 
would  not  discharge  a  debt  which  accrued  between  the  act  of 
bankruptcy  and  the  issuing  of  the  commission ;  but  he  contended 
that  this  was  a  debt  which  when  perfected  *by  judgment,  had  [  *7i 
relation  to  the  time  of  verdict  which  was  prior  to  the  act  of  bank- 
ruptcy;   and  therefore  the  certificate  would  operate  in  discharge 

t  This  decision  is  retained  as  a  that  damages  in  an  action  for  a  pure 
ehort  case  upon  the  old  law  referred  tort,  for  which  a  verdict  was  given 
to  in  the  case  of  In  re  Newman,  Ex  before,  but  judgment  not  signed 
parU  Brooke  (1877)  3  Ch.  Div.  494 ;  until  after  bankruptcy,  did  not  con- 
where  the  Lords  Justices,  under  the  stitute  a  debt  proveable. — B.  C. 
Act  of  1869,  s.  31  (similar  to  the  Act  |  14  East,  197. 
of  1883,  8.  37,  sub-sec.  1),  decided  §  2  Bos.  &  P.  1. 


59£  1818.    K.  B.    2  M.  &  S.  71.  :b.b. 


Buss        of  it.   The  Court  however  refused  the  rule ;  Lord  Ellembobouoh, 

GiLBEBT,     Ch.  J.  saying  that  he  thought  it  was  governed  by  the  case  Ex 

parte  Charles,  where  this  subject  was  very  much  discussed,  and 

the  Court  looked  into  it  with  particular  anxiety,  and  overturned 

the  case  of  Longford  v.  Ellis.f 

Rule  refused. 


1813.  THE  KING  V.  WARLOW.} 

^^'  (2M.  &S.  75— 76.) 

r  75  ■]  The  Court  will  make  the  rule  for  a  quo  tmrranto  informatioii  aheolute, 

although  the  party  has  since  the  rule  obtained  resigned  his  office,  and 
his  resignation  has  been  accepted.  The  Court  will  not  consolidate 
several  informations  against  seyeral  persons  in  respect  of  their  offices,  for 
there  must  be  an  information  against  each  to  enable  each  to  disclaim. 

Tpon  shewing  cause  against  a  rule  obtained  last  term  for 
leave  to  file  informations  in  nature  of  quo  warranto  against  the 
defendant  and  seven  others,  for  exercising  the  office  of  burgess 
of  the  borough  of  Pembroke,  it  appeared  by  an  affidavit  on  the 
part  of  the  defendaQts,  that  on  the  25th  of  October  last  they 
attended  at  the  council-chamber  of  the  town  and  borough  of 
Pembroke,  and  requested  the  mayor  and  common  council  men 
then  and  there  duly  assembled  to  accept  the  resignation  of  their 
franchises  as  such  burgesses,  which  the  mayor  and  common 
council  men  agreed  to  do,  and  that  they  did  then  resign  their 
franchises  accordingly,  and  the  order  and  acceptance  of  their 
resignation  was  entered  in  the  council  book,  and  signed  by  the 
mayor  and  15  common  council  men ;  and  they  now  stated,  that 
they  did  not  claim  or  pretend  to  be  burgesses  of  the  said  town 
and  borough. 

IF.  E.  Taunton  submitted,  that  under  these  circumstances 
the  Court  would  not  make  the  rule  absolute,  as  the  persons  no 
longer  stood  in  the  character  complained  of;  and  that  at  all 
events  they  would  not  permit  eight  several  informations  to  be 
filed,  but  would  direct  them  to  be  consolidated. 

t  14  East,  202,  cited  in  argument.      Blizard  (1866)  L.  R,   2  Q.  B.   55; 
X  See  this  case  referred  to  upon  an      36  L.  J.  Q.  B.  78.— B.  C. 
analogous  question  in  Tht  Queen  y. 
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Lord  Ellenbobouoh,  Gh.  J.  said,  that  assaming  it  to  be  a    The  Eino 
valid  resignation,  still  the  rule  must  be  made  absolute;  for  a     wablow. 
resignation  was  xiot  an  answer,  although  it  might  regulate  the       [  76  ] 
discretion  of  the  Court  in  imposing  the  fine ;  and  as  to  the  other 
point,  there  must  be  several  informations,  in  order  to  enable 
each  defendant  to  disclaim,  for  this  was  not  a  joint  offence :  and 
Dampieb,  J.,  added,  that  in  the  Launceston  case  he  remembered 
one  information  was  tried,  and  the  rest  suspended  upon  an  un- 
dertaking of  the  other  parties  to  disclaim  according  to  the  event 
of  the  trial. 

Per  Curiam  :  Rule  absolute. 

Abbott  (with  Scarlett)  in  support  of  the  rule. 


FENDALL  and   Others  v.   MAY,   Bart.  isis. 

(2  M.  &  S.  76-77.)  -^^'^' 

'Warrant  of  attorney  to  oonfess  a  judgment  to  three,  and  one  dies,         [  76  ] 
the  Court  will  permit  judgment  to  be  entered  by  the  survivors. 

The  defendant  gave  a  warrant  of  attorney  to  confess  a  judg- 
ment, in  an  action  of  debt  at  the  suit  of  Fendall,  Evans,  and 
Jelf,  for  1,574Z.  money  borrowed  of  the  said  three  persons. 
Fendall  was  since  dead,  and  now  Abbott  moved  for  leave  to  enter 
up  judgment  on  the  part  of  the  survivors.  He  admitted  that  a 
warrant  given  by  two  persons,  to  enter  up  judgment  against  the 
two,  would  not  warrant  a  judgment  against  one  alone  if  the 
other  died,  because  the  authority  must  be  pursued,  Gee  v. 
Lane;\  but  he  took  a  distinction,  that  ^as  here  the  judgment  [  *"7  ] 
prayed  was  to  be  entered  up  by  and  not  against  the  survivors, 
the  authority  would  be  substantially  pursued  by  suffering  it  to 
be  so  entered,  and  no  additional  inconvenience  could  arise  from 
it  to  the  defendant ;  and  he  cited  Todd  v.  Todd,l  and  Futcher  v. 
Smith,l  where  similar  applications  had  been  granted. 

Lord  Ellenbobough,  Ch.  J.  observed,  that  the  alteration  in 

t   13  R.  R.  634  (15  East,  692).  of  Todd  v.  Dodd,  1  Wils.  312. 

X  Barnes,  48  S.  C.  by  the  name         §  £1.  B.  1301. 

B.B. — TOL.  XIV.  Q  Q 
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FxKBALL    the  state  of  parties  being  only  in  the  persons  charging  and  not 

Hat.       i^  ^^^  persons  to  be  charged,  might  make  a  material  distinction ; 

and  after  consulting  with  the  other  Jadges  said,  that  they  were 

not  embarrassed  by  the  case  of  Gee  v.  Lane,  and  therefore  that 

leave  might  be  granted. 

Per  Curiam  :  Rule  absolute. 


1813.  EEAD   V.   GOLDRING. 

^^'  (2  M.  &  S.  8&~87.) 

r  gg  1  A  tender  by  the  agent  of  defendant  of  the  whole  sum  demanded  hj 

plaintiff,  by  pulling  out  his  pocket-book  and  offering  if  he  would  go 
into  a  neighbouring  public  house  to  pay  it,  which  the  plaintiff  refused 
to  take,  is  good,  although  the  agent  is  only  authoriised  by  the  defendant 
to  tender  a  sum  short  of  the  whole  sum  demanded,  and  offers  the  rest 
at  his  own  risk. 

In  an  action  for  goods  sold,  tried  before  Graham,  B.  at  the 
last  assizes  for  the  county  of  Soathampton,  the  defendant 
pleaded  a  tender  of  41.  lOs.,  to  prove  which  a  witness  stated  that 
he  was  directed  by  the  defendant  to  go  to  the  plaintiff,  that  he 
had  no  money  from  the  defendant  to  pay  the  plaintiff,  but  had 
money  of  his  own,  and  went  to  settle  for  the  canvass,  which  was 
the  subject  of  the  plaintiff's  demand.  That  he  met  the  plaintiff 
in  the  street,  told  him  he  was  come  to  settle  the  business  between 
the  defendant  and  him,  and  that  he  was  desired  by  the  de- 
fendant to  offer  him  4Z. ;  the  plaintiff  said  he  would  not  take  it ; 
the  witness  then  said  that  he  would  give  him  the  other  10^.  out 
of  his  own  pocket,  and  run  the  risk  of  being  repaid.  He  then 
pulled  out  his  pocket-book  and  told  plaintiff  if  he  would  go  into 
[  ♦87  ]  a  neighbouring  public-house  he  would  pay  him  ;  *the  plaintiff 
said  he  would  not  take  it.  Upon  this  evidence  a  verdict  was 
given  for  the  defendant,  the  learned  Judge  reserving  liberty  to 
move  to  enter  the  verdict  for  the  plaintiff. 

Pell,  Serjt.  accordingly  moved  for  that  purpose,  upon  the 
same  objection  as  was  taken  at  the  trial,  viz.  that  the  evidence 
did  not  amount  to  proof  of  a  tender  of  il.  10s.  by  the  defendant 
but  of  U.  only,  the  sum  which  he  directed  his  agent  to  tender. 
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But  the  Court  refused  the  rule,  saying  that  as  the  agent  had        Read 
tendered  the  whole  sum,  it  could  not  make  any  difference  that    goldbino. 
he  had  taken  on  himself  the  risk  of  tendering  the  10«. 

Rule  refused. 


DOE  d.  JAS.  BUERELL,  v.  BELLAMY  and  Another,       i813. 

(2  M.  &  8.  87—88.)  ^ov^O, 

A  person  claiming  to  be  admitted  as  heir  to  a  copyhold  need  not         f  87  1 
tender  himself  to  be  admitted  at  the  lord's  court,  if  the  steward  upon 
application  to  him  out  of  court  has  refused  to  admit  him. 

Ejectment  for  a  copyhold  estate  at  Gedney  in  the  county  of 
Lincoln. 

At  the  trial  before  Thomson,  B.  at  the  last  Lincoln  assizes,  it 
appeared  that  the  estate  in  question  formerly  belonged  to 
D.  Burrell  who  devised  it  to  M.  Griffin  for  life  with  remainder 
in  fee  to  Bobert  Burrell.  On  the  death  of  the  tenant  for  life  in 
1800,  B.  Burrell  the  remainder-man  in  fbe  being  supposed  to  be 
dead,  proclamations  for  the  heir  were  made  in  the  usual  manner 
at  the  court  baron ;  and  no  person  appearing  to  make  claim,  in 
1802  the  lands  were  seized  by  Bellamy  as  *lord  of  the  manor,  [  *88  ] 
who  demised  them  to  the  other  defendant.  In  1809  the  lessor 
of  the  plaintiff  appeared  and  claimed  as  heir  of  B.  Burrell ;  and 
made  application  by  his  attorney  to  the  steward  of  the  manor 
out  of  court,  stating  his  claim,  and  asked  whether  he  would 
admit  him.  The  steward  answered,  that  the  lord  of  the  manor 
was  absent,  and  he  could  not  take  upon  himself  to  admit  him 
until  he  returned.     The  jury  found  a  verdict  for  the  plaintiff. 

Copley,  Serjt.  now  moved  to  set  it  aside,  on  the  ground  that 
the  lessor  of  the  plaintiff  should  have  tendered  himself  to  be 
admitted  at  one  of  the  lord's  courts,  and  that  what  had  been 
done  on  the  present  occasion  could  not  be  considered  as  equiva- 
lent to  an  actual  tender  of  himself  at  the  lord's  court :  but  the 
Court  refused  the  rule ;  and  Dampieb,  J.  observed  that  what  had 
been  said  by  the  steward  was  a  dispensation  with  Burrell's 
attendance  at  the  lord's  court. 

Ride  refused. 
Q  Q  2 
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jg^3  CRUCHLET  V.   CLARANCRf 

yo€.  10.  (2  M.  &  S.  90—91.) 

P  _  1  A  bill  of  exchange  drawn  and  issued  in  blank  for  the  name  of  the 

^       ^  payee  may  be  filled  up  by  a  hond  fide  holder  with  his  own  name,  and 

will  bind  the  drawer. 

This  was  an  action  against  the  defendant  as  drawer  of  a  bill 
of  exchange  for  200Z. ;  the  declaration  contained  several  counts, 
and  in  one  stated  the  bill  to  have  been  made  payable  to  the 

order  of  the  plaintiff,  and  in  another  to  the  order  of (thereby 

meaning  to  the  order  of  such  person  as  the  defendant  should 
[  *9i  ]  cause  to  *be  named  and  inserted  in  the  said  bill  as  payee),  and 
then  averred  that  the  defendant  caused  the  name  of  the  plaintiff 
to  be  inserted  &c.  At  the  trial  before  Lord  EUenboroagh,  Ch.  J. 
at  the  London  sittings  after  last  Term,  it  appeared  that  the  bill 
had  been  drawn  by  the  defendant  in  Jamaica  upon  one  Henry 
Man  of  London,  the  defendant  leaving  a  blank  for  the  name  of 
the  payee,  and  had  afterwards  been  negotiated  in  this  country 
by  one.Vashon,  who  indorsed  it  to  the  plaintiff  in  payment  of  an 
old  debt,  and  the  plaintiff  inserted  his  own  name  as  the  payee. 
A  verdict  was  found  for  the  plaintiff. 

Denman  moved  to  enter  a  nonsuit  or  for  a  new  trial,  on  the 
ground  that  the  plaintiff  had  no  right  to  insert  his  name  in  the 
bill;  and  he  said  it  was  distinguishable  from  Russel  v.  Lang- 
stafe;  I  because  there  the  bill  was  filled  up  by  one  of  the  origioal 
parties. 

LoBD  Ellenbobough,  Ch.  J. : 

As  the  defendant  has  chosen  to  send  the  bill  into  the  world  in 
this  form,  the  world  ought  not  to  be  deceived  by  his  acts.  The 
defendant  by  leaving  the  blank  undertook  to  be  answerable  for 
it  when  filled  up  in  the  shape  of  a  bill. 

t  Substantially  embodied  in  B.  of         X  I^oug.  513. 
E.  Act  1882,  8.  20  (1).— B.  C. 
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Lb  Blanc,  J. :  Obuchlet 

r. 

It  is  the  same  thing  as  if  the  defendant  had  made  the  bill    Clabakce. 
payable  to  bearer,  t 

Batlby,  J.  : 

The  issuing  the  bill  in  blank  without  the  name  of  the  payee 
was  an  authority  to  a  bond  fide  holder  to  insert  the  name. 

Per  CuRiiM :  Rvle  refused. 


KOE  d.   BENNETT  v.  JEFFEET.  i8i3. 

(2  M.  &  S.  92— 94.)  'Na9,\0. 

A  (dngle  instance  of  a  surrender  in  fee  by  tenant  in  special  tail  of  a         [  92  1 
copyhold  estate  is  evidence  to  prove  a  custoifi  within  the  manor  to  bar 
entails  by  surrender,  though  the  surrenderor  has  not  been  dead  twenty 
years,  and  though  one  instance  be  proved  of  a  recovery  suffered  by 
tenant  in  tail  to  bar  the  entail. 

Thb  lessor  of  the  plaintiff  claimed  certain  copyhold  premises 
within  the  manor  of  Washington  in  the  county  of  Sussex,  as 
heir  in  special  tail  to  Mary  Wood  under  a  surrender  and 
admittance  in  1788  of  William  Wood,  husband  of  the  said  Mary 
to  himself  for  life,  to  Mary  for  life,  to  the  heirs  of  the  body  of 
Mary  by  William  begotten  or  to  be  begotten,  and  for  default  of 
such  issue  to  the  right  heirs  of  William  for  ever.  The  defendant 
claimed  under  an  absolute  surrender  in  fee  of  the  said  premises 
made  in  1775  by  William  Wood,  only  son  of  the  said  William 
and  Mary,  the  then  tenant  in  special  tail.  At  the  trial  before 
Heath,  J.  at  the  last  assizes  for  Sussex  the  question  was,  whether 
there  was  a  custom  within  the  manor  to  bar  entails  by  surrender ; 
in  support  of  which  custom  the  defendant  proved  one  instance, 
which  took  place  in  the  same  year  as  the  surrender  in  question, 
of  a  surrender  by  Jeronomy  Michael  then  tenant  in  special  tail 
to  the  use  of  B.  Penfold  in  fee,  which  said  J.  Michael  died  about 
thirteen  years  ago :  but  there  was  also  proof  on  the  part  of  the 

t  Qwxrt^  whether  this  statement  wards  good  in  the  hands  of  a  hoiiA 

is  not  too  wide.    What  if  the  bill,  fide  holder  ?    This  is  a  question  not 

alter  issue,  is  stolen,  and  the  blank  solved  by  the  decided  cases,  or  by 

filled  up  by  the  thief.    Is  it  after-  the  Act.— B.  C. 
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BoE  plaintiff  of  one  instance,  as  far  back  as  1736,  of  a  recovery 
Jeffebt.  suffered  by  tenant  in  tail  to  bar  the  estate  tail.  Upon  this 
evidence  the  learned  Judge  directed  the  jury  to  find  for  the 
defendant,  saying  that  the  custom  to  bar  entails  by  surrender 
was  a  convenient  one,  and  that  he  thought  there  was  sufficient 
evidence  of  such  a  custom. 

Besty  Serjt.  moved  for  a  new  trial,  insisting  that  the  single 
[  •OS  ]  instance  of  the  surrender  of  J.  Michael  in  *1775  was  not  suffi- 
cient to  support  the  custom  contended  for  by  the  defendant.  In 
the  first  place,  he  said  that  as  twenty  years  had  not  elapsed  since 
the  death  of  J.  Michael,  and  therefore  a  right  of  entry  still 
existed  in  her  issue  or  heir  in  tail,  non  constat  that  they  might 
not  dispute  the  surrender ;  and  therefore  a  conclusion  in  favour 
of  the  custom  could  not  be  drawn  from  this  instance,  because  to 
warrant  such  a  conclusion,  it  ought  to  appear  that  he  to  whose 
use  the  surrender  was  made  had  enjoyed  the  land  against  the 
issue  in  tail :  but  supposing  the  surrender  good  as  evidence  of 
the  custom,  it  was  a  single  instance  only,  and  was  met  e  contra 
by  one  instance,  and  that  of  a  much  earlier  date,  of  barring  the 
entail  by  a  recovery.  And  ^  does  not  appear  that  there  is  any 
particular  convenience  arising  from  this  mode  of  barring  the 
entail. 

LoBD  Ellenbobough,  Ch.  J. : 

The  evidence  unresisted  is  certainly  evidence  of  a  custom.  It 
is  true  that  one  aqt  undisturbed  does  not  make  a  custom,  but  it 
will  be  evidence  of  a  custom. 

Le  Blanc,  J. : 

It  was  a  fact  upon  which  it  was  competent  for  the  jury  to  find 
such  a  custom. 

Baylby,  J. : 

The  surrender  was  done  in  open  Court ;  and  thirteen  years 
have  elapsed  since  the  death  of  the  surrenderor,  and  the  surrender 
has  never  been  controverted. 
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Dampier,  J. :  Bob 

V, 

It  has  been  decided,  in  the  case  of  a  customary  descent,  that  Jeffebt. 
a  single  instance  is  evidence  to  prove  the  custom.!  If  frequent 
instancas  of  barring  *by  recovery  had  been  proved,  which  is  [  *94  ] 
inconsistent  with  the  mode  by  surrender,  there  would  have  been 
weight  in  the  argument ;  but  where  there  is  such  a  paucity  of 
instances  in  each  mode,  it  only  proves  that  probably  there  were 
very  few  entails. 

Rule  refused. 


MELLISH  AND   Another  v.   ALLNUTT.  isia. 

(2  M.  &  S,  106-112.);  yov^l. 

Policy  of  assurance  on  goods  at  and  from  G.  to  the  ship's  port  of        r  -.q^  -i 
discharge,  beginning  the  adventure  on  the  said  goods  from  tiie  loading 
thereof  aboard  the  said  ship :  Held,  that  the  policy  did  not  coyer  goods 
loaded  at  an  anterior  port,  though  they  were  in  a  loaded  state  and  in 
good  safety  at  G.  just  before  effecting  the  insurance. 

Assumpsit  on  a  policy  of  assurance,  dated  the  7th  of  Aagust, 
1810,  lost  or  ndt  lost,-  at  and  from  Gottenburgh  to  the  ship's  port 
or  ports  of  discharge  in  the  Baltic,  with  liberty  to  carry,  use  and 
exchange  simulated  papers  and  clearances,  and  to  touch  at  all 
ports  and  places  for  any  and  all  purposes,  and  to  seek,  join  and 
exchange  convoys,  warranted  free  from  capture  and  seizure  in  the 
ship's  port  or  ports  of  discharge,  upon  goods  and  ship  called  the 
SuivarroWy  beginning  *the  adventure  upon  the  said  goods  from  [  ♦107  ] 
the  loading  thereof  aboard  the  said  ship,  and  to  continue  until 
the  ship  arrived,  and  the  goods  were  discharged  and  safely 
landed  at  a  premium  of  ten  guineas  per  cent,  to  return  51.  per 
cent,  on  arrival.  The  declaration  averred  that  on  the  2nd  of 
August,  1810,  the  ship  was  in  good  safety  at  Gottenburgh,  and 
divers  goods  of  great  value  were  then  and  there  loaded  on  board 
to  be  carried  from  thence  upon  the  voyage  in  the  policy  mentioned 
and  bound  upon  such  voyage,  and  then  proceeded  to  aver  the 
interest  and  a  loss  by  capture  on  the  high  seas.  There  were  also 
counts  for  money  paid,  had  and  received,  and  on  an  account 
stated.     Plea,  general  issue. 

At  the  trial  before  Lord  EUenborough,  Gh.  J.  at  the  Middlesex 
t  See  i>oe  V.  Mason,  3  Wils.  63, 
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Mbllibh     sittings  after  Trinity  Term,  1811,  the  jury  found  a  special  verdict 
allnutt.     which  stated  in  substance  as  far  as  concerns  the  present  question 
as  follows : 

The  policy  was  subscribed  by  the  defendant  at  the  premium 
stated  in  the  declaration,  and  the  defendant  received  the  same. 
The  goods  intended  to  be  covered  by  the  policy  were  loaded  on 
board  the  ship  at  Christiansand  in  Norway  for  the  voyage  insured, 
and  the  ship  in  the  prosecution  of  such  voyage  arrived  with  the 
goods  at  Gottenburgh  before  the  effecting  of  the  policy,  and  just 
before  effecting  it,  viz.  on  the  2nd  of  August,  the  goods  not 
having  been  unloaded  after  the  shipping  thereof  as  aforesaid, 
were  on  board  the  ship  and  together  with  the  ship  were  in  good 
safety  there,  and  no  other  goods  were  put  on  board  the  vessel  at 
Gottenburgh  for  the  said  voyage.  The  ship  and  goods  were 
afterwards  captured  on  the  high  seas  in  the  prosecution  of  her 
voyage ;  of  all  which  the  defendant  had  notice.  And  the 
defendant  paid  into  Court  generally  in  this  cause  under  the 
[  •108  ]  common  rule  of  *Court  for  that  purpose  the  sum  of  81Z.  10«. 
being  the  amount  of  the  premium.  The  special  verdict  then 
found  that  the  defendant  did  not  undertake,  &c.  in  manner  and 
form  as  in  the  three  last  counts  is  alleged.  But  whether  on 
the  whole  matter  found  he  did  undertake  &c.  as  in  the  first 
count  is  mentioned  &c.  (in  the  usual  form),  and  they  assess  the 
damages  at  268/.  10s.  besides  costs  &c.  And  if  upon  the  whole 
matter  it  shall  appear  to  the  Court  that  he  did  not  undertake 
&c.  (in  the  usual  form). 

Upon  the  argument  two  questions  were  made ;  first,  whether 
the  goods  shipped  at  Christiansand  were  or  were  not  covered  by 
the  policy,  at  and  from  Gottenburgh,  the  usual  blank  for  the 
place  of  shipment  not  having  been  filled  up ;  secondly,  whether 
the  defendant  was  precluded  from  taking  objection  on  the  first 
question  by  having  paid  money  into  Court  generally. 

[After  argument:] 

[  no  ]       Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court  in  substance  as  follows : 

After  stating  the  principal  parts  of  the  declaration  and  special 
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verdict  his  Lordship  continued :  This  is  a  special  verdict  found  Mbllibh 
principally  for  the  purpose  of  deciding  a  question  of  construe-  allnutt. 
tion  arising  on  the  words  of  the  policy;  and  the  question  is 
whether  the  words  import  that  the  goods  were  to  be  loaded  at 
Gottenburgh,  or  whether  the  policy  will  cover  goods  laden  ante- 
cedently, provided  they  were  on  board  in  a  loaded  state  at 
Gottenburgh.  As  far  as  general  reasoning  and  convenience  may 
govern  our  decision,  we  must  suppose  that  the  making  a  policy 
to  commence  from  the  loading  at  a  particular  port  is  done  in 
order  to  exclude  the  inconvenience  of  having  to  determine  whether 
a  prior  damage  may  not  have  arisen  to  the  goods  before  the 
commencement  of  the  risk  intended  to  be  insured.  This  incon- 
venience is  excluded  by  specifying  that  the  loading  shall  be  at 
a  particular  port :  and  the  responsibility  of  the  underwriter  is 
thereby  narrowed.  If  by  the  terms  of  this  policy,  it  had  been 
simply  on  a  voyage  at  and  from  Gottenburgh,  the  adventure 
would  have  commenced  from  the  loading  at  Gottenburgh  ;  and 
the  subsequent  words,  beginning  the  adventure  from  the  loading 
thereof  aboard  the  said  ship,  seem  to  have  been  introduced  for 
the  purpose  of  clearing  up  any  doubt  as  to  the  risk,  or  rather 
perhaps  for  the  purpose  of  making  a  more  specific  designation  of 
its  commencement.  To  construe  the  subsequent  words  "  from 
the  loading,  &c."  to  mean  only  the  same  thing  as  being  loaded, 
would  be  giving  them  no  effect,  for  that  would  be  beginning  the 
adventure  at  Gottenburgh  without  regard  to  the  loading.  It 
seems  therefore  to  be  the  probable  construction  that  *the  loading  [  *ni  ] 
meant  must  be  subsequent  to  the  ship's  arrival  at  the  port,  and 
during  the  time  she  is  at  the  port  whence  the  voyage  is  to 
commence;  and  then  the  words  "and  to  continue,  &c.*'  will 
connect.  If  the  word  "loading"  is  to  be  understood  in  a 
^ammatical  sense  as  descriptive  of  an  act  to  be  done,  and  not 
of  the  goods  being  in  a  loaded  state,  it  can  only  be  applied  to 
one  specific  place,  viz.  where  the  cargo  is  to  be  taken  on  board  ; 
whe];eas  if  it  is  to  be  understood  as  being  loaded  it  will  be 
descriptive  of  a  loading  at  every  place.  The  former  is  the 
more  obvious  and  strictly  grammatical  construction.  We  are 
of  opinion  after  much  consideration  that  we  shall  not  violate 
any  rule  of  construction  by  construing  this  policy  according  to 
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Mellibh      the  constraction  of  Spitta  v.  Woodman,^  which  is  the  only  case 
allnutt.     precisely  in  point  with  the  present.    In  all  the  other  cases  there 
was  a  difference  arising  either  from  the  terms  of  the  policy,  as 
in  Homey er  v.  Lushington^l  where  the  words  were  "from  the 
loading  at  the  particular  port  (which  port  was  expressly  men- 
tioned), or  where  they  were"  from  the  loading  as  aforesaid, or 
from  the  circumstances,  as  in  Nonnen  v.  Kettlewell,^  where  an 
unloading  in  part  and  reloading  had  taken  place  at  the  port. 
For  these  reasons  we  are  of  opinion  against  the  plaintiff  on  this 
principal  point.    Another  question  arises  on  the  effect  of  paying 
money  into  Court  generally.     It  is  said  that  money  having  been 
paid  into  Court  generally,  impliedly  admits  the  cause  of  action 
on  every  count.      But  we  think,  that  it  is  only  evidence  from 
which  a  conclusion  of  fact  may  be  drawn,  but  that  this  finding 
cannot  be  considered  as  an  allegation  of  the  fact.     The  effect  of 
[  •112  ]       paying  money  into  Court  may  depend  on  the  terms  of  the  *rule 
under  which  it  is  paid  in.     How  is  the  Court  to  judge  of  that 
effect,  if  the  rule  be  not  set  out  ?  and  if  set  out  in  terms,  still  it 
would  be  only  evidence,  and  the  jury  should  have  drawn  the 
conclusion.     It  would  not  amount  to  more  than  an  admission, 
that  the  party  had  entered  into  the  contract,  still  leaving  him  at 
liberty  to  contend  that  he  was  not  liable  beyond  the  amount  of 
such  payment  for  goods  which  were  not  laden  according  to  the 
terms  of  the  policy.    We  are  of  opinion  therefore  on  both  points 

for  the  defendant. 

Judgment  for  defendant. 

t  11  R.  R.  628  (2  Taunt.  416).  Camp.  85). 

t  13  R.   R.   759  (15  East  46,   3         §  16  East,  176. 
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KOSTEE    AND    Others,    Assignees    of    SWAN  i8i3. 

(Bankrupt),  v.  EASON.  ^—' 

(2  M.  &  S.  112—120.)  [  112  ] 

The  defendants,  insurance  brokers,  effected  several  policies  of 
assurance,  some  in  the  name  and  on  account  of  their  own  firm,  others 
in  the  name  of  their  own  firm  but  on  account  of  their  principals,  and 
others  in  the  name  and  on  account  of  their  principals,  for  which  prin- 
cipals they  acted  under  a  del  credere  commission,  without  the  knowledge 
of  the  underwriters :  Held,  that  in  an  action  brought  against  them  for 
pi'emiums  by  the  assignees  of  one  of  the  underwriters  upon  those 
policies,  who  had  become  bankrupt,  the  defendants  might  set  ofE  losses 
and  returns  due  on  all  such  of  those  policies  as  were  effected  in  the 
name  of  their  own  firm ;  but,  as  to  such  policies  as  were  effected  in  the 
names  of  their  principals,  they  were  not  entitled  to  set  off  losses  and 
returns ;  although,  as  between  themselves  and  the  principals,  they  had 
treated  the  losses  as  adjusted,  and  given  credit  for  them. 

Assumpsit  for  money  lent,  money  paid,  money  had  and 
received,  and  on  an  account  stated,  upon  promises  made  to  the 
bankrupt,  and  also  to  the  assignees.  Plea,  general  issue,  with  a 
notice  of  set-off.  At  the  trial  before  Bayley,  J.  at  the  Lancaster 
summer  assizes,  1812,  a  verdict  was  found  for  the  plaintiffs, 
damages  2,7502.  Vds.  2d.,  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

The  plaintiffs  are  the  assignees  of  Swan,  who  was  an  under- 
writer at  Liverpool.  The  defendant  and  his  partners,  *Alston,  [  ♦lis  ] 
Finlay,  and  Hodgson,  were  insurance  brokers  at  Liverpool  under 
the  firm  of  John  Eason  &  Co.  The  course  of  dealing  between 
Swan  and  J.  Eason  &  Co.  was  for  the  latter,  when  they  received 
orders  for  insurances  from  their  correspondents,  to  present 
policies  to  Swan  for  his  signature,  who  thereupon  subscribed 
the  same,  and  acknowledged  the  receipt  of  the  premiums  on  the 
policies,  and  J.  Eason  &  Co.  became  his  debtors  for  the  pre- 
miums, *and  when  they  had  funds  in  hand,  as  has  always  been 
the  case,  paid  the  losses  which  occurred  on  such  policies  after 
they  had  been  adjusted  and  signed  off  by  Swan ;  and  Swan  had 
no  other  knowledge  of  the  principals  for  whom  the  insurances 
were  thus  effected  than  the  policies  denoted.  On  the  14th  of 
January,  1811,  Swan  informed  J.  Eason  &  Co.  that  he  had  a 
bill  of  exchange  returned  dishonoured,  and  that  he  did  not  feel 
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KosTER     himself  authorized  to  sign  off  any  farther  losses ;  and  in  fact  he 
Ea&ok.      stopped  payment  and  ceased  to  transact  business  on  the  12th  of 
January,  and  on  the  28th  wrote  to  J.  Eason  &  Co.,  requesting 
a  statement  of  his  underwriting  account  as  early  as  convenient, 
stating  that  they  would  of  course  see  the  propriety  of  letting  all 
pending  losses,  averages,  and  returns  lie  over  for  the  present. 
On  the  7th  of  May  following  he  committed  an  act  of  bankruptcy, 
and  on  the  11th  a  commission  was  taken  out  against  him,  and 
an  assignment  was  made  to  the  plaintiffs  on  the  6th  of  July. 
The  balance  due  from  J.  Eason  &  Co.  to  the  credit  of  Swan  on 
the  said  underwriting  account  on  the  14th  of  January,  and  also 
on  the  7th  of  May,  1811,  for  premiums,  for  which  this  action 
is  brought,  amounted  to  2,7502.  Ids.  2d. ;   at  both  which  times 
J.  Eason  &  Co.  held  nineteen  policies  of  insurance,  which  they 
[  *i]4  ]      as  insurance  ^brokers  had  procured  to  be  effected,  and  which 
had   been   previously  subscribed  by  Swan,  in  manner   before 
stated.     Five  of  these  policies  were  effected  by  J.  Eason  &  Co., 
in  the  name  and  on  the  behalf  of  B.  A.  Ooldsmidt  of  London ; 
four  in  the  name  and  on  the  behalf  of  James  Finlay  &  Co., 
who  are  partners  in  the  firm  of  J.  Eason  &  Co.,  but  J.  Eason  & 
Co.  are  not  in  partnership  with  James  Finlay  &  Co.,  the  firm  of 
James  Finlay  &  Co.  comprising  others  than  are  in  the  firm  of 
J.  Eason  &  Co. ;  one  in  the  name  and  on  the  account  of  Finlay, 
Hodgson,  &  Co.,  the  persons  composing   which    firm  are  also 
partners  in  the  firm  of  J.  Eason  &  Co.,  but  that  latter  firm  are 
not  in  partnership  with  Finlay,  Hodgson,  &  Co.     Three  in  the 
name  and  on  the  behalf  of  Eason,  Alston  &  Co.,  who  are  the 
same  persons  as  constitute  the  firm  of  J.  Eason  &  Co.,  and  who 
hold  the  same  shares  in  both  concerns,  J.  Eason  &  Co.  being 
general  merchants,  and  also  insurance  brokers  at  Liverpool,  and 
Eason,  Alston,  &  Co.  being  general  merchants  at  Glasgow ;  but 
this   fact  was  not  known  to  Swan ;    two  in   the  name  of  J. 
Eason  &  Co.,  but  on  the  behalf  of  the  aforesaid  firm  of  Eason, 
Alston,  &  Co. ;  three  in  the  name  of  J.  Eason  &  Co.,  and  on  the 
behalf  of  the  aforesaid  firm  of  James  Finlay  &  Co. ;  and  one  in 
the  name  of  J.  Eason  &  Co.,  and  on  the  behalf  of  the  aforesaid 
firm  of  Finlay,  Hodgson,  &  Co.    Losses  on  all  these  policies  had 
occurred,  and  returns  had  become  demandable  in  respect  of 
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Swan's  subscription  to  the  amount  of  2,6221.  12«.  Id,  previously      Kobter 
to  the  12th  of  January,  and  these  losses  had  been  claimed  by      EikAOK. 
the  assured  from  the  underwriters  with  the  exception  of  two 
policies,  but  none  of  the  losses  or  returns  had  been  formally 
adjusted  or  *signed  off  by  Swan  or  any  of  the  underwriters.      [  *115  ] 
Between  the  12th  of  January  and  the  7th  of  May  a  great  number 
of  the  losses  and  returns  were  adjusted  and  signed  off  by  the 
other  underwriters  on  the  policies,  and  after  the  7th  of  May, 
and  before  the  commencement  of  this  action,  all  the  remaining 
losses  and  returns  were  adjusted  and  signed  off  by  them ;   but 
Swan  did  not  adjust  or  sign  off  any  losses  or  returns  whatever 
after  the  12th  of  January,  but  was  frequently  present  before  the 
7th  of  May,  when  the  other  underwriters  adjusted  and  signed  off 
losses,  and   knew  that  they  were  so  done.     J.  Eason  &  Co. 
guaranteed  to  their  respective  principals  at  the  time  of  effecting 
the  several  policies,  but  such  guarantie  was  not  known  to  the 
several  underwriters,  the  due  payment  of  all  losses  and  returns 
on  those  policies ;  and  they  also  from  time  to  time  as  such  losses 
and  returns  were  adjusted  and  signed  off  by  the  other  under- 
writers, gave  their  principals  the  assured  credit  for  the  amount 
of  the  losses  and  returns  on  the  said  several  policies  under  the 
aforesaid  guarantie,  but  they  had  no  directions  from  Swan  so  to 
do.     The  defendant  insists  in  this  action,  which  is  to  be  con- 
sidered as  if  it  had  been  brought  against  all  the  partners  of  the 
firm  of  J.  Eason  &  Co.,  upon  a  right  to  set  off  the  amount  of 
such  losses  and   returns  as  were  due  from  Swan  before  his 
bankruptcy,  and  have  been  so  settled  by  J.  Eason  &  Co.  with 
their  principals. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  all  or  any,  and  what  part  of  the 
sum  of  2J501. 19«.  2d. :  if  they  are  entitled  to  recover  all  or  any 
part,  the  verdict  to  stand,  or  be  entered  up  accordingly;  if 
otherwise,  a  nonsuit  to  be  entered. 

This  case  was  argued  in  last  Trinity  Term  by  Littledale  for       [  116  ] 

the  plaintiffs,  and  Scarlett  for  the  defendant.    For  the  defendant 

the  cases  of  Orove  v.  Dubois, \  Bize  v.  Dickason^l  and  Wienholt 

V.  Roberts  §  were  relied  on ;  and  for  the  plaintiffs  a  distinction 

t  1  T.  E.  112.  t  Ibid.  285.  §  2  Camp.  N.  P.  0.  686. 
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K08TEB  was  taken  between  those  cases  and  the  present,  viz.  that  there  it 
Ea&on.  ^d  not  appear  that  the  del  credere  commission  was  unknown  to 
the  underwriters ;  and  it  was  also  said,  that  at  all  events  they 
only  applied  to  those  policies  effected  in  the  names  of  J.  Eason 
&  Co.,  and  that  in  the  two  latter  cases  the  losses  appeared  to 
have  been  adjusted.    Shee  v.  Clarkson  t  was  also  cited. 

Cur,  adv.  rulL 

Lord  Ellbnborough,  Ch.  J.    on  this  day  delivered   the  judg- 
ment of  the  Court  as  follows : 

This  was  an  action  to  recover  the  sum  of  2,750Z.  19«.  2d.  for 
premiums  of  insurance,  and  the  question  was,  whether  the 
defendant  was  entitled  under  the  clause  relating  to  mutual 
credit  in  5  Geo.  II.  c.  80,  s.  28,  to  deduct  for  losses  upon  certain 
policies  underwritten  by  Swan.  Swan  was  an  underwriter,  and 
the  house  of  Eason  &  Co.  (in  which  the  defendant  was  a  partner) 
were  insurance  brokers,  and  it  was  from  the  house  of  Eason 
&  Co.  that  the  sum  of  2,7502.  Ids.  2d.  was  due.  There  were 
nineteen  policies  upon  which  the  right  to  set  off  was  claimed, 
and  of  these  five  were  effected  in  the  name  and  on  the  account 
of  B.  A.  Goldsmidt,  four  in  the  name  and  on  the  account  of 
James  Finlay  &  Co.,  one  in  the  name  and  on  the  account  of 
Finlay,  Hodgson,  &  Co.,  three  in  the  name  and  on  the  account 
[  •liT  ]  of  Eason,  *Alston  &  Co.,  two  in  the  name  and  on  the  account  of 
John  Eason  &  Co.,  and  four  in  the  name  of  John  Eason  &  Co. ; 
but  as  to  three  of  those  four  on  the  account  of  James  Finlay 
&  Co.,  and  as  to  the  fourth  of  them  on  the  account  of  Finlay, 
Hodgson,  &  Co.  The  firms  of  Eason,  Alston,  &  Co.,  and  of 
John  Eason  &  Co.,  are  composed  of  the  same  persons,  but  they 
trade  in  the  former  name  at  Glasgow,  and  in  the  latter  at  Liver- 
pool ;  some  of  the  members  of  those  firms,  but  not  all,  are  also 
partners  in  the  houses  of  James  Finlay  &  Co.,  and  Finlay, 
Hodgson  &  Co.,  but  there  are  also  persons  in  the  house  of  James 
Finlay  &  Co.,  who  do  not  belong  to  the  firms  of  Eason,  Alston 
&  Co.,  or  of  John  Eason  &  Co.  Of  the  nineteen  policies  there- 
fore five  are  in  the  name  and  on  the  account  of  the  house  from 

t  11  B.  E.  473  (12  East,  507). 
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ii^hich  the  premiums  are  due  ;  four  more  are  in  the  name  of  that  Eostbb 
house,  but  not  on  its  account,  and  the  remaining  ten  are  neither  easost. 
in  the  name  nor  on  the  account  of  that  house.  Swan  never 
adjusted  or  signed  off  any  of  the  claims  upon  these  policies,  and 
from  the  embarrassed  state  of  his  circumstances  he  avowedly 
declined  it ;  but  the  house  of  Eason  &  Co.  at  the  time  of  effect- 
ing those  policies  which  were  not  on  their  own  account  guaranteed 
to  the  parties  interested  the  due  payment  of  all  losses  and 
returns,  and  upon  the  ground  of  that  guarantie  they  insist  that 
they  have  the  same  right  of  set-off  upon  those  policies  as  they 
have  upon  the  policies  which  were  in  their  own  name,  and  for 
their  own  account.  The  right  of  set-off  upon  the  policies  in 
their  own  names  and  for  their  own  account  was  conceded  upon 
the  argument,  and  after  the  cases  of  Grove  and  Dvhois^  and 
Bize  and  jDickason,^  in  1st  Term  Beports,  which  have  been 
80  long  acted  upon  as  the  law  *upon  this  subject,  we  think  [  *^i®  3 
rightly;  but  the  right  upon  the  other  policies  was  disputed. 
The  5th  of  Geo.  II.  c.  80,  s.  28,  gives  the  right  of  set-off  where 
there  has  been  '^  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  mutual  debts  between  the  bankrupt  and 
any  other  person ;"  and  as  credit  was  undoubtedly  given  in  this 
case  by  Swan  to  Eason  &  Go.  for  the  premiums,  the  question 
is  whether  upon  any  of  these  policies  it  can  properly  be  said 
that  credit  has  been  given  by  Eason  &  Go.  to  Swan;  and  we 
think  there  is  a  difference  in  this  respect  between  the  four 
policies  effected  in  the  names  of  Eason  &  Go.  on  the  account 
of  other  persons,  and  the  ten  which  were  not  effected  in  their 
names.  Upon  the  four  Eason  &  Go.  could  maintain  an  action 
in  their  own  names,  if  they  had  a  lien  upon  the  policies  ;  or  if 
they  had  paid  their  principals,  they  could  in  their  own  names, 
and  on  their  own  account,  and  without  any  control  from  the 
principals,  enforce  payment ;  and  by  subscribing  to  a  policy  in 
their  own  names.  Swan  had  consented  that  they  should  be  at 
Uberty  to  stand  in  the  character  and  situation  of  principals,  that 
in  case  of  loss  they  should  be  entitled  to  act  in  all  respects  as 
his  creditors,  and  that  they  should  be  considered  as  giving  him 
credit  upon  the  policy  at  their  own  risk,  and  on  their  own 

t  These  cases  aie  oyermled   by     28  L.  J.  Ex.  381.    See  Preface  to 
Barher  v.  Pott  (1859)  4  H.  &  N.  769,      4  B,  B.— F.  P. 
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EosTEB      account.    Upon  the  other  policies,  the  ten,  Eason  &  Co.  could 

Eabon.  ^ot  sue  in  their  own  names ;  they  can  in  no  event,  though  they 
may  have  a  lien  upon  the  policies,  or  though  they  may  pay  their 
principals,  bring  any  action  but  in  the  name  of  their  principals. 
Swan  has  not  consented  that  they  should  in  any  case  be  entitled 
to  stand  as  principals,  or  to  be  treated  as  the  creditors,  nor  has 
he  ever  agreed  that  they  should  be  considered  as  giving  him 

L  *n9  ]  credit  at  *their  own  risk  and  on  their  own  accoimt.  Their 
guaranteeing  his  solvency  to  the  assured  on  those  policies  is  a 
transaction  to  which  he  is  wholly  a  stranger,  and  from  signing 
the  policies  in  the  names  of  the  assured  to  them  as  brokers  he 
has  not  authorized  Eason  &  Co.  the  brokers,  by  means  of  such 
their  guarantie  given  by  them  to  the  assured,  (of  which  he  was 
not  privy)  to  claim  and  exercise  the  rights  of  principals  as  against 
him.  In  Grove  v.  Dubois,  1  T.  E.  112,  and  Bize  v.  Dickmon, 
1  T.  B.  285,  already  mentioned,  and  which  are  the  only  cases  in 
favour  of  the  set-ofif  on  account  of  losses,  the  policies  upon  which 
the  right  to  set  off  was  claimed,  were  all  in  the  names,  not 
of  the  persons  interested,  but  of  the  broker  who  claimed  the 
right  of  set-off.  Those  cases  therefore,  though  authorities  in 
point  in  this  case  in  favour  of  the  defendant  as  to  the  four 
policies,  are  no  authorities  as  to  the  other  ten,  and  as  to  those 
ten,  we  are  of  opinion,  upon  the  principle  of  there  being  a  want 
of  mutuality  of  credit  between  the  parties,  that  the  set-off  cannot 
be  supported.  The  amount  of  the  loss  and  returns  upon  the 
nine  policies  upon  which  we  think  the  set-off  allowable  is  580L 
14«.  Id.  This  reduces  the  debt  to  2,170Z.  4s.  7d.,  and  for  that 
sum  the  verdict  for  the  plaintiff  must  stand. 

Another  answer  to  the  claim  as  to  the  ten  policies  is  this,  that 
it  does  not  appear  that  the  house  of  Eason  &  Co.  have  paid  their 
principals,  though  they  have  given  them  credit  for  these  losses 
and  returns  ;  and  if  they  have  not  paid  them,  the  allowance  of 
this  claim  may  either  interfere  with  the  rights  of  such  principals, 
or  may  leave  Swan's  estate  exposed  to  a  farther  claim  from  those 
principals.      Suppose  the    house    of   Eason  &  Co.  to  become 

[  •120  ]  insolvent  and  unable  to  satisfy  their  guaranties,  *if  the  allowance 
of  this  set-off  were  to  take  away  from  the  principals  the  right  of 
claiming  upon  Swan's  estate,  it  would  be  doing  clear  injustice  to 
the  principals,  who  ought  to  have  the  power  of  looking  to  Swan 
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as  their  principal  debtor,  as  well  as  to  Eason  &  Co.,  the  guarantees  Eobteb 
for  his  solvency  ;  and  if  the  allowance  of  this  set-off  were  not  bason. 
to  take  away  from  the  principals  the  right  of  claiming  upon 
Swan's  estate,  it  would  be  great  injustice  to  Swan's  estate; 
because  in  that  case  it  would  be  liable  to  pay  the  principals  a 
dividend,  after  having  made  Eason  &  Go.  a  payment  to  the  extent 
of  the  whole  demand. 

Judgment  for  the  plaintiffs  for  2,170Z.  4«.  7d.t 


BKYANT  V.  WITHEES.  isis. 

(2  M.  &  S.  123-132.)  X  Nov^2. 

A  debt  for  money  lent  due  to  a  creditor  at  the  time  when  an  act  of  [  123  ] 
bankruptcy  is  committed  by  the  debtor  is  sufficient  to  support  a  com- 
mission against  him,  though  afterwards,  and  before  petitioning  for  such 
commission,  the  creditor  obtains  judgment  against  him  for  a  sum  of 
money  including  such  debt.  The  debt  is  not,  for  this  purpose,  merged 
in  the  judgment. 

A  bankrupt  cannot  be  permitted,  in  an  action  brought  by  him  to  try 
the  validity  of  the  commission,  to  plead  a  prior  act  of  bankruptcy  and  a 
sufficient  petitioning  creditor's  debt  existing  at  that  time  to  support  a 
commission,  in  order  to  defeat  the  subsisting  commission. 

[The  question  raised  in  the  pleadings  of  this  case  was  whether 
a  certain  commission  of  bankruptcy  had  been  lawfully  issued. 
The  commission  had  been  obtained  on  an  affidavit  of  money 
lent,  and  it  appeared  that,  subsequently  to  the  act  of  bankruptcy 
on  which  the  petition  was  founded,  the  simple-contract  debt  for 
money  lent  had  become  a  debt  of  a  higher  nature  by  a  judgment 
having  been  obtained  on  it.  This  was  pleaded,  by  way  of  repli- 
cation, by  the  plaintiff,  in  support  of  whose  action  it  was  neces- 
sary to  show  the  invalidity  of  the  commission.  The  plaintiff 
farther  pleaded  by  way  of  replication,  in  effect,  that  the  plaintiff 
himself  had  committed  an  act  of  bankruptcy  prior  to  the  peti- 
tioning creditor's  debt,  and  that  there  was  a  sufficient  debt  to 
support  a  commission  on  that  prior  act.  These  replications 
were  demurred  to.    There  was  a  third  point,  relating  to  the 

t  See  Parker  y.  Smith,  p.  366  anie      tester ,  p.  511  anU  (1  M.  &  S.  494). 
(16  Bast,  382) ;  and  CummingY.  For-         J  Also  reported  2  Rose,  8. 

R.B. — ^VOL.  XIV.  R  R 
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Bbtant      mode  of  citation  of  the  old  bankruptcy  statute  of  James  I., 

WiTHEBs.     which  has  now  become  immaterial.] 
f  151  ]  The  Court  disposed  of  the  several  points  as  they  occurred 

in  the  course  of  the  argument.  Upon  the  first,  Lord  Ellen- 
borough,  Ch.  J.  said,  that  he  did  not  find  that  Lord  Habb- 
wickb's  judgment  in  Ambrose  v.  Clendon\  proceeded  on  any 
such  distinction  as  that  taken  by  Holroyd,  but  it  was  founded  on 
this,  that  although  the  bond  was  an  extinguishment  with  regard 
to  the  bankrupt  himself,  because  it  was  a  debt  of  a  higher 
nature,  yet,  in  the  proceeding  under  a  commission  of  bank- 
ruptcy, both  debts  were  the  same ;  or,  in  other  words,  in  bank- 
ruptcy the  creditors  all  come  in  pari  passu.  And  he  asked 
whether  this  was  really  and  truly  less  a  debt  for  money  lent, 
because  it  had,  to  certain  intents,  been  changed  by  the  judg- 
ment. Still  it  might  be  for  money  lent,  though  for  the  better 
securing  the  money  the  creditor  had  obtained  a  judgment. 
Upon  the  second  point,  the  Court  agreed  with  Donovan  v.  Dufl 
and  the  other  cases ;  and  Lord  Ellenbobouoh,  Ch.  J.  said  that 
he  should  have  thought  it  better  if  it  had  not  been  decided  that 
proof  of  a  prior  act  of  bankruptcy  should  ever  overset  an  exist- 
ing commission  ;  but  if  it  were  permitted  to  the  bankrupt  him- 
self to  use  this  means  of  doing  it,  the  most  remote  act  of  bank- 
ruptcy and  debt,  for  none  but  the  bankrupt  could  avail  himself 
of  the  statute  of  limitations,  might  be  set  up  for  this  purpose, 
which  would  be  highly  mischievous ;  and  Batlby,  J.  observed, 
that  a  collusion  between  the  bankrupt  and  any  one  creditor, 
might  protect  the  bankrupt  from  any  commission  whatever. 
And  Dampibr,  J.,  added,  that  the  ground  on  which  it  was 
originally  decided,  that  a  prior  act  of  bankruptcy  should  upset 
an  existing  commission,  namely,  that  the  party  who  had  com- 
mitted it  was  no  longer  a  trader,  was  very  technical.     *     *    ♦ 

Judgment  for  the  defendant  on  the  two  first  replications. 
t  Ca8.  temp.  Hardw.  268.  t  ^  l^a^t,  21. 


\ 
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BOEHM  AND  Another  v.   COMBE.t  isis. 

(2  M.  &  S.  172—174.)  Nov^d. 

Declaration  on  a  policy  of  assurance  on  goods  at  and  from  L.  by  land  f  172  1 
carriage  to  H.,  and  at  and  from  thence  by  a  packet  to  G.,  beginning  the 
adventure  on  the  goods  from,  the  loading  on  board  the  ship,  and  averred 
that  the  goods  were  delivered  at  L.  to  carriers  to  be  carried  from  L.  by 
land  carriage  to  H.,  and  by  the  fraud  and  negligence  of  the  servants 
and  i^rsons  employed  by  the  carriers  were  wholly  lost :  Held,  that  this 
was  a  loss  within  the  meaning  of  the  policy,  which  was  the  usual 
printed  form  of  marine  policy,  containing  the  usual  printed  enumeration 
of  risks ;  and  that  it  was  not  necessary  to  aver  that  the  goods  were 
loaded  at  L.  to  be  carried  to  H. 

Declabation.  The  second  count  stated  that  the  plaintiffs 
caused  to  be  made  a  policy  of  assurance  upon  goods  lost  or  not  lost, 
at  and  from  London  by  land  carriage  to  Harwich,  and  at  and  from 
thence  by  a  packet  to  jSrottenburgh,  beginning  the  adventure  upon 
the  said  goods  from  the  loading  thereof,  aboard  the  said  ship,  &c., 
and  set  forth  in  the  usual  way  the  *printed  form  with  the  usual  [  'ITS  ] 
risks  enumerated  in  the  printed  form  of  a  marine  policy,  and  that 
it  was  agreed  that  the  goods  should  be  valued  on  a  cask  contain- 
ing bullion,  marked  with  a  specified  mark  at  1,500Z.  It  then 
averred  that  by  the  said  policy,  the  insurance  was  declared  to  be 
on  a  cask  containing  bullion  marked  and  valued  as  aforesaid,  and 
that  the  said  cask  was  in  good  safety  at  London,  and  there  de- 
livered to  certain  carriers  to  be  carried  from  London  by  land  car- 
riage to  Harwich,  and  that  afterwards  the  same,  by  the  fraud  and 
negligence  of  the  servants  and  persons  employed  by  the  said  car- 
riers in  a^nd  about  the  carriage  thereof,  were  wholly  lost  to  the 
proprietors,  &c.    General  demurrer  to  this  count,  and  joinder. 

Scarlett  in  support  of  the  demurrer,  contended  that  there 
was  not  any  loss  stated  in  this  count,  which  came  within  the 
terms  of  the  policy.  Taking  it  that  the  terms  of  the  policy  upon 
the  marine  adventure,  were  meant  to  be  incorporated  (as  far  as 
may  be)  into  the  land  adventure,  and  therefore  that  the  enume- 
ration of  marine  perils  is  to  be  extended  to  the  corresponding 
perils  by  land,  none  of  the  perils  enumerated  in  the  printed  form 

t  Followed,  on  the  point,  that  the      Elliott  (1873)  L.  B.  8  C.  P.  649,  669, 
risks  in  the  marine  policy  applied  to      42  L.  J.  G.  P.  247. — E.  C. 
the  land  transit,  in  Bodocanachi  v. 

B  B  2 
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fioEHM  cover  the  present  loss.  The  peril  against  *' thieves"  has  been 
Combe.  considered  as  not  covering  theft  of  the  master  and  manners;! 
and  "  barratry  "  does  not  mean  fraud  and  negligence,  but  fraud 
only  of  the  master  and  mariners  ;t  and  for  what  reason  should 
these  perils  be  extended  farther  as  against  the  acts  of  servants 
and  persons  employed  by  carriers,  than  they  are  against  those  of 
master  and  mariners,  who  are  the  servants  of  the  owner? 
[  •iz*  ]  Another  objection  to  this  count  is,  that  it  *only  avers  that  the 
goods  were  delivered  at  London  to  the  carriers  to  be  carried ; 
whereas  by  reference  to  the  policy  as  it  regards  the  marine  risk, 
it  appears  to  require  a  loading  on  board  at  the  place  whence  the 
risk  is  to  commence,  §  and  by  the  same  rule  a  loading  at  London, 
whence  the  land  risk  is  to  commence,  is  also  required.  The 
insurance  is  on  goods  lost  or  not  lost  by  land  carriage,  which 
must  mean  after  the  land  carriage  has  commenced  ;  and  there- 
fore the  count  ought  to  have  averred  that  the  goods  were 
loaded  at  London  in  the  waggon  or  carriage,  to  be  carried  to 
Harwich.  If  this  had  been  a  losa  by  marine  perils,  and  the 
count  had  only  averred  a  delivery  of  the  goods  to  the  owner  of 
the  ship  at  his  warehouse  at  Harwich,  it  would  have  been  in- 
sufficient to  entitle  the  plaintiffs  to  recover. 

Lord  Ellenborough,  Gh.  J.  asked  if  it  was  necessary  to  travel 
into  the  marine  policy  in  order  to  search  out  a  corresponding 
risk,  or  whether  an  insurance  on  goods  by  land-carriage  without 
more,  did  not  cover  damage  arising  from  miscarriage.  What 
else  could  the  assured  mean  to  insure  ?  But  supposing  it  neces- 
sary to  have  recourse  to  the  marine  policy,  even  then  the  word 
barratry  was  large  enough  to  include  every  species  of  fraud  or 
maltLS  dolus  committed  by  the  waggoner  or  servants,  taking  them 
to  stand  in  place  of  the  master  and  mariners :  therefore  qua- 
cunque  vid  this  risk  was  included.  Upon  the  other  point  his 
Lordship  said,  that  "  by  land  carriage,*'  meant  from  the  time 
the  goods  were  put  into  the  charge  of  the  carrier. 

Per  Curiam  :  Judgment  for  the  plaintiffs. 

Richardson  was  on  the  other  side. 

t  See  Malyne  Lex  Merc.  c.  25.  §  See  Spitki  v.  Woodman,  11  B.  B. 

t  See    Vallefo  v.    Wheeler,   Cowp.      628  (2  Taunt.  416). 
154,  per  Lord  Maitsfield. 
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DOE,   ON   THE  Demise    of    THOMAS    LOWES,   v.         i^is. 

'  Nov.  23. 

DAVIDSON.  — 

(2  M.  &  S.  175—194.)  [  175  ] 

An  estate  of  copyhold  or  customary  tentire  cannot  be  created  by 
private  agreement. 

Where  aUotments  were  made  and  awarded  to  W.  L.,  in  respect  of 
seyeral  customary  estates,  of  which  he  was  seised  in  fee  according  to 
the  custom  of  the  manor,  under  an  agreement  between  the  lord  of  the 
manor  and  the  commoners,  and  an  award  made  thereon  which  were 
confirmed  by  an  Inclosure  Act,  and  which  agreement  contained  a  clause 
saving  to  the  lord  all  mines,  and  all  royalties  and  privileges  in  tarn 
amplo  modo  as  he  had  enjoyed  the  same  within  the  ancient  customary 
tenements,  and  the  award  contained  also  a  clause  saving  to  the  lord  all 
seignories  and  royalties  incident  to  the  manor,  and  the  Act  saved  to  him 
the  seignories  and  all  rents,  services,  courts,  &c.  and  all  other  royalties, 
jurisdictions,  and  pre-eminences  incident  to  the  manor  in  tarn  amplo 
modo  as  he  might  have  enjoyed  the  same  in  case  the  act  had  not  been 
made ;  and  also  contained  a  clause  that  nothing  should  alter  or  annul 
any  settlements,  &c.  affecting  the  lands  to  be  enclosed,  but  that  the 
several  allotments  should  be  held  by  the  several  persons  to  whom 
allotted  to  the  same  uses,  and  for  the  same  estates,  and  subject  to  such 
limitations,  &c.  as  the  lands  in  respect  of  which  such  allotments  were 
made,  were  limited  to :  t  Held,  that  the  allotments  so  made  were  free- 
hold and  not  customary  estate ;  and  therefore  were  not  within  the  custom 
of  the  manor,  that  customary  estates  are  not  deviseable  by  wilL 

Ejectment  for  premises  in  the  parish  of  Haltwhistle  in  the 
county  of  Northumberland.  At  the  trial  before  Bayley,  J.  at  the 
summer  assizes  for  that  county  1812,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
case: 

Prior  to  and  in  the  year  1749,  W.  Lowes  was  seised  to  him 
and  his  heirs,  according  to  the  custom  of  the  manor  of  Bidley, 
of  several  customary  estates  within  that  manor,  in  respect  of 
which  he  was  entitled  to  rights  of  common  upon  the  commons 
and  waste  grounds  after  mentioned  to  be  divided,  inclosed  and 
allotted.  By  the  custom  of  the  manor  of  Bidley,  customary 
estates  in  that  manor  pass  either  by  surrender  and  admittance 
at  the  lord's  court,  or  by  any  other  species  of  common  law  con- 
veyance for  passing  freehold  estates  accompanied  by  the  licence 

t  The  general  Inclosure  Act  of  that  land  allotted  in  respect  of  cus- 
1845,  8  &  9  Vict.  c.  118,  s.  94,  is  in  ternary  land  shall  be  deemed  cus- 
difieient    terms,    expressly    saying     tomary  land. — E.  C. 
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Doe  of  the  lord,  but  they  are  not  deviseable  by  will.  By  articles  of 
Davidson,  agreement  bearing  date  the  12th  of  February,  1749,  between  Sir 
E.  Blackett  the  then  lord  of  the  manor  of  Bidley,  and  several 
persons  therein  mentioned,  to  be  entitled  to  right  of  common  in 
two  certain  commons  within  the  manor  called  Bidley  Moor  or 
[  •176  ]  Common  and  Hotbank,  it  was  *agreed  that  such  commons 
should  be  divided  and  set  out  by  certain  persons  named,  who 
should  apportion  to  the  lord  of  the  manor,  for  his  consent  to  the 
inclosure  and  as  a  recompense  for  his  right  in  the  soil,  one  full 
two-and-thirtieth  part  of  Hotbank  only  (the  former  lords  of  the 
manor  having  theretofore  with  the  consent  of  several  persons 
entitled  to  a  right  of  common  upon  Bidley  common,  inclosed  a 
large  part  of  the  said  common,  in  full  for  the  share  of  the  lord  of 
the  manor  on  Bidley  common,  as  lord  and  in  right  of  the 
demesne  lands  within  the  said  manor)  which  two-and-thirtieth 
part  was  to  be  allotted  to  Sir  E.  Blackett,  over  and  above  the 
part  and  share  of  the  said  two  commons  thereby  agreed  to  be  set 
off  to  him  in  respect  of  certain  tenements  therein  mentioned ; 
and  after  such  allotments  to  divide  the  said  two  moors  and 
commons  amongst  the  said  Sir  E.  Blackett  and  the  several 
persons  parties  thereto,  having  right  of  common  thereon,  accord- 
ing to  the  real  yearly  worth  and  value  of  their  respective 
messuages,  lands,  and  hereditaments.  And  it  was  thereby 
further  agreed  that  after  the  division  was  finished  all  rights  of 
common  on  the  said  common  should  cease,  saving  to  Sir  E. 
Blackett  his  heirs  and  assigns  for  ever  all  mines,  minerals, 
quarries,  waifs,  estrays,  and  all  and  every  the  royalties  and 
privileges  which  he  had  enjoyed,  and  which  had  been  enjoyed  by 
the  several  lords  of  the  said  manor,  in  as  ample  a  manner  as 
they  had  enjoyed  such  royalties  and  privileges  within  the  ancient 
customary  tenements  within  the  said  manor,  &c.  On  the  80th 
of  May,  1751,  an  award  was  made  by  the  commissioners  ap- 
pointed under  the  said  articles  of  agreement,  whereby  amongst 
other  allotments  they  allotted  to  W.  Lowes  and  his  heirs,  one 
r  •177  ]  hundred  and  seventy  four  *acres  and  thirty  four  perches,  and 
also  another  allotment  of  four  hundred  and  eleven  acres  on 
Bidley  common,  and  four  hundred  and  fifty  acres  two  roods  and 
twenty-two  perches  on  Hotbank  common,  and  that  he  and  his 
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heirs  should  build  and  for  ever  thereafter  uphold  and  maintain  doe] 
certain  hedges  to  the  said  allotments.  The  award  contained  a  davidbon. 
proviso,  that  nothing  therein  contained  should  extend  to  pre- 
judice, lessen,  or  defeat  the  right,  title,  or  interest  of  the  said 
Sir  E.  Blackett,  his  heirs  or  assigns,  lords  or  ladies  of  the  manor 
of  Bidley,  in  or  to  the  seignories  and  royalties  incident  and  be- 
longing to  the  said  manor,  but  that  he  and  they  should  and 
might  at  all  times  for  ever  hold  and  enjoy  the  same.  The  allot- 
ments mentioned  in  the  award  to  be  made  to  W.  Lowes  were 
made  to  him  in  respect  of  his  right  of  common  for  his  said  cus- 
tomary estates.  By  25  Geo.  II.  c.  24,  f  reciting  the  said  articles 
and  award,  the  same  were  thereby  confirmed,  and  it  was  pro- 
vided that  nothing  in  that  Act  contained,  should  extend  or  be 
construed,  deemed,  adjudged,  or  taken  to  revoke,  make  void, 
alter,  or  annul  any  settlement,  deed,  will  or  lease  whatsoever,  or 
to  prejudice  any  person  or  persons  having  any  right  or  claim  of 
dower,  jointure,  rent  service,  debt,  charge,  or  incumbrance  in, 
out  of,  upon,  or  affecting  any  of  the  lands  or  grounds  so  agreed 
and  directed  to  be  inclosed  and  divided  as  aforesaid,  or  any  part 
or  parcel  thereof  respectively,  but  that  the  several  allotments  of 
and  in  the  said  two  moors  or  commons,  made  or  allotted  by  the 
said  award,  should  from  the  30th  of  May,  1751,  be  deemed  to 
belong  unto  and  at  all  times  thereafter,  be,  remain,  and  enure 
to,  and  be  held  and  enjoyed  *by  the  several  persons  to  and  for  [  •178  ] 
whom  the  same  were  so  respectively  allotted,  and  those  claiming 
under  them,  and  that  the  said  several  persons,  and  those  claim- 
ing under  them,  should  from  thenceforth  stand  and  be  seised 
and  possessed  thereof  respectively,  to  such  and  the  same  uses, 
and  to  and  for  such  and  the  same  estates,  and  subject  to  such 
and  the  same  wills,  limitations,  conditions,  settlements,  provi- 
soes, remainders,  reversions,  leases,  debts,  charges,  and  incum- 
brances, as  the  several  messuages,  cottages,  lands,  and  grounds, 
in  respect  whereof  such  allotments  were  made  to  them  respec- 
tively, were  and  stood  severally  limited  and  liable  unto.  The 
Act  also  provided  that  nothing  therein  should  prejudice,  lessen, 
or  defeat  the  right,  title,  or  interest  of  him  the  said  lord  of,  in, 
and  to  tbe  seignories  and  royalties  incident  and  belonging  to  the 

t  Private  Act. 
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Dob  said  manor,  but  that  he  the  said  lord,  and  all  and  every  person 
Dayidbok.  A^d  persons  claiming  under  him  as  lords  of  the  said  manor  for 
the  time  being,  should  and  might  at  all  times  for  ever  thereafter 
hold  and  enjoy  all  rents,  services,  courts,  perquisites,  and  profits 
of  courts,  mines,  goods,  and  chattels  of  felons  and  fugitives,  felons 
of  themselves  and  put  in  exigent,  deodands,  waifs,  estrays,  forfei- 
tures, and  all  other  royalties,  jurisdictions,  and  pre-eminences 
whatsoever,  to  the  said  manor,  incident,  appendant,  belonging,  or 
appertaining,  (other  than  and  except  such  common  right  as  could 
or  might  be  claimed  by  the  lord  or  lords  respectively,  as  lord  or 
lords  of  the  said  manor,  or  otherwise)  in  and  upon  the  two  com- 
mons to  be  inclosed,  in  as  full  ample  and  beneficial  a  manner  to 
all  intents  and  purposes  as  he  or  they  could  or  might  have  held  and 
enjoyed  the  same  in  case  that  Act  had  not  been  made.  The  pre- 
[  'ITQ  ]  mises  for  which  this  ejectment  *was  brought,  are  allotments  made 
under  the  said  articles  of  agreement  and  award  confirmed  by  the 
Act  of  Parhament,  some  of  which  allotments  were  purchased  by 
W.  Lowes  after  the  award,  and  the  others  were  made  and 
awarded  to  him  in  respect  of  his  estates  of  which  he  was  seised 
to  him  and  his  heirs  according  to  the  custom  of  the  manor  of 
Bidley.  Ever  since  the  allotments  have  been  made  under  the 
agreement,  they  have  as  far  as  appeared  at  the  trial,  been  con- 
veyed as  freehold  without  the  licence  of  the  lord,  and  without 
any  surrender  or  admittance,  and  those  purchased  by  W.  Lowes 
were  conveyed  to  him  by  lease  and  release  without  any  licence 
or  concurrence  of  the  lord.  W.  Lowes  by  his  will  dated  1783, 
devised  to  his  eldest  son  and  heir  John  Lowes  and  his  heirs,  all 
his  real  estates  without  mentioning  customary,  and  died  in  the 
same  year.  J.  Lowes  after  his  father's  death  was  admitted  at 
the  lord's  court  to  the  customary  estates  of  which  his  father  died 
seised  as  heir  to  his  father,  and  by  his  will  dated  the  27th  of 
December,  1796,  after  devising  certain  messuages,  &c.  for  the 
payment  of  debts  and  legacies,  devised  all  and  singular  his 
manors,  messuages,  lands,  mines,  advowsons,  tithes,  and  here- 
ditaments, and  all  other  his  real  estate  whatsoever,  as  well  copy- 
hold and  customary  as  freehold,  not  thereinbefore  devised,  onto 
and  to  the  use  of  his  son  W.  G.  Lowes  and  the  heirs  of  his  body 
lawfully  to  be  begotten,  and  in  default  of  such  issue  to  the  only 
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proper  use  and  behoof  of  the  said  J.  Davidson  (the  defendant)         Dob 
his  heirs  and  assigns  for  ever.    In  December,  1795,  J.  Lowes    davidsok. 
died  seised  amongst  other  things  of  the  premises  in  question, 
leaving  an  only  child  the  said  W.  G.  Lowes,  then  an  infant 
under  the  age  of  six  years,  who  afterwards  *died  without  issue      [  *^^^  ] 
and  without  having  attained  the  age  of  21.     Thomas  Lowes  (the 
lessor  of  the  plaintiff)  is  the  brother  of  J.  Lowes  and  uncle  and 
heir  at  law  to  W.  C.  Lowes. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
plaintiff  is  entitled  to  recover ;  if  the  Court  shall  be  of  that 
opinion  the  verdict  to  stand ;  otherwise  a  nonsuit  to  be  entered. 

G.  Marriott,  for  the  plaintiff,  after  adverting  to  that  part  of 
the  case  which  states  that  by  the  custom  of  the  manor,  custom- 
ary estates  in  that  manor  pass  by  surrender,  &c.  but  are  not  devise- 
able  by  will,  said  the  question  was  whether  the  new  allotments 
passed  by  the  will  of  J.  Lowes,  or  whether  the  above  custom  ex- 
tended to  them.  And  he  contended  that  it  did  inasmuch  as  by 
coupUng  the  agreement,  award,  and  Act  of  Parliament  together, 
it  appeared  from  them  to  have  been  the  intention  of  the  parties, 
that  the  new  allotments  should  be  subject  to  the  same  usages  as 
the  customary  tenements  were  subject  to,  which  could  only  be 
effected  by  making  them  of  the  like  customary  tenure.  The 
private  Act  of  Parliament,  as  well  as  the  agreement  and  award, 
is  to  be  construed  according  to  the  intention  of  the  parties,  t  and 
it  is  clear  that  the  lord  intended  to  secure  himself  against  any 
possible  diminution  of  his  rights  over  these  allotments,  for  the 
agreement  saves  all  mines,  waifs,  estrays,  and  all  royalties  and 
privileges,  in  tarn  amplo  modo  as  he  had  enjoyed  them  within  the 
ancient  customary  tenements ;  and  the  award  expressly  provides, 
that  nothing  shall  lessen  his  right  to  the  seignories  and  royalties. 
Then  the  Act  of  Parliament  *in  the  same  spirit,  makes  the  same  [  '^isi  ] 
and  other  more  extensive  reservations  in  favour  of  the  lord, 
reserving  to  him  every  incident  of  customary  tenure,  to  be 
enjoyed  in  tarn  amplo  modo  as  if  the  Act  had  not  passed ;  and 
there  is  besides  a  previous  clause  touching  the  new  allotments, 
which  provides  {inter  alia)  that  the  same  shall  belong  to  the 

t  Per  Ld.  Kenton  in  Townley  y.  QiUon^  1  B.  B.  602  (2  T.  E.  706). 
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Dob  several  persons  to  whom  allotted,  to  and  for  such  and  the  same 
Davidson,  estates,  &c.,  as  the  several  messuages,  &c.  in  respect  of  which 
such  allotments  were  made,  were  limited  to.  And  how  could 
they  be  subject  to  the  same  estates  as  the  ancient  messuages, 
unless  the  lord  ha4  the  same  rights  in  respect  of  them?  So 
that  if  any  doubt  had  remained  on  the  previous  documents,  the 
Act  of  Parliament  seems  to  have  removed  it  and  made  all  clear. 
This  view  of  the  case  is  consistent  also  with  the  rule  of  law ;  for 
these  allotments  being  made  in  right  of  the  customary  tenements, 
the  law  would  incline  to  consider  them  as  customary ;  for  the 
rule  is  that  the  accessory  must  be  of  the  same  nature  as  the 
thing  to  which  it  is  appendant,  or  as  it  is  elsewhere  said  "a 
thing  that  cometh  in  Ueu  of  another  is  to  be  as  if  it  were  the 
same."!  And  though  in  ReveU  v.  JodreU  I  it  was  laid  down,  that 
this  rule  shall  not  be  good  to  create  a  copyhold,  because  a  copy- 
hold cannot  be  created  by  operation  of  law,  yet  it  may  be  good 
as  an  argument  to  shew  that  the  Act  of  Parliament  intended  to 
create  it.  ReveU  v.  JodreU^  and  Townley  v.  Gibson, \\  are  dis- 
tinguishable from  the  present,  because  there  the  wastes  were 
expressly  given  to  the  tenants  in  free  socage  and  fee  simple.  As 
to  the  reservations  in  favour  of  the  lord,  it  may  be  farther 
[  •182  ]  observed  *that  the  agreement  expressly  reserving  all  royalties 
and  privileges  as  he  had  enjoyed  the  same  within  the  customary 
tenements,  is  in  that  respect,  stronger  than  either  the  award  or 
Act  of  Parliament,  for  they  say  only  royalties,  &c.  incident  and 
belonging  to  the  manor,  and  so  will  help  to  explain  them.  And 
almost  all  the  reservations  contained  in  the  Act  are  inconsistent 
with  the  notion  of  the  tenants  having  the  freehold.  Such  for 
instance  is  the  reservation  of  mines ;  and  rents,  services,  courts, 
&c.,  seignories  and  all  other  royalties  and  jurisdictions  incident 
to  the  manor,  could  not,  according  to  Brad^haw  v.  Law$on,^i  be 
reserved  by  any  deed,  by  reason  of  the  statute  of  Quia  Emptare8,\\ 
if  the  estate  in  respect  of  which  they  were  due,  were  conveyed 
away  to  the  tenant.  Nor  in  such  case  could  they  be  reserved  by 
a  private  Act  of  Parliament,  which  is  in  the  nature  of  a  deed, 

t  Finch's  Law,  67.  II  1  E.  B.  600  (2  T.  E.  701), 

t  1  E.  E.  606  (2  T.  E.  416).  f  2  E.  E.  429  (4  T.  E.  443). 

§  1  E.  E.  606  (2  T.  E.  416).  tt  18  Ed.  I.  St.  1. 
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and  shall  not  be  taken  to  control  the  statute  of  Quia  Emptores.        Doe 
Again  the  word  "  forfeiture  "  occurs,  which  as  it  is  there  used    davidsok. 
must  be  understood,  either  propter  delictum,  or  propter  defectum 
sanguinis ;  but  the  right  of  escheat  enures  by  way  of  reversion ;  t 
the  land  results  back  to  the  lord  of  the  fee,t  which  shews  that  it 
must  still  be  holden  of  him. 

Scarlett,  contra,  was  stopped  by  the  Court. 

LOBD  EUiBNBOBOUOH,   Gh.  J. : 

I  think  there  is  no  occasion  to  trouble  the  other  side.     This 
is  an  ejectment  brought  by  Thomas  Lowes  claiming  as  cus- 
tomary heir  of  W.  C.  Lowes,  the  only  son  and  heir  of  the  tes- 
tator *John  Lowes,  to  recover  premises  which  the  defendant      [*183] 
claims  to  hold,  as  freehold,  as  devisee  under  the  will  of  J.  Lowes. 
The  question  resolves  itself  into  this,  whether  the  premises  be 
customary  estate  of  the  like  tenure,  which  the  customary  estates 
in  respect  of  which  they  were  allotted  were  before  the  agreement 
and  award  stated,  and  before  the  passing  of  the  Act  of  Parlia- 
ment, or  whether  they  are  now  freehold.    The  case  states  that 
in  1749,  by  agreement  between  the  then  lord  of  the  manor  and 
several  persons  entitled  to  right  of   common  over  two  com- 
mons within  the  manor,  it  was  agreed  that  such  commons 
should  be  divided  and  set  out  by  persons  then  named,  who 
should  apportion  to  the  lord,  for  his  consent  to  the  inclosure, 
and  as  a  recompense  for  his  right  in  the  soil,  a  certain  portion 
of  one  of  those  commons,  which  portion  was  to  be  allotted  to 
him  over  and  above  his  share  in  respect  of  certain  tenements ; 
and  it  was  agreed  that  the  rest  should  be  divided  amongst  the 
said  lord  and  the  several  persons  having  right  of  common 
according  to  the  yearly  value  of  their  respective  tenements  ;  and 
it  was  further  agreed  that  after  the  division,  all  rights  of  com- 
mon over  the  said  commons  should  cease,  saving  to  the  lord  all 
mines,  &c.  and  all  the  royalties  and  privileges  which  he  had 
enjoyed,  and  which  had  been  before  enjoyed  by  former  lords 
within  the  customary  tenements.    Now  if  it  was  the  intention 
of  the  parties  by  this  agreement  to  constitute  an  estate  of  a 

t  Burgeaa  v.  WheaU,  1  BL  B.  133.  X  2  Bl.  Com.  244. 
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Dob        customary  nature  in  these  allotments,  it  was  a  thing  which  by 
Davidsov.    ^^^  1^^  of  the  land  they  were  not  competent  to  do.     It  was 
decided  in  ReveU  v.  Jodrell  and  Totcnley  v.  Gibson,  that  such  a 
species  of  tenure  cOuld  not  be  created  at  this  time  of  day; 
[  *184  ]      because  it  is  an  essential  quality  of  such  an  estate  that  *it  must 
have  been  immemorially  demised  or  demiseable  as  customary 
estate ;  and  as  it  must  always  have  been  of  such  quality,  it  fol- 
lows that  this  quality  cannot  be  created  by  any  modern  agree- 
ment.    If  therefore  this  agreement  was  framed  with  any  such 
intent,  it  cannot  have  an  operation  to  that  effect.    Then  let  us 
go  on  to  the  award,  and  see  what  the  intention  of  that  was. 
The  lord  gave  up  a  portion  of  the  entire  soil,  which  he  before 
had,  in  lieu  and  satisfaction  of  what  the  commoners  gave  up 
and  had  before,  namely,  an  entire  right  of  common ;  he  recedes 
from  his  right  in  respect  of  the  entirety  of  soil,  and  what  is 
allotted  to  both  parties  conveys  to  both  a  right  of  soil :  it  is  an 
entire  and  exclusive  interest  in  the  soil  in  that  portion  which  is 
allotted  to  the  lord,  as  well  as  in  those  portions  which  are 
allotted  to  the  commoners  in  satisfaction  of  their  rights  of  com- 
mon.   But  much  stress  has  been  laid  on  the  words  saving  all 
seignories  and  royalties  to  the  lord.    But  the  lord  enjoyed  in  his 
own  land  no  seignories  or  royalties,  except  perhaps  that  of  free 
warren  or  the  right  of  appointing  a  game-keeper.    He  had  the 
entire  dominion  over  the  soil  subject  to  the  tenants'  right  of 
common.    The  award  therefore,  carries  it  no  farther.    But  then 
comes  the  Act  of  Parliament ;  and  the  question  is  upon  the  Act ; 
for  I  assume  it  as  incontrovertible  that  a  copyhold  cannot  be 
created  at  this  day,  except  by  Act  of  Parliament,  or  by  custom 
to  warrant  the  granting  the  waste  as  copyhold ;  and  then  it  is 
by  operation  of  the  custom,  which  when  the  lord  shall  have 
granted  any  portion  of  the  waste,  although  it  has  not  been 
granted  before,  makes  that  which  was  potentially  demiseable 
before  as  copyhold  absolutely  so;   but  subject  to  this  clear 
[  *185  ]      exception  the  proposition  is  ^incontrovertible  that  a  copyhold 
cannot  be  created  at  this  day.    But  still  it  is  competent  for  the 
Legislature  to  create  it,  and  in  order  to  see  whether  that  has 
been  done,  let  us  look  to  this  Act,  and  examine  whether  it  has 
made  this  copyhold.     The  Act  provides  that  nothing  therein 
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contained  should  extend  to  alter  or  annul  any  settlement,  &c.,  Dob 
but  that  the  several  allotments  shall  be  deemed  to  belong  to  and  Davidson. 
thereafter  shall  be  enjoyed  by  the  several  persons  to  whom  the 
same  are  allotted,  and  those  claiming  under  them,  and  that 
they  from  thenceforth  shall  stand  seised  thereof,  to  such  and  the 
same  uses,  and  to  and  for  such  and  the  same  estates,  &c.,  as  the 
several  lands  in  respect  whereof  such  allotments  were  made, 
were  and  stood  limited  to.  This  does  not  mean  that  because 
the  original  estates  were  in  their  tenure  antecedently  customary 
estates,  therefore  the  allotted  estates  should  follow  the  same 
tenure  and  be  customary  too;  but  that  where  there  happened 
to  be  any  settlement  or  conveyances  before  and  then  subsisting, 
which  affected  the  lands  to  be  inclosed,  whether  such  settle- 
ments, &c.  might  have  carved  out  estates  for  life  or  in  tail, 
or  whether  they  might  be  in  fee,  the  same  should  affect  the 
lands  allotted,  which  should  be  subject  to  the  same.  That  I 
take  to  be  the  meaning  of  the  provision,  taking  the  whole  con- 
text together,  that  they  should  be  subject  to  the  old  uses ;  and 
that  seems  to  me  to  be  the  only  fair  interpretation  of  this 
clause.  Then  comes  the  saving  with  respect  to  the  lord's  right 
**  that  nothing  should  prejudice  or  defeat  the  right  of  the  lord  to 
the  seignories  and  royalties  incident  to  the  manor ;  but  that  he 
and  those  claiming  under  him,  should  enjoy  the  same  in  as  full 
and  ample  a  manner,  to  all  intents  and  ^purposes  as  they  might  [  *i86  ] 
have  enjoyed  them,  in  case  the  Act  had  not  been  made."  In 
one  respect  it  may  be  said,  the  lord  does  not  enjoy  in  as  ample  a 
manner  as  before  the  Act ;  for  before,  the  tenants  had  a  right  of 
common  over  the  whole,  which  rendered  their  several  copyholds 
of  so  much  more  value ;  but  the  lord  had  also  a  right  of  soil  over 
the  whole,  and  has  gained  his  equivalent  by  means  of  the  exclu- 
sive allotment  made  to  him  in  respect  of  that  right.  Therefore 
taking  the  whole  of  the  Act  together,  there  is  nothing  to  pre- 
judice the  lord.  "  In  as  ample  a  manner  as  if  the  Act  had  not 
been  made,"  cannot  confer  any  new  right,  but  reserves  only  such 
rights  as  he  had  before.  What  I  am  now  laying  down  is  pre- 
cisely what  Lord  Kbnyon  said  in  Townley  v.  Oibson,  where 
examining  how  the  tenants  in  that  case  held  their  allotments 
under  the  Act,  he  said  they  could  not  take  as  copyholders, 
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Doe  unless  the  Act  of  Parliament  had  so  directed,  but  they  took 
Davidson,  their  allotments  as  freehold  estates  of  inheritance ;  and  he  added 
"it  is  extremely  clear  that  no  new  tenure  can  be  created,  unless 
by  the  authority  of  Parliament,  since  the  statute  of  Quia 
Emptores ;  nor  can  any  person  reserve  to  himself  a  right  of 
escheat."  The  same  doctrine  is  laid  down  expressly  by  Ash- 
hurst,  J.  delivering  the  opinion  of  the  Court  in  ReveU  v. 
JodreU;]  "it  is  held  clearly  that  a  copyhold  must  be  time  out 
of  mind,  and  cannot  begin  at  this  day ;  "  for  which  he  cites  Co. 
Lit.  58  b.  and  the  case  of  Kempe  v.  Carter,  1  Leon.  56,  where 
it  was  held  that  notwithstanding  the  lord  granted  de  facto,  yet 
as  he  did  not  grant  secundum  consuetudinem  manerii,  the  land 
r*i87]  was  not  customary.  For  it  had  been  *contended  by  Hill, 
Serjt.  in  the  argument  of  ReveU  v.  JodreU,  as  it  has  been 
contended  to-day,  that  if  one  thing  be  given  in  lieu  of  another, 
it  must  be  as  the  thing  itself ;  and  that  therefore  what  was  given 
in  that  case  to  the  tenants  in  lieu  of  their  copyhold  interests 
must  be  copyhold.  It  was  considered  in  that  case  that  a  copy- 
hold cannot  be  created  at  this  day  by  act  of  the  parties. 
It  may  be  by  Act  of  Parliament.  The  question  then  is  whether 
this  Act  has  made  it  such,  and  I  cannot  find  any  words  that 
can  be  considered  as  importing  that  meaning.  These  premises 
have  been  granted  without  the  licence  of  the  lord  as  freehold ; 
and  must  go  to  those  who  are  entitled  to  claim  them  as  pass- 
ing under  the  will  as  freehold. 

Le  Blanc,  J. : 

The  land  which  is  the  subject  of  this  ejectment  was  the  free- 
hold land  of  the  lord  of  the  manor,  before  the  passing  of  the 
25  Geo.  II.  c.  24.  The  only  question  is,  whether  any  thing  has 
happened  with  respect  to  this  land,  which  has  changed  the  nature 
of  its  tenure.  It  belonged  to  the  lord  as  his  freehold  subject  to 
certain  rights  of  common,  which  the  customary  tenants  had  over 
it.  For  the  purpose  of  putting  an  end  to  those  rights,  articles 
of  agreement  were  made  between  the  lord  and  the  tenants  for 
dividing  such  commons,  and  subjecting  them  to  the  award  of 
persons,  who  should  apportion  to  the  lord  a  portion  in  lieu  of  his 
t  1  E.  B.  612  (2  T.  E.  424). 
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rights,  and  to  the  tenants  another  portion  in  lieu  of  theirs.  Dok 
That  agreement  and  award  v^ere  afterwards  confirmed  and  Davidson. 
carried  into  effect  by  the  Act  of  Parliament.  So  the  case 
stands  upon  the  facts  ;  and  it  is  perfectly  clear  upon  the  law,  that 
a  customary  tenure  cannot  be  created  at  this  day  by  the  act  of 
the  parties,  *but  there  must  be  a  custom  to  warrant  the  granting  [  'IBS  ] 
it :  it  cannot  be  created  by  operation  of  law.  Taking  that  as  an 
incontrovertible  proposition  let  us  see  whether  any  thing  has 
changed  the  nature  of  this  tenure.  The  principle  is  true  to  a 
certain  extent,  that  accessorium  sequitur  principale,  and  so  far 
perhaps  it  may  be  said  that  those  rights  of  common  were  of 
customary  tenure  so  long  as  they  continued  appurtenant  to  the 
principal  land.  But  after  this  agreement  was  entered  into,  and 
in  pursuance  of  it,  the  lands  were  allotted  to  the  commoners  in 
lieu  of  their  rights  of  common,  the  lands  allotted  could  not  follow 
the  nature  of  the  tenure  of  the  principal  land,  although  allotted 
in  lieu  of  rights  of  common,  which  were  appurtenant  to  and  did 
follow  the  nature  of  the  principal.  Let  us  then  advert  to  the 
Act  of  Parliament,  for  the  difficulty  that  has  been  raised  is  caused 
by  certain  expressions  inserted  in  the  agreement,  and  copied 
into  the  Act,  which  have  been  relied  on  in  argument.  The 
agreement  contains  these  expressions  which  have  been  so  much 
commented  on,  **  saving  to  the  lord,  his  heirs,  &c.,  all  mines, 
&c.,  and  all  and  every  the  royalties  and  privileges  which  he  had 
enjoyed,  and  which  had  been  enjoyed  by  the  lords  in  as  ample  a 
maimer  as  they  had  enjoyed  the  same,  within  the  customary 
tenements  within  the  manor."  It  has  been  argued,  that  this 
saving  clause  must  have  been  intended  to  have  the  effect  of 
making  these  allotments  to  be  of  customary  tenure ;  for  other- 
wise they  would  be  freehold  with  incidents  inconsistent  with  a 
freehold  tenure.  If  the  argument  had  rested  solely  on  the 
agreement  I  should  have  been  of  opinion  that  this  clause,  what- 
ever might  be  its  intention,  could  not  have  had  the  effect  of. 
making  them  of  customary  tenure,  *because  that  would  be  doing  [  ♦189  ] 
what  could  not  be  done  by  law.  But  undoubtedly  the  Act  of 
Parliament  may  have  that  effect,  and  let  us  see  whether  it  has 
made  them  customary.  The  Act  recites  the  agreement  and  award, 
and  confirms  them,  and  then  follows  a  saving  clause,  which  is 
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Doe        different  from  that  in  the  agreement,  and  cannot  be  controlled  b; 

DAviDfloN.  i*  ®ven  if  it  were  of  greater  force  than  it  really  is.  That  clause 
provides,  that  nothing  should  be  taken  to  alter  or  annid  any 
settlements  or  incumbrances  affecting  the  lands  to  be  inclosed 
and  divided,  but  that  the  several  allotments  should  remain  to 
the  several  persons  to  whom  allotted,  and  that  they  should  enjoy 
the  same  to  and  for  the  same  estates,  settlements,  and  incum- 
brances as  the  lands  in  respect  of  which  such  allotments  \7ere 
made,  were  liable  to  before.  The  meaning  of  all  this  b,  that 
nothing  by  which  these  allotments  are  given  to  the  several 
persons  as  freehold,  shall  be  deemed  to  have  the  effect  of  altering 
the  quantum  of  interest  which  those  persons  may  be  entitled  to 
under  any  subsisting  settlements  of  the  principal  estates.  Then 
follows  the  saving  clause  with  respect  to  the  lord,  which  provides 
"  that  nothing  shall  extend  to  defeat  the  right  of  the  lord  to  the 
seignories  and  royalties  incident  to  the  manor,  but  that  he  shall 
have  the  same  at  all  times,  in  and  upon  the  two  commons  to  be 
inclosed,  in  as  full  ample  and  beneficial  a  manner,  and  to 'all 
intents  and  purposes  as  he  might  have  had  in  case  the  Act  had 
not  been  made."  That  reserves  to  him  only  the  same  rights 
over  the  freehold  land  now  become  the  freehold  of  the  tenants, 
which  he  before  enjoyed  as  lord  over  the  same  land  when  it  was 
his  own  freehold.  So  that  if  the  clause  in  the. agreement  could 
be  considered  as  of  more  extensive  operation,  still  the  Act  of 

[  •ISO  ]  Parliament  *would  not  adopt  it'  to  that  extent,  but  would  only 
give  to  the  lord  the  same  rights  as  he  enjoyed  over  the  allotments 
before  they  were  allotted,  and  while  they  were  his  own  freehold. 
Therefore  if  the  words  of  the  agreement  were  of  doubtful  con- 
struction, yet  it  is  most  manifest  that  the  legislature  never  in- 
tended to  make  the  allotments  of  a  different  tenure  from  what  they 
had  been  before.  It  seems  to  me  that  this  is  the  true  construction ; 
and  therefore  the  postea  must  be  delivered  to  the  plaintiff. 

Batlby,  J. : 

I  am  of  the  same  opinion.  I  see  nothing  to  shew  an  intention 
that  the  property  to  be  allotted  should,  from  the  passing  of  the 
Act  of  Parliament,  be  of  a  different  nature  from  what  it  was 
before.    At  the  time  of  the  passing  of  the  Act  the  property  was 
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the  lord's  freehold,  subject  to  certain  rights  of  common  over  it.  Bob 
It  seems  that  the  lord  had  also  in  respect  of  certain  tenements  Davidson. 
turned  out  on  the  common ;  and  the  agreement  provides  in  respect 
of  one  of  the  commons  called  Hotbank  that  the  lord  should  have 
a  portion  of  it  as  a  recompense  for  his  right  in  the  soil ;  and  in 
respect  of  the  other  common,  that  he  should  have  nothing, 
inasmuch  as  former  lords  had  received  a  recompence  out  of  that 
upon  a  former  occasion ;  and  it  was  further  agreed  that  the 
residue  should  be  allotted  among  the  commoners.  Certain 
savings  in  the  agreement  have  been  relied  on  to  shew  that  it  was 
intended  that  the  tenure  of  these  allotments  should  be  changed. 
In  the  first  place,  it  could  not  be  changed  by  the  mere  act  of  the 
parties :  but  supposing  it  could,  the  words  of  the  agreement  are 
not  sufficient  to  shew  any  such  intention.  They  are  these : 
'^  saving  to  the  lord,  his  heirs,  &c.  all  mines,  &c.  waifs,  estrays, 
<&c.  and  all  royalties  and  ^privileges  which  he  and  other  lords  [  ^^^^  ] 
bad  enjoyed,  in  as  ample  a  manner  as  they  had  before  enjoyed 
them  within  the  ancient  tenements  within  the  manor."  The 
rights  of  the  lord  as  lord  of  the  manor  only,  and  not  his  rever- 
sionary interest  as  lord  of  the  fee  in  the  customary  estates, 
properly  fall  within  those  terms.  The  latter  could  only  come 
within  the  words  royalties  and  privileges,  which  however  are 
equally  referable  to  other  rights.  So  the  word  "  seignory  "  in 
the  award  is  consistent  with  a  tenure,  in  fee  simple,  and  was  so 
considered  in  Townley  v.  Gibson.  And  the  first  clause  of  the 
Act  was  not  meant  to  interfere  with  the  tenure  of  the  lord  and 
the  several  persons  to  whom  the  several  allotments  were  made, 
bat  merely  to  regulate  the  interests  of  the  several  persons  as  to 
the  course  or  channel  in  which  the  allotments  should  go.  Former 
proprietors  might  have  carved  out  estates  either  in  tail,  or  for 
life,  or  years,  or  they  might  have  burthened  them  with  charges 
or  incumbrances.  The  clause  therefore  in  the  Act  of  Parliament, 
which  is  a  common  one,  provides  that  nothing  in  the  Act  shall 
extend  to  alter  any  conveyance  or  incumbrance,  but  that  the 
lands  allotted  shall  go  according  to  the  limitations  in  those 
conveyances,  in  the  same  manner  as  the  original  lands  would 
have  gone#  Then  comes  the  proviso  in  favour  of  the  lord  (here 
he  stated  it).    What  royalty  or  seignory  incident  to  the  manor 
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Bob  will  at  all  be  interfered  with,  by  holding  that  the  several  tenants 
Dayidbok.  take  a  freehold  interest  in  the  land  in  question  ?  In  Townley 
V.  Oibson  there  were  as  ample  words  as  in  this  saving  clause, 
and  yet  the  tenants  were  considered  as  holding  their  allotments 
in  fee  simple,  discharged  of  every  right  not  expressly  reserved  to 
[  *192  ]  the  lord  ;  and  it  was  understood  to  be  consistent  with  that  *hold- 
ing  that  the  lord  should  retain  all  the  rights  reserved  to  him  in 
the  saving  clause.  That  saving  clause  provided  that  nothing 
should  extend  to  prejudice  the  right  of  the  lady  to  the  seignories 
incident  to  or  belonging  to  the  manor,  (a  strong  expression  which 
has  been  pressed  upon  us  in  this  case,)  but  that  she  should  enjoy 
"  all  rents,  forfeitures,  &c.  and  all  other  royalties  and  manerial 
jurisdictions  in  as  ample  a  manner  as  if  the  Act  had  not  been 
made."  The  savings  therefore  in  that  clause  in  favour  of  the  lady 
were  as  extensive  as  those  in  this  clause ;  nevertheless  it  was 
decided  that  the  tenants  took  their  several  allotments  in  fee 
simple.  I  have  no  hesitation  in  saying,  that  there  are  not  any 
words  to  be  found  in  this  Act  which  shew  that  it  was  the  inten- 
tion of  the  parties  that  these  allotments  should  be  holden  as 
customary.  There  is  one  part  of  the  argument,  viz.  that  a 
private  Act  of  Parliament  could  not,  if  ever  so  explicit,  create  a 
species  of  tenure  contrary  to  the  statute  of  Qtim  JEmptoreM,  to 
which  I  do  not  assent ;  for  I  apprehend  that  the  Legislature  may 
dispense  either  in  a  private  or  public  Act  with  the  provisions  of  a 
former  public  Act,  if  they  use  distinct  terms  for  that  purpose. 

Dampier,  J. : 

I  am  of  the  same  opinion.  It  appears  quite  clear  that  nothing 
but  an  Act  of  Parliament  or  custom  can  authorize  the  creation 
of  a  copyhold  tenure  at  this  day.  And  in  so  important  a  creation 
it  should  appear  by  express  terms  that  it  was  the  clear  intention 
of  the  Legislature  to  create  it.  This  has  been  the  prevailing 
opinion  in  cases  of  modern  Acts  of  Parliament,  so  that  persons 
who  are  familiar  with  these  Acts  know  that  when  it  is  intended 
to  create  such  a  tenure,  it  must  be  inserted  that  so  much  shall 
[*19S]  be  copyhold  and  so  much  ^freehold.  And  I  have  known 
instances,  when  that  has  been  omitted  to  be  done,  of  new  Acts 
having  been  obtained  for  the  simple  purpose  of  making  such  a 
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provision.  It  is  most  especially  necessary  in  this  case  that  a  doe 
clear  intention  should  be  shewn,  where  it  appears  that  for  sixty  Davidson. 
years  last  past  these  allotments  have  been  conveyed  as  freehold. 
The  question  then  is,  whether  there  be  any  thing  in  the  agree- 
ment, award,  or  Act,  to  shew  any  such  intention.  The  agreement 
has  no  reference  to  any  Act  to  be  afterwards  passed.  Is  it  then 
to  be  taken  that  the  parties  to  the  agreement  meant  to  create 
castomary  estates  ?  The  answer  to  that  is,  that  whatever  they 
might  intend  they  could  not  by  law  effect  it ;  and  besides,  if  they 
had  intended  it,  would  it  not  have  been  a  much  shorter  way  to 
have  expressed  at  once  that  it  was  agreed  that  the  allotments 
should  be  customary?  In  like  manner  as  to  the  award,  if  this 
intention  had  been  signified  to  the  commissioners,  it  is  probable 
(heir  award  would  have  been  more  precise  on  the  subject.  The 
words  seignories  and  royalties  have  slipt  into  their  award ;  but 
(here  is  nothing  more.  In  both  cases  it  is  also  probable  that 
there  would  have  been  some  reference  to  the  Act  of  Parliament 
(o  be  passed ;  by  the  authority  of  which  alone  such  an  intention 
could  have  been  effectually  executed.  I  do  not  collect  therefore 
from  either  that  it  was  the  intention  of  the  parties  to  create  such 
a  tenure,  which  could  alone  be  done  by  the  Act  of  Parliament. 
But  let  us  see  what  is  contained  in  the  Act.  The  first  clause, 
which  provides  that  the  allotments  shall  be  subject  to  the  same 
incumbrances,  &c.,  is  a  common  clause  in  these  Acts.  And 
though  it  is  possible  by  picking  out  some  particular  words  to 
raise  an  argument  on  them,  when  disjointed  from  the  context, 
to  shew  that  the  ^allotments  would  not  be  subject  precisely  to  [  *194  ] 
the  same  estates  as  the  principal  lands,  unless  the  lord  had  the 
same  rights  in  respect  of  them ;  yet  the  whole  must  be  taken 
together;  and  then  it  will  appear  that  that  clause  is  whoUy 
alio  intuitu^  and  meant  only  to  provide  that  the  incumbrances 
which  had  attached  should  remain,  and  the  allotments  go  in  the 
same  channel.  The  last  clause,  I  own,  appears  to  me  to  have 
no  weight.  What  customary  rights,  or  suit  of  court,  or  per- 
quisites and  profits  of  courts,  &;c.  had  the  lord  over  this  waste 
which  he  held  pleno  jure  ?  It  appears  to  me  to  amount  to 
nothing  more  than  this,  that  as  before  the  lord  might  have  the 
appointment  of  a  game-keeper,  or  a  right  of  felons'  goods,  and 

882 


628  1813.     K.  B.    2  M.  &  S.  194.  [b-b. 

Doe  such  like,  that  he  should  continue  to  enjoy  the  same ;  it  goes 
DAYiDsoy.  ^^  farther ;  it  does  not  establish  the  proposition  insisted  on  in 
argument,  which  ought  to  be  made  out  by  clear  words.  The 
only  argument  of  any  weight  is  this,  that  the  lord  has  by  agree- 
ment diminished  his  own  rights  by  accepting  a  statutable  release 
of  the  right  of  common.  I  answer,  that  the  lord  considered  that 
in  the  compensation  which  he  received  for  those  rights  by  the 
quantum  of  land  which  was  set  out  to  him.  For  these  reasons  I 
think  there  ought  to  be  judgment  for  the  defendant. 

Poatea  to  the  defendant. 


1 195  ] 


1813.  WOOD  AND  Another  v.  DODGSOKt 

■^'^-  23.  (2  M.  &  S.  195— 201.)t 


AYhere  upon  a  diasolution  of  partnerahip  between  three  partaxers,  two 
of  the  three  assigned  to  the  other  all  their  shares  in  the  partnership 
debts  and  effects,  and  the  other  coyenanted  to  pay  all  debts  then  due 
from  the  partnership,  and  to  indemnify  the  two  from  the  payment  of 
the  same,  and  from  all  actions  and  costs  by  reason  of  the  nonpayment 
of  the  same,  and  afterwards  hecame  bankrupt,  and  a  commission  issued 
against  him,  under  which  he  obtained  his  certificate,  and  afterwards  the 
holder  of  a  bill  accepted  by  the  three  partners,  and  due  before  ike 
dissolution  of  the  partnership,  sued  the  two,  and  they  were  obliged  to 
pay  the  bill :  Held,  that  by  stat.  49  Geo.  III.  c.  121,  s.  8,  the  certificate 
might  be  pleaded  in  discharge  of  an  action  brought  by  the  two  against 
the  other  upon  his  covenant. 

Covenant  :  the  plaintiffs  declare,  that  by  indenture  of  the  6th 
of  May,  1811,  made  between  Dodgson  (the  defendant)  of  the  first 
part,  and  the  plaintiffs,  John  Wood  the  elder,  and  John  Wood 
the  younger,  of  the  second  and  third  part,  after  reciting  that  in 
1804  Dodgson  and  the  Woods  had  agreed  to  become  partners  in 
the  business  of  warehousemen  for  ten  years,  and  had  continued 
in  such  partnership  to  the  date  of  the  indenture,  and  that  they 
had  agreed  to  dissolve  the  same  on  certain  conditions,  it  was 
witnessed,  that  in  pursuance  and  in  part  performance  of  the 

t  This  case  is  retained,  as  it  is  of  the  37th  section  of  tke  Act  of 

still   cited   in   modem   editions   of  18S3,  it  is  hard  to  see  how  the  point 

bankruptcy   and    other    works    as  would  be  arguable  eyen  in  the  ab- 

applicable  to  the  present  law.    But,  senoe  of  a  decided  case.— B.  O. 

having  regard  to  the  wide  language  %  Also  reported  1  Boee,  47. 


\ 


VOL.  XIV.]         1818.     K.  B.    2  M.  &  S.  195—196.  629 

Baid  agreement,  the  said  parties  did  dissolve  the  same ;  and  that  Wood 
in  farther  performance,  &c.  and  in  consideration  of  the  sum  of  dobgson. 
8002.  a-piece  to  be  paid  to  the  Woods  by  Dodgson,  and  of  the 
covenant  by  Dodgson  for  indemnifying  them  against  all  the 
debts  and  engagements  of  the  said  partnership  to  the  date  of  the 
said  indenture,  they  the  Woods  did  assign  and  set  over  to 
Dodgson  all  their  shares  and  interests  in  the  stock  in  trade, 
ready  money,  debts  outstanding,  and  effects  belonging  to  the 
partnership ;  and  also  all  the  dividends  on  certain  debts  therein 
specified,  together  with  all  the  books  of  accounts,  &c. ;  to  hold 
the  same  to  Dodgson  as  his  own.  And  Dodgson  did  thereby 
covenant  with  the  Woods  that  he  would  pay,  satisfy,  and  dis- 
charge all  and  all  manner  of  debts  then  due  and  owing  from 
the  partnership,  and  would  indemnify  ♦them  from  the  payment  T  *^^  T 
of  the  same,  and  also  from  all  actions  and  costs  which  might 
accrue  to  them  by  reason  of  the  non-payment  of  the  same,  &c. 
The  plaintiffs  then  assign  for  breach,  that  after  the  making  of 
the  indenture,  to  wit,  on  the  16th  of  February,  1818,  one  Wylie 
sued  the  plaintiffs  upon  a  bill  of  exchange,  dated  the  4th  of 
July,  1810,  drawn  by  Wylie  before  the  time  of  making  the 
indenture,  upon  and  accepted  by  the  partnership  for  the  sum  of 
155Z.,  payable  at  six  months  after  date,  and  which  bill  was 
accepted  by  the  partnership  for  a  partnership  debt  due  before 
the  time  of  making  the  indenture ;  and  such  proceedings  were 
had  that  afterwards,  to  wit,  on  the  18th  of  April,  1818,  the 
plaintiffs  were  obliged  to  pay  and  did  pay  to  Wylie  1212.  IBs.  6d. 
in  satisfaction  and  discharge  of  the  sum  of  money  in  the  said 
bill  of  exchange  mentioned,  and  for  interest  thereon,  and  for  the 
costs  and  charges  of  the  said  suit;  by  means  of  which  the 
plaintiffs  were  and  still  are  damnified,  &c. ;  yet  the  defendant 
hath  refused  to  pay,  &c. 

The  defendant  pleads  (inter  alia)  that  on  the  1st  of  January, 
1812,  he  was  a  trader,  &c.,  and  afterwards,  to  wit,  on  the  15th  of 
April,  1812,  became  bankrupt,  and  a  commission  was  issued 
against  him;  and  then  sets  forth  the  proceedings  under  the 
commission,  and  that  on  the  Sth'of  June  following  he  obtained  his 
certificate ;  and  that  the  indenture  mentioned  in  the  declaration 
was  made  before  the  15th  of  April  aforesaid ;   and  although  the 
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Wood       plaintiffs  did  pay  1212.  Ids.  6d.  to  Wylie  after  the  said  15th  day 
DoDGsoN.     of  April  when  the  defendant  became  bankrupt,  and  the  com- 
mission issued  as  aforesaid,  yet  that  immediately  from  and  after 
[*197]      the  time  of  the  said  payment  the  plaintiffs  *were  enabled  to 
prove,  and  might  have  proved,  the  said  sum  of  1212.  18s.  &d, 
under  the  said  commission,  without  disturbing  any  dividend  or 
dividends  already  made. 
Demurrer  and  joinder. 

[^ After  argument :] 

[  199  ]       LoBD  Ellenborouoh,  Gh.  J. : 

This  is  quite  a  new  case,  and  depends  entirely  upon  the  words 
of  the  statue,  but  I  cannot  help  thinking  it  falls  within  them. 
Before  the  statute,  this  debt  could  not  have  been  proved  under 
the  commission.  The  statute  does  indeed  seem  to  impose  a 
hardship  on  the  plaintiffs,  but  at  the  same  time  they  will  not  be 
in  a  much  worse  situation  than  if  they  were  to  pursue  a  fruitless 
suit.  The  words  of  the  statute  are  "  where  any  person  shall  be 
surety  for  or  liable  for  any  debt  of  the  bankrupt."  Here  the 
plaintiffs  have  assigned  all  their  interest  in  the  partnership 
effects  in  consideration  of  a  covenant  of  indemnity  on  the  part  of 
the  bankrupt,  which  left  them  still  liable  as  before  to  the  original 
creditors  of  the  partnership ;  they  were  liable  at  law  as  co- 
debtors  with  the  bankrupt  for  his  and  their  own  debt,  but  in 
equity  he  was  solely  liable,  and  they  were  sureties ;  for  by  the 
covenant  he  became,  as  between  the  parties  to  the  covenant,  the 
principal  debtor,  the  debt  was  his  debt,  although  as  to  other 
parties  the  plaintiffs  still  remain  liable,  and  therefore  when  they 
paid  this  debt,  they  paid  it  in  his  discharge.  I  cannot  therefore 
say  that  this  case  does  not  fall  within  the  Act  of  Parliament, 
which  does  not  merely  contemplate  legal,  but  equitable  liability. 

Lb  Blanc,  J. : 

The  words  **  Uable  for  any  debt  of  the  bankrupt "  are  large 

[  *200  ]      enough  to  comprehend  this  case ;    *and  we  are  to  see  that  the 

case  falls  within  the  remedy  which  the  Act  proposed  to  hold  out 

in  favour  of  bankrupts.     Before  the  Act  the  original  debt  would 
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have  been  barred  by  the  certificate,  and  the  remedy  proposed,  Wood 
seems  to  have  been,  that  when  any  person  at  the  issuing  of  the  dodgson. 
commission  should  be  surety  for  or  liable  for  the  original  debt  of 
the  bankrupt,  the  bankrupt  should  be  relieved  in  the  same 
manner  from  all  claims  of  such  person  arising  out  of  the  original 
debt,  although  the  cause  of  action  arose  after  the  bankruptcy. 
Where  the  words  therefore  are  large  enough,  and  it  appears  that 
the  remedy  was  intended,  I  rather  think  we  ought  to  give  effect 
to  it. 

Baylby,  J.: 

The  intention  of  the  Legislature,  at  the  same  time  that  they 
relieved  the  bankrupt  was  to  confer  a  benefit  also  on  the  surety, 
or  person  who  was  liable  for  the  debt  of  the  bankrupt.  The 
principal  creditor  might  have  proved  under  the  commission,  or 
might  have  resorted  to  the  surety  without  proving  under  the 
commission ;  therefore,  before  the  Act  he  might  have  compelled 
the  surety  to  pay  the  whole  amount,  without  the  surety's  having 
any  benefit  under  the  commission.  This  clause  therefore  was 
intended  to  remove  that  inconvenience,  and  to  give  to  the  surety 
the  power  of  obtaining  a  dividend  in  respect  of  his  debt.  In 
this  case,  if  the  plaintiffs  have  let  slip  their  time  by  not  making 
80  early  a  claim  as  they  might,  that  was  their  own  fault;  because 
they  ought  to  have  known  that  this  was  an  outstanding  debt,  for 
which  the  bankrupt's  estate  was  liable. 

Dampieb,  J. :  [  201 J 

It  seems  to  me  that  this  case  falls  within  the  words  of  the  Act. 
As  before  the  Act  the  surety  was  thrown  on  the  future  estate  of 
the  bankrupt,  the  Act  by  allowing  him  to  prove  on  the  bankrupt's 
estate,  may  be  a  benefit  both  to  the  bankrupt  and  the  surety ; 
on  thelother  hand,  it  may  happen  that  the  surety  is  not  com- 
pelled to  pay  the  money  until  the  whole  estate  is  gone.  It  is  to 
be  presumed  that  the  Legislature  balanced  these  inconveniences, 
and  determined  upon  the  whole  to  give  a  benefit  to  the  bankrupt, 
by  putting  the  surety  upon  the  bankrupt's  estate.  I  think  we 
cannot  get  out  of  the  Act. 

Judgment  for  the  defendant. 


632  1818.    K.  B.     2  M.  &  S.  202—208-  [b.b. 


1818.  COOPEE  V.  JONES. 

^^'  ^'  (2  M.  &  8.  202—204.) 

r  202  1  "^^  Court  will  not  compel  the  marBhal  to  affile  of  reoord  a  writ  of 

^        ^  habeas  corpus  cum  causd,  by  Tirtue  of  which  a  person  ia  committed  to  his 

custody  in  execution. 

A  BULE  nisi  was  obtained  calling  on  the  defendant  (the 
marshal)  to  affile  of  record  a  writ  of  habeas  corpus  cum  causd  ^  by 
virtue  of  which  Charles  Cooper  (the  defendant  in  an  action  of 
Wood  V.  Cooper)  was  brought  before  a  Judge  of  this  Court,  and 
thereupon  committed  by  him  to  the  custody  of  the  marshal  in 
execution  at  the  plaintiff's  suit  in  an  action  commenced  and 
prosecuted  by  him  against  the  said  C.  Cooper  in  the  Common 
[  *203  ]  *  Pleas.  The  affidavit  in  support  of  the  rule,  stated  that  a  demand 
of  the  writ  had  been  served  on  the  marshal,  and  the  expenses 
tendered,  to  which  the  marshal  said,  that  he  would  send  an 
account  of  the  expenses  ;  and  it  also  stated  that  notice  of  this 
motion  had  been  served  on  the  marshal,  and  that  since  that  the 
file  of  writs  of  habeas  corpus  cum  causd  had  been  searched  at  the 
office  of  the  secretary  of  this  Court,  but  that  the  writ  in  question 
was  not  affiled  of  record. 

The  Attorney-General  shewed  cause,  and  objected,  first,  that 
it  was  not  sworn  that  there  ever  was  such  a  writ ;  and  secondly, 
that  if  it  had  been,  it  was  not  the  practice  to  affile  such  writ  of 
record  :  there  was  not  any  place  appointed  for  filing  it  of  record. 

BamewaU,  in  support  of  the  rule,  stated  its  object  to  be  to 
enable  the  plaintiff  to  prove  an  allegation  in  a  declaration  against 
the  marshal,  for  an  escape  out  of  execution ;  and  he  relied  on 
the  words  of  Lord  Alvanlby  in  Turner  v.  Eyles^^  "  that  the 
plaintiff  is  to  enter  it  of  record,  if  he  wants  to  avail  himself  of 
.  the  commitment ;  and  on  his  application,  the  Court  of  King's 
Bench  would  compel  the  marshal  to  assist  him  in  making  this 
entry."  And  as  to  the  case  of  Wigley  v.  JoneSyl  where  it  was 
held  not  to  be  necessary  to  enter  it  of  record,  he  said  that  that 

t  3  Bos.  &  P.  461.  %  5  East,  440. 
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was  a  commitment  on  mesne  process,  and  therefore  different      Cooper 
from  Turner  v.  Eyles,  and  the  present  case,  which  were  com-       joxbs. 
mitments  in  execution,  and  in   WigUy  v.  Jones,  Lord  Ellen- 
BOBOUOH  said  in  such  cases  it  might  possibly  be  otherwise. 

Lord  Ellbnborough,  Ch.  J. :  [  204  ] 

This  subject  underwent  great  consideration  in  Wigley  y.  Jones, 
The  Court  then  said,  that  since  the  argument  upon  the  motion 
for  a  new  trial  they  had  caused  the  most  diligent  inquiry  to  be 
made  as  to  the  existence  of  any  records  of  this  kind,  and  they 
did  not  find  that  any  such  writs  of  habeas  corpus,  with  com- 
mittiturs  thereon,  had  ever  been  returned  to,  or  filed,  or  kept  by 
the  Court  or  any  of  its  officers,  at  Westminster,  or  elsewhere, 
except  in  the  office  of  the  clerk  of  the  papers  in  the  King's  Bench 
prison ;  but  that  the  writ  had  always  remained  as  any  other 
warrant  naturally  would,  in  the  hands  of  the  officer  to  whom  it 
was  immediately  directed,  and  whose  voucher  or  authority  for 
the  act  of  detaining  the  party  it  properly  was.  I  believe  we 
conferred  with  the  other  Judges  at  the  time  upon  the  subject, 
and  it  was  thought  that  what  fell  frQm  Lord  Alvanlet  was 
under  a  mistake.  After  the  Court  have,  on  much  deliberation, 
decided  the  point,  they  ought  not  to  have  it  re-agitated ;  and 
therefore  the  rule  must  be  discharged  with  costs. 

Le  Blakc,  J.: 

It  is  not  even  stated  in  the  affidavit  that  any  such  habeas  corpus 
as  is  prayed  to  be  filed,  exists. 

Per  Curiam  :  Rule  discharged  with  costs. 
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1813.        WARWICK    (an    Infant)    by    J.    MONTEITH,    his 
'^— '  NEXT    Friend,   v.  BEUCE.t 

[  206  ]  (2  M.  &  S.  203—210 ;  6  Taunt  118—120.) 

An  infant  may  sue  on  a  contract  in  part  executed  by  hiin,  and  which 
is  for  hiB  benefit;  therefore  where  defendant  on  the  12th  of  October 
agreed  to  sell  to  plaintiff  (an  infant)  all  the  potatoes  then  growing  on 
three  acres  at  so  much  per  acre,  to  be  dug  up  and  carried  away  by 
plaintiff,  and  plaintiff  paid  40/.  to  defendant  under  the  agreement,  and 
dug  a  part  and  carried  away  a  part  of  those  dug,  but  was  prevented  by 
the  defendant  from  digging  and  carrying  away  the  residue  :  Held,  that 
he  was  entitled  to  recover  for  this  breach  of  the  agreement.  Held  also, 
that  such  agreement  (being  by  parol)  was  not  within  the  4th  section  of 
the  Statute  of  Frauds. 

Assumpsit  ;  the  plaintiff  declares  that  on  the  12th  of  October, 
1812,  &c.,  at  the  request  of  the  defendant,  he  agreed  to  bay  of 
the  defendant,  and  the  defendant  agreed  to  sell  to  him  all  the 
potatoes  then  growing  on  three  acres  and  a-half  of  land  of  the 
defendant,  at  the  rate  or  price  of  252.  per  acre,  and  so  in 
proportion  for  the  half  acre,  amounting  to  the  sum  of  87L  lOf ., 
to  be  dug  up  and  carried  away  by  the  plaintiff,  and  to  be  paid 
for  by  him  as  hereinafter  mentioned;  and  in  consideration 
thereof,  and  also  in  consideration  that  the  plaintiff  at  the  request 
of  the  defendant,  then  and  there  paid  to  the  defendant  the  sum 
of  40/.  in  part  payment  of  the  said  price,  and  then  and  there 
promised  the  defendant  to  dig  up  and  carry  away  the  potatoes, 
and  to  pay  the  defendant  the  residue  of  the  price  agreed  on,  on 
the  first  half  of  the  potatoes  being  taken  and  cleared  from  the 
land,  the  defendant  then  and  there  undertook  and  promised  the 
plaintiff,  to  suffer  and  permit  him  to  dig  up,  and  carry  away  the 
potatoes.  And  then  the  plaintiff  avers,  that  he  did  afterwards 
dig  up  a  part  of  the  potatoes,  and  carry  away  a  part  of  those 
which  were  so  dug,  and  was  ready  and  willing,  and  offered  to  dig 

t  The  former  point  decided  by  this  a  case  should  be  denied  to  the  infant, 

case  is  doubtless  still  valid,  notwith-  Beading  the  language  by  the  light 

standing  the  verbal  difficulty  of  re-  of  the  obvious  general  intention  of 

conciling  it  with  the  Infants  Belief  the  Act — ^by  **void"  is  meant  "in- 

Act,  1874,  which  by  sect.  1  makes  capable  of  ratification  so  aa  to  charge 

all  contracts  entered  into  by  infants  the  infant." 

(infer  alia)  for  goods  to  be  supplied,  On  the  latter  point  the  decision  is 

**  absolutely  void."  But  it  can  hardly  confirmed  by  Saiiubury  y.  MaUhewB 

be  within  the  intention  of  this  Act  (Ex.  1838)  4  M.  &  W.  434;  8  L.  J. 

that  the  remedy  of  an  action  in  such  (N.  S.)  Ex.  1. — B.  G. 
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up  and  carry  away  the  residue  and  to  pay  the  defendant  the     Wabwiok 

residue  of  the  price  agreed  on  ;   but  the  defendant  did  not  nor      Bruce. 

would  suffer  him  to  dig  up  or  carry  away  any  more ;   on  the 

contrary,  the  defendant  afterwards  took  and  carried  away  a  great 

part  of  the  potatoes  so  dug  as  aforesaid,  and  converted  *and      t  *^^  ^ 

disposed  thereof,  and  of  the  residue  which  were  not  dug  up  by 

the  plaintiff,  to  his  own  use.     Whereby  the  plaintiff  was  put  to 

great   trouble  and  expense  in   the  digging  up  a  part  of  the 

potatoes  and  also  lost  all  the  profits  which  might  and  would 

otherwise  have  accrued  to  him  from  the  performance  of  the  said 

promise  of  the  defendant,  &c.     There  were  three  other  special 

counts  upon  this  agreement,  and  the  common  money  counts. 

Plea,  general  issue,  and  notice  of  set-off.     At  the  trial  before 

Lord  Ellenborough,  Gh.  J.  at  the  Middlesex  sittings  after  last 

Term,  it  was  objected,  first,  that  this  contract  (being  by  parol) 

was  within  the  fourth  section  of  the  Statute  of  Frauds ;   and 

secondly,  that  the  plaintiff  being  an  infant  could  not  sue  upon 

it.    His  Lordship  overruled  the  first  objection,  but  upon  the  last 

he  directed  a  nonsuit,  giving  the  plaintiff  leave  to  move  to  set  it 

aside. 

The  Attomey-Oeneral  accordingly  obtained  a  rule  ni^  for 
that  purpose,  and  mentioned  the  case  of  Teed  v.  ElworthyA 

Upon  the  rule  coming  on,  Lord  Ellbnbobouoh,  Gh.  J.  after 
referring  to  his  report,  said,  that  at  the  trial  he  had  not 
sufficiently  adverted  to  the  distinction  between  a  void  contract 
and  one  which  was  voidable  only  by  the  infant,  and  that  his 
present  impression  was  that  this  was  of  the  latter  kind :  and  he 
mentioned  a  case  of  Holt  v.  Ward,l  which  was  an  action  by  an 
infant  for  a  breach  of  promise  of  marriage ;  and  after  several 
arguments  it  was  held  that  it  would  lie;  and  although  the 
argument  turned  much  on  the  peculiar  nature  of  that  contract, 
*yet  the  Court  seemed  to  have  decided  it  on  the  general  reason  [  *2C7  ] 
of  the  law  with  regard  to  infants'  contracts. 

Spankie  and  D.  F.  Jones,  who  shewed  cause,  said,  that 
Holt  V.  Wardj  according  to  the  pleadings,  went  no  farther  than 
to  shew  that  an  infant  after  he  comes  of  age  may  sue  on  a  con- 

t  14  East,  210.  i  2  Str.  937 
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Waswicx     tract  made  with  him  while  an  infant,  and  which  is  for  his  benefit, 
Bruce.      ^^^  ^^^^  ^  promise  of  marriage  is  a  contract  for  his  benefit ;  bat 
they  endeavoured  to  distinguish  the  present  as  being  a  mercantile 
contract ;  and  therefore  in  Whywall  v.  Champion  t  it  was  ruled 
that  the  law  would  not  suffer  an  infant  to  trade,  which  might 
be  his  undoing ;  and  for  the  same  reason  also  a  commission  of 
bankruptcy  shall  not  be  taken  out  against  him ;   Ex  p.  Syde- 
botham,l  Ex  parte  Motde.^    And  in  Com.  Dig.  Enfant,  C.  2,  it  is 
laid  down,  that  regularly  a  contract  by  an  infant,  if  it  be  not  for 
necessaries,  shall  be  void.     It  is  a  rule  indeed  that  infancy  is  a 
personal  privilege  of  the  infant,  and  not  to  be  set  up  by  others 
who  have  contracted  with  him  in  avoidance  of  their  contract ; 
but  that  is  only  where  the  contract  is  upon  a  consideration 
executed,  or  where,  as  Lord  Mansfield  observed  in  Zouch  v. 
ParsonSyW  the  transaction  shews  a  semblance  of  benefit  to  the 
infant  sufficient  to  make  it  voidable  only ;   but  where  that  is  left 
in  doubt,  the  Court  will  interpose  in  order  to  protect  him.     Now 
here  the  contract  is  not  upon  a  consideration  fully  executed,  nor 
does  it  bear  upon  the  face  of  it  any  such  semblance  of  benefit  to 
the  infant,  but  on  the  contrary  is  open  to  all  the  objections  of 
being  a  trading  contract.     In  Sechrogham  v.  Stuartson^^  where 
[  *208  ]      to  trespass  and  *assault  the  defendant  pleaded  a  licence  from  the 
plaintiff,  an  infant,  for  a  sum  of  money,  the  Court  upon  demurrer 
held    the    contract   to  be  absolutely  void.      Upon    the  other 
objection  they  insisted  that  this  was  a  contract  or  sale  of  an 
interest  in  or  concerning  land,  and  distinguished  it  from  Parker 
V.  StanilandfW  because  there  the  crop  at  the  time  of  sale,  though 
it  was  then  in  the  ground,  had  reached  its  full  growth,  and  was 
to  be  taken  up  immediately,  and  so  the  land  was  considered  as 
nothing  more  than  a  warehouse ;  but  here  the  contract  was  at  a 
season  when  the  potatoes  had  yet  to  grow ;    and  upon  this  dis- 
tinction it  was  resolved  in  Etmnerson  v.  Heelia  1 1  that  a  sale  of 
growing  turnips  was  '*  a  sale  of  an  interest  in  land  "  ;   and  the 
same  was  held  in  Crosby  v.  Wadsivoi-th.^^ 

The  Attorney-General,  contra,  was  stopped  by  the  Court. 

t  Str.  1083.  %  3  Bac.  Abr.,  Infancy,  I.  3. 

t  1  Atk.  146.  tt  10  E.  B.  521  (11  Ewt.  362). 

§  14  Ves.  603.  Jt  H  B.  B.  520  (2  Taunt.  38). 

11  3  Burr.  1808.  §§  8  B.  B,  566  (6  East,  602). 
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Lord  Ellbnborouoh,  Ch.  J. :  Warwick 

r. 

Ab  to  the  last  objection,  if  this  had  been  a  contract  conferring  Bbucb. 
an  exclusive  right  to  the  land  for  a  time  for  the  purpose  of  making 
a  profit  of  the  growing  surface,  it  would  be  a  contract  for  the  sale 
of  an  interest  in  or  concerning  lands,  and  would  then  fall 
unquestionably  within  the  range  of  Crosby  v.  Wadsworth.  But 
here  is  a  contract  for  the  sale  of  potatoes  at  so  much  per  acre  ; 
the  potatoes  are  the  subject-matter  of  sale,  and  whether  at  the 
time  of  sale  they  were  covered  with  earth  in  the  field,  or  in  a 
box,  still  it  was  a  sale  of  a  mere  chattel.  It  falls  therefore 
within  the  case  of  Parker  v.  Staniland ;  and  that  *disposes  of  [  *209  ] 
the  point  on  the  Statute  of  Frauds.  As  to  the  other  point,  it 
occurred  to  me  at  the  trial  on  the  first  view  of  the  case,  that  as 
an  infant  could  not  trade,  and  as  this  was  an  executory  contract, 
he  could  not  maintain  an  action  for  the  breach  of  it ;  but  if  I 
had  adverted  to  the  circumstance  of  its  being  in  part  executed  by 
the  infant,  for  he  had  paid  402.,  and  therefore  it  was  most 
immediately  for  his  benefit  that  he  should  be  enabled  to  sue  upon 
it,  otherwise  he  might  lose  the  benefit  of  such  payment,  I  should 
probably  have  held  otherwise.  And  I  certainly  was  under  a 
mistake  in  not  adverting  to  the  distinction  between  the  cases  of 
an  infant  plaintiff  or  defendant.  If  the  defendant  had  been  the 
infant,  what  I  ruled  would  then  have  been  correct ;  but  here  the 
plaintiff  is  the  infant,  and  sues  upon  a  contract  partly  executed 
by  him,  which  it  is  clear  that  he  may  do.  It  is  certainly  for  the 
benefit  of  infants  where  they  have  given  the  fair  value  for  any 
article  of  produce,  that  they  should  have  the  thing  contracted 
for.  And  it  is  not  necessary  that  they  should  wait  until  they 
come  of  age  in  order  to  bring  the  action.  A  hundred  actions 
have  been  brought  by  infants  for  breaches  of  promise  of  marriage, 
and  I  am  not  aware  that  this  objection  has  ever  been  taken  since 
the  case  in  Strange. 

Dampibb,  J.: 

The  question  in  these  cases  does  not  so  much  depend  upon 
whether  the  consideration  is  executed,  as  in  what  manner  the 
interests  of  the  infant  will   be  affected  by  the  contract.      In 
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LB.B. 


Wabwick 

r. 

Bbuck. 

[  •210  ] 


Knight  v.  Stone  f  the  Court  were  of  opinion  that  an  infant  might 
sabmit  to  a  reference,  because  it  might  be  to  his  benefit ;  and  in 
*Holt  V.  Ward  I  it  is  laid  down,  that  where  the  contract  maybe 
for  the  benefit  of  the  infant,  or  to  his  prejudice,  the  law  so  far 
protects  him,  as  to  give  him  an  opportunity  of  considering  it 
when  he  comes  of  age ;  and  it  is  good  or  voidable  at  his  election. 
But  though  the  infant  has  this  privilege,  yet  the  party  with  whom 
he  contracts  has  not :  he  is  bound  in  all  evehts. 

Rule  absolute. 


1815. 
AprU  19. 


tgtier 
Aer, 


Emehei 
Cham 


[  6  Taunt. 
120] 


BEUCE  V.  WARWICK 
In  Ebbob. 

(6  Taunt.  118—120.) 

[A  WBTT  of  error  was  brought  to  reverse  the  judgment  of  the 
King's  Bench  as  reported  above.  After  argument,  the  Court 
having  stopped  counsel  for  the  defendant  in  error,  jndgment 
was  delivered  by :] 

Gibes,  Gh.  J. : 

The  Court  are  all  of  opinion  that  the  judgment  of  the  Court 
of  King's  Bench  is  perfectly  right.  It  has  been  urged  for 
the  plaintiff  in  error,  that  it  is  incumbent  on  the  defendant 
in  error  to  show  that  an  infant  can  enter  into  a  trading 
contract.  The  general  law  is  that  the  contract  of  an  infant 
may  be  avoided  or  not,  at  his  own  option.  As  to  the  case 
put,  the  infant  could'  maintain  no  such  action ;  for  he  cannot 
perform  the  duties  of  a  steward,  and  the  law  would  not  compel 
the  lord  to  make  an  unavailing  appointment.  If  he  had  paid 
money  for  such  an  appointment,  we  doubt  not  that  he  might 
recover  it  back.  On  the  whole  we  are  of  opinion,  that  this  is 
in  the  same  case  as  other  contracts  made  by  an  infant,  which 
he  may  either  avoid  or  enforce  at  his  pleasure. 

Judgment  affirmed^ 

t  Sir  W.  Jones,  164;  S.  C.  Noy,  93.  %  Str.  939. 
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MOEEIS  V.   8IE  FRANCIS  BURDETT.f  isi.^. 

(2  M.  &  S.  212— 223.)  Nov^o. 

A  person  who  is  nominated  and  elected  to  serve  in, Parliament  for  the  [  212  ] 
City  of  Westminster  without  being  present  at,  or  in  any  way  interfering 
himself,  or  by  his  agents,  with  the  election,  or  holding  himself  out,  or 
authorizing  any  one  else  to  hold  him  out  as  a  candidate,  but  afterwards 
takea  his  seat  in  the  House  of  Commons,  is  not  chargeable  under  stat. 
51  Geo.  in.  c.  126,t  with  the  expenses  of  the  hustings. 

Action  by  the  bailiff  of  Westminster,  to  recover  from  the 
defendant  as  one  of  the  candidates  at  the  last  election  of 
members,  to  serve  for  that  city  in  Parliament,  a  moiety  of  the 
expenses  of  the  hustings.  At  the  trial  before  Lord  Ellen- 
borough,  Ch.  J.  at  the  Middlesex  sittings  after  last  Term,  it  was 
proved  that  the  plaintiff  some  days  prior  to  the  last  election  made 
the  usual  preparation,  by  the  erection  of  hustings,  &c.,  in  expec- 
tation of  a  poll  taking  place ;  that  on  the  day  of  nomination 
Lord  Cochrane  and  the  defendant  were  nominated,  and  after- 
wards declared  duly  elected,  and  returned  to  Parliament ;  but 
the  defendant  never  made  his  appearance  on  the  hustings,  nor 
interfered  in  any  way  himself  or  by  his  agents  with  the  election, 
nor  was  there  any  evidence  to  shew  that  he  held  himself  out  or 
authorized  any  one  else  to  hold  him  out  as  a  candidate.  It  was 
proved  that  the  defendant  afterwards  took  his  seat  in  the  House 
of  Commons,  and  subscribed  the  test-roll  required  by  the  forms  of 
the  House  to  be  signed  upon  that  occasion.  Upon  this  evidence,. 
the  defendant's  counsel  applied  for  a  nonsuit  on  the  ground  that 
it  was  not  proved  that  the  defendant  was  a  candidate  within  the 
meaning  of  the  51  Geo.  III.  c.  126,  under  which  statute  it  was 
sought  to  charge  him  with  the  above  expenses ;  and  his  Lordship 
apon  that  point  was  of  opinion  that  the  proof  was  insufficient, 
inasmuch  as  to  be  a  candidate,  a  person  must  do  some  act  or  be 
privy  to  some  act  done  for  him,  or  at  least  assent  to  the  proposal 
of  himself,  as  an  object  of  the  suffrages  of  the  ^electors ;  and  [  *213  ] 
thereupon  he  directed  a  nonsuit :  but  it  being  suggested,  that 
the  defendant  by  having  taken  his  seat  in  the  House  of  Com- 
mons, must  be  presumed  to  have  assented  to  his  being  considered 
as  a  candidate  within  the  meaning  of  the  Act  of  Parliament,  and 

t  See  the  oaae  between  the  same  }  Bepealed,  Stat.  L.  Bey.  Act, 
parties  on  a  former  election,  10  E.  E.  1873 ;  but  see  2  &  3  Wm.  lY.  c.  45, 
667,  and  note  there.— B.  0.  s.  71.— B.  C. 
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HoBRis      the  case  of  Morris  v.  Burdett  f  being  cited  in  support  of  that 
BuBDETT.    proposition,  his  Lordship  although  he  inclined  against  the  sug- 
gestion, gave  leave  to  the  plaintiff  to  move  to  set  aside  the  non- 
suit and  enter  a  verdict  for  225Z.,  the  amount  of  the  expenses 
claimed. 

The  Attorney-General  accordingly  obtained  a  rule  nisi  to  that 
effect. 

[After  argument :] 

[  216  ]       LoBD  Ellenbobough,  Gh.  J. : 

I  own  upon  consideration  of  this  Act  of  Parliament,  I  cannot 
bring  myself  to  doubt  what  is  the  natural  sense  and  meaning 
of  the  word  candidate,  as  it  is  used  by  the  Legislature.  The 
Legislature  has  directed  that  convenient  booths  shall  be  erected 
by  the  bailiff  for  holding  the  election  ;  and  there  can  be  no  doubt 
that  they  assumed  that  upon  every  occasion  of  an  election  there 

[  ^217  ]  would  be  found  a  candidate  *or  candidates  in  the  ordinary  sense 
of  that  word,  that  is,  i>ersons  offering  themselves  to  the  suffirages 
of  the  electors.  That  I  take  it  is,  strictly  speaking,  the  correct 
sense  of  the  word  candidate.  Therefore  a  person  cannot  be  in 
that  sense  of  the  word  a  candidate  by  the  mere  act  of  others, 
who  propose  him  without  his  assent.  The  Legislature,  indeed, 
assumed  that  it  would  always  be  the  case  of  every  person  who 
should  be  proposed,  that  he  would  be  so  far  assenting  as  to 
answer  the  description  of  a  candidate ;  and  therefore  they 
thought  it  sufficient  to  impose  the  burthen  of  recompensing  the 
bailiff  on  persons  answering  that  description.  But  a  case  has 
arisen  not  within  their  contemplation ;  for  here  there  is  not  any 
evidence  that  the  defendant  tendered  himself  in  any  way  as  the 
object  of  choice ;  but  he  was  merely  passive ;  the  electors  of 
themselves  having  brought  him  forward  without  any  consent 
on  his  part.  The  question  then  is,  whether  the  Legislature 
intended  to  throw  on  such  a  description  of  person,  whom  we 
must  take  to  be  an  unwilling  candidate,  the  charge  of  making 
this  reimbursement.  The  Legislature  have  not  so  said;  they 
have  said  only  that  the  expenses  shall  be  defrayed  by  the 
candidate,  that  is,  by  the  person  who  offers  himself.  And  really 
there  might  be  infinite  hardship  in  imposing  this  burthen  on 

t  10  E.  B.  667  (1  Camp.  N.  P.  0.  218). 
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any  others.    Suppose  a  person  from  motives  of  spleen  or  in  a      mobbis 

jest  should  think  fit  to  put  forward  another  as  a  candidate,  shall     b^bdett. 

it  be  in  his  power  to  cast  so  heavy  a  burthen  on  the  other, 

because  he  may  choose  to  indulge  his  malice  or  pleasantry? 

I  do  not  see  any  thing  in  the  Act  of  Parliament,  which  makes  it 

susceptible  of  a  construction  leading  to  so  mischievous  a  result, 

or  which  affords  a  reason  for  extending  the  word  candidate 

beyond  its  ♦ordinary  import.    The  stat.  18  Geo.  II.  c.  18,  s.  7,t      [  *218  ] 

enacts  that  the  sheriff  shall  erect  such  number  of  booths  at  the 

expense  of  the  candidates,  as  they  or  any  of  them  shall  desire ; 

which  is  different  in  that  respect  from  the  present  Act ;  for  here 

the  Act  imposes  the  duty  on  the  bailiff  in  the  first  instance,  and 

says  that  it  shall  be  at  the  expense  of  the  candidates.    If  there 

be  no  candidates  the  burthen  rests  with  the  bailiff.    This  may  be 

a  hardship,  but  we  cannot,  because  the  Legislature  have  imposed 

an  onerous  duty  on  the  bailiff,  strain  the  meaning  of  the  word 

candidate  beyond  its  fair  import,  in  order  to  throw  the  burthen 

of  that  duty  upon  others.    As  to  the  inference  which  is  afforded 

from  the  defendant's  having  taken  his  seat,  every  person  who 

is  returned  to  Parliament  is  bound  by  the  law  of  the  land  to 

serve;  and  it  has  been  argued,  and  seemingly  upon  probable 

grounds,  that  he  may  be  compelled  to  serve.     Several  statutes 

have  been  cited  to  that  effect,  which  subject  persons  to  penalties 

for  non  attendance  in  Parliament;   and  although  subsequent 

statutes  may  possibly  have  enabled  them  to  evade  the  duty  by 

refusing  to  take  the  oaths  required,   such  refusal  would   be 

criminal  if  done,  not  on  account  of  scruples  of  conscience,  but 

for  the  sake  of  evasion  only ;  and  it  should  seem  that  in  every 

case  where  a  person  is  called  upon  to  perform  a  public  duty,  he 

is  liable  to  be  punished  for  refusing  to  perform  it.    To  instance 

in  one  particular  only,  a  serjeant  at  law  is  liable  to  punishment, 

for  not  taking  upon  himself  that  degree  after  being  called  thereto 

by  the  King's  writ.  I     Upon  the  whole  then,  it  appears  to  me 

that    this  defendant  was   not    a  ^candidate  within   the  true      [  *219  ] 

meaning  of  that  word;  having  never  acted  as  such,  nor  in 

anywise,  either  directly  or  indirectly,  assented  to  becoming  a 

candidate.    If  there  had  been  any  evidence  of  acts,  which  might 

t  Bep.  Stat.  Law  Bey.  Act,  1867.  t  See  2  List.  214. 
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MoBRis      have  amounted  to  an  adoption  of  that  character,  it  would  have 
BuBDETT.    been  different. 

Lb  Blanc,  J.,  Batlby,  J.,  and  Dampieb,  J.  [gave  judgments, 
in  effect,  concurring  with  Lord  Ellenborouoh.] 

Rtde  discharged. 


1813.  ANDERSON  and  Another  v.  WALLIS.f 

^^^'  (2  M.  &  S.  240—248  (S.  C.  3  Camp.  440).) 

[  240  ]  Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from  L.  to  Q., 

warranted  free  of  particular  average.  The  ship,  owing  to  sea  damage 
in  the  course  of  her  voyage,  was  obliged  to  run  into  port  and  undergo 
repair,  and  some  part  of  the  goods  were  damaged,  and  the  repairs 
detained  her  so  long  as  to  prevent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neighbouring  port  to  forward 
the  cargo  in  time,  so  that  the  voyage  was  abandoned,  and  the  ship 
afterwards  sailed  on  another  voyage :  Held,  that  this  was  not  a  total 
loss  of  the  goods,  and  that  the  assured  could  not  abandon. 

Assumpsit  on  a  policy  of  assurance  on  goods,  warranted  free 
of  particular  average,  consisting  of  copper  and  iron,  valued,  on 
board  the  ship  Confiance,  at  and  from  London  to  Quebec.  The 
plaintiffs  aver  that  the  ship,  with  the  goods  on  board,  was,  by 
perils  of  the  seas,  and  by  stormy  and  tempestuous  weather, 
destroyed,  whereby  the  goods  were  wholly  lost.  At  the  trial 
before  Lord  EUenborough,  Ch.  J.,  at  the  London  sittings  after 
last  Term,  it  appeared  that  the  ship  with  her  cargo  sailed  from 
London  on  the  16th  of  September,  1811,  and  encountered  veiy 
severe  gales  in  her  passage  to  the  banks  of  Newfoundland,  where 
she  was  found  to  make  so  much  water  as  to  be  obliged,  for  the 
preservation  of  the  ship,  cargo,  and  lives  of  the  crew,  to  put  back. 
The  captain  swore  that  she  was  in  so  bad  a  state,  occasioned  by 
the  weather,  that  he  did  not  expect  to  reach  land,  and  that  her 
sails  had  been  carried  overboard  by  a  squall  of  wind.  However, 
he  bore  up  for  Cork,  and  on  the  25th  of  October  run  into  Kinsale 

t  Beferred  to  as  an  authoritative  Ex.  328;  and  similarly  by  Bram- 

decision,  and  distinguished,  by  Lord  well,  B.  in  Rodocanachi  v.  ElUoU 

ABmaEB,  0.  B.,  in  Roux  v.  Salvador  (Ex.  Ch.  from  0.  P.  1874),  reported 

(Ex.  Ch.  from  C.  P.  1836),  reported  L.  B.  9  C.  P.  618;  43  L.  J.  C.  P. 

3  Bing.  N.  0.  266  and  7  L.  J.  (N.  S.)  266.— E.  0. 
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harbour,  where  the  ship,  upon  a  survey,  was  found  to  be  in  so  andebbon 
bad  a  state  as  to  render  it  necessary  that  she  should  undergo  wallis. 
a  thorough  repair,  and  for  that  purpose  that  the  whole  of  the 
cargo  should  be  unloaded.  It  did  not  appear  that  the  copper 
had  sustained  any  damage;  some  of  the  boxes  of  iron  were 
considerably  damaged,  as  much  as  75  per  cent.,  but  others  only  * 
10  per  cent.  The  repairs  could  not  be  finished  so  as  to  enable 
the  ship  to  leave  Einsale  in  time  to  reach  Quebec  that  season, 
neither  could  any  other  ship  be  procured  at  Kinsale  or  Cork 
to  forward  *the  cargo  in  time ;  so  that  the  voyage  was  [  *24i  ] 
abandoned,  and  the  captain  ultimately  sailed  on  another  voyage ; 
and  from  the  lateness  of  the  season  when  the  ship  put  into 
Kinsale,  it  would  not  have  been  possible,  even  if  a  ship  could 
have  been  procured,  to  prosecute  the  voyage  that  season ;  and 
the  goods  were  sold  as  damaged  at  Einsale.  It  was  proved  that 
notice  of  the  abandonment  was  given  in  due  time.  After  the 
middle  of  November  it  is  impossible  for  any  ship  to  get  to 
Quebec,  or  enter  the  river  St.  Lawrence,  it  being  about  that 
time  so  full  of  ice,  that  it  is  almost  certain  destruction  to  a  ship 
to  attempt  to  enter  it.  The  general  time  of  ships  sailing  for 
Quebec  is  the  month  of  April  or  May,  the  voyage  at  that  season 
of  the  year  being  about  six  weeks,  but  if  a  vessel  sails  later  the 
voyage  is  longer,  sometimes  from  eight  to  ten  weeks,  the  winds 
being  so  variable.  The  plaintiffs  claimed  as  for  a  total  loss, 
and  relied  on  what  was  laid  down  in  Wilson  v.  The  Royal 
Exeh.  Ass.  Company,^  and  on  Manning  v.  Newnham;l  where- 
upon a  verdict  was  found  for  the  plaintiffs,  with  liberty  to  the 
defendant  to  move  for  a  nonsuit.  A  rule  was  accordingly 
obtained  for  that  purpose,  on  the  ground  that  the  assured  could 
not  be  permitted  to  abandon  and  turn  what  was  an  average  into 
a  total  loss. 

[After  argument :  ] 

Lord  Ellenborouoh,  Ch.  J.,  now  delivered  the  judgment  of  the       [  245  ] 
Court  in  substance  as  follows : 

This  was  a  motion  for  a  new  trial  in  an  action  which  was  tried 

t  12  B.  B.  760  (2  Camp.  623).  t  12  B.  B.  761  (2  Oamp.  624  n.}. 
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Ain)BB80N    before  me  upon  a  policy  of  assnrance  ''  at  and  from  London  to 
Wallis.      Quebec ;  "  and  the  loss  was  alleged  by  perils  of  the  seas.    The 
insurance  was  on  the  cargo  warranted  free  of  particular  average, 
and  the  cargo  consisted  of  copper,  iron,  and  nails.    The  ship 
with  her  cargo  on  board,  sailed  from  London  on  the  I6th  of 
September,   1811,  for  Quebec,  and  encountered   heavy  gales, 
so  that  the  ship  making  much  water  and  being  in  a  bad  state, 
the  master  on  the  20th  of  October  was  obliged  to  make  for  the 
nearest  port,  which  was  Einsale  in  Lreland,  and  arrived  there 
on  the  25th  of  October.     On  the  ship's  arrival  there  she  was 
found  to  be  in  a  state  to  make  it  necessary  for  her  to  undergo 
repairs.    The  repairs  were  accordingly  set  about,  but  she  could 
not  be  repaired  in  time  to  prosecute  her  voyage  that  season, 
the  repairs  not  being  finished  until  the  March  following.     There 
was  not  any  ship  at  Einsale  or  Cork  to  be  procured  to  forward 
the  cargo.    The  cargo  was  damaged,  and  sold  as  a  damaged 
cargo;   and  notice  of  abandonment  was  given  on  the  9th  of 
November  by  the  assured,  two  days  after  they  had  received 
notice  of  the  damage ;  but  the  defendant  refused  to  accept  it. 
The  question  is,  whether  this  was  a  total  loss  of  the  cargo  under 
all  the  circumstances,  or  only  an  average  loss ;  for  if  the  latter, 
as  the  underwriter  is  free  from  particular  average,  the  plaintiffs 
are  not  entitled  to  recover.    The  plaintiffs  were  allowed  to  take 
a  verdict  at  the  trial,  subject  to  a  motion  by  the  defendant.     In 
this  case  the  loss  in  fact  was  an  average  loss  by  the  damage 
[  *^^^  ]      arising  *from  the  sea- water  to  the  iron  and  nails  for  the  space  of 
five  or  six  weeks  during  which  they  were  on  board.    The  copper 
was  not  injured  at  all;    and  the  iron  and  nails  not  to  any 
considerable  extent.    The  ship  was  under  a  temporary  disability ; 
though  the  means  of  repairing  were  no  doubt  easily  attained  at 
so  commodious  a  harbour  as  Einsale,  and  it  does  not  appear 
that  the  necessary  repairs  could  not  have  been  done  before 
March.    However  it  appears  that  she  could  not  be  repaired  in 
time  for  her  voyage  to  Quebec  that  season.    The  voyage  is  made 
in  about  seven  or  eight  weeks,  and  in  November  the   river 
St.  Lawrence  becomes  frozen  so  that  Quebec  is  inaccessible  by 
ships  by  the  28th  of  November.     It  does  not  appear  that  any 
extraordinary  pains  were  used  by  the  captain  to  get  another 
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ship;  it  is  stated  indeed  that  there  were  none  at  Kinsale  or  Andebson 
Cork.  This  then  is  a  case  where  there  was  not  an  actual  loss  of  waxIis. 
the  cargo  or  the  ship,  but  only  of  the  voyage  for  that  season ; 
and  the  question  is,  whether  such  a  loss  amounts  to  a  total  loss 
of  the  cargo  by  reason  of  the  abandonment.  Assuming  that  the 
case  of  Manning  v.  Newnham,  Marsh.  Ins.  585,  was  well  decided, 
and  that  a  total  loss  would  be  recoverable  for  a  cargo  insured, 
as  in  that  case,  free  of  particular  average,  and  situated  under 
the  same  circumstances,  it  may  be  observed  that  there  the  ship 
had  received  an  irreparable  damage,  as  it  is  stated  in  the  report, 
which  drove  her  back  to  Tortola,  where  only  two  ships  could 
be  had,  both  together  not  capable  of  taking  the  cargo  on  board  ; 
so  that  that  case  is  widely  different.  The  damage  to  the  ship  is 
there  stated  in  terms  to  be  irreparable;  that  distinguishes  it; 
for  here  not  only  was  the  damage  not  *irreparable,  but  it  appears  \  *247  ] 
that  it  could  be  and  was  repaired  in  a  few  months.  In  that  case 
the  cargo  became  in  effect  extinct ;  the  ship  no  longer  subsisted, 
nor  could  it  be  conveyed  at  all  in  any  ship  :  here  the  cargo  was 
capable  of  being  conveyed  after  a  delay  of  a  few  months  only 
in  the  very  same  ship.  The  only  description  of  loss  therefore 
capable  of  sustaining  an  abandonment  so  as  to  convert  what 
was  in  fact  an  average  into  a  total  loss  is  a  temporary  suspension 
of  the  voyage.  But  what  case  has  ever  yet  decided  that  such  a 
temporary  retardation  is  a  good  cause  of  abandonment,  so  as  to 
amount  to  a  total  loss?  Disappointment  of  arrival  is  a  new 
head  of  abandonment  in  insurance  law.  If  wherever  a  dis- 
appointment were  to  arise  an  abandonment  might  be  made, 
then  supposing  this  ship  had  sailed  on  her  voyage,  but  had  not 
arrived  in  the  river  St.  Lawrence  until  after  the  frost  set  in,  and 
was  consequently  obUged  to  wait  there  until  the  next  season, 
that  would  have  been  a  cause  of  abandonment  according  to  this 
rule.  It  would  be  a  loss  of  the  voyage  which  the  assured  had 
in  contemplation.  So  if  the  retardation  of  the  voyage  be  a  cause 
of  abandonment,  the  happening  of  any  marine  peril  to  the  ship 
by  which  a  delay  is  caused  in  her  arrival  at  the  earliest  market, 
would  be  also  a  cause  of  abandonment.  I  am  well  aware  that 
an  insurance  upon  a  cargo  for  a  particular  voyage  contemplates 
that  the  voyage  shall  be  performed  with  that  cargo,  and  any 
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AsrDKBflOK  risk  which  renders  the  cargo  permanently  lost  to  the  assured 
WjOLia.  ™^7  ^  ^  cause  of  abandonment.  In  like  manner  a  total  loss  of 
cargo  may  be  effected  not  merely  by  the  destruction  of  that 
cargo,  but  by  a  total  permanent  incapacity  of  the  ship  to  perform 
[  *248  ]  the  voyage.  That  is  *a  destruction  of  the  contemplated  adven- 
ture. But  the  case  of  an  interruption  of  the  voyage  does  not 
warrant  the  assured  in  totally  disengaging  himself  from  the 
adventure,  and  throwing  this  burthen  on  the  underwriters.  It 
is  unnecessary  to  pursue  the  subject  farther,  as  there  is  not  any 
case  nor  principle  which  authorizes  an  abandonment,  unless 
where  the  loss  has  been  actually  a  total  loss,  or  in  the  highest 
degree  probable,  at  the  time  of  abandonment.  This  rule  there- 
fore for  a  nonsuit  must  be 

Made  absolute. 
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C.   P.   HILARY  TERM. 


BUENE  V.  EICHAEDSON.  iws. 

(4  Taunt  720—721.)  Jan^7. 

A  termor,  who  lets  to  an  under-tenant,  cannot,  after  his  term  expired        [  720  ] 
enforce  the  continuance  of  the  under-tenancy  by  distress,  if  the  under- 
tenant refuses  to  acknowledge  him  as  landlord,  or  pays  him  under 
threat  of  distress. 

Although  the  under-tenant  still  retains  the  possession. 

Semhlty  that  a  tenant,  whose  under-tenant  retains  the  possession  after 
the  term,  is  not  liable  for  mesne  profits.    Per  MAifSFiEU),  Oh.  J. 

The  Duke  of  Bedford  had  demised  stalls  in  Govent  Garden 
market  to  Hughes,  and  Hughes  had  underlet  to  the  plaintiff  as 
tenant  from  week  to  week.  Hughes's  term  being  expired,  the 
Duke  of  Bedford  had  circulated  a  printed  notice  among  all  the 
under-tenants,  stating  that  Hughes's  term  was  expired,  and  that 
they  were  to  pay  him  no  more  rent.  After  the  expiration  of  the 
term  Hughes  continued  to  claim  the  rent  of  the  plaintiff  for  his 
stall,  who  paid  it  several  times  under  a  protest  that  Hughes  had 
no  right  to  it,  in  order  to  avoid  a  distress.  At  length  he  refused 
to  pay  the  rent  any  longer,  whereupon  the  defendant,  as  the 
bailiff  of  Hughes,  distrained,  and  the  plaintiff  brought  trespass, 
and  at  the  Middlesex  sittings  after  Michaelmas  Term,  1812, 
before  Mansfield,  Gh.  J.,  recovered  a  verdict  for  8Z.  18«.,  which 

Blosset,  Serjt.,  for  Vaugharty  Serjt.,  now  moved  to  set  aside, 
contending  that  inasmuch  as  the  ground-landlord  was  entitled  to 
recover  this  sum  from  Hughes,  under  the  title  of  mesne  profits, 
it  would  be  no  hardship  on  the  plaintiff  that  the  distress  should 
be  held  good,  because  the  Duke  was  entitled  to  consider  Hughes 
as  holding  over  through  the  medium  of  the  plaintiff,  and  there- 
fore might  maintain  an  action  against  him  for  mense  profits. 
The  plaintiff,  knowing  that  Hughes's  term  had  expired,  had 
nevertheless  paid  him  rent  subsequently  accrued,  and  had  thereby 
recognized  him  as  his  own  landlord,  and  was  now  estopped  from 
contesting  his  title. 
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BuBKs      Mansfield,  Ch.  J. : 
BICHABD80K.      The  Duke  may  recover  against  the  plaintifif  for  mesne  profits 

[  ^721  ]  the  same  sum  which  Hughes  *now  contends  the  plaintiff  is  bound 
to  pay  for  rent  to  himself,  but  must  not  the  defendant  in  an 
action  for  mesne  profits  be  the  person  in  actual  possession  and 
trespassing  ? 

GiBBs,  J. : 

The  plaintiff  was  weekly  tenant  under  Hughes,  as  Hughes  was 
under  the  Duke ;  both  their  terms  expire,  and  both  have  notice 
of  the  determination  thereof.  The  plaintiff  says,  your  term  is  up, 
I  will  pay  you  no  more  rent,  but  I  pay  the  money  to  prevent  a 
distress:  and  it  is  said  this  is  to  enable  Hughes  to  distrain, 
when  the  plaintiff,  at  last,  declines  paying  any  longer.  If 
this  was  rent  due,  was  it  due  by  privity  of  contract,  or  privity 
of  estate?  I  conceive  by  neither.  There  is  no  pretence  for 
the  motion. 

Rule  refused. 


181S,  LEVIN  V.  NEWNHAM. 


Ja».  28. 


(4  Taunt.  722—724.) 


r  722  1  Whether  the  plaoe  where  a  yeesel  casU  anchor,  is  vithin  her  port  of 

discharge,  is  a  fact  for  the  jury,  not  a  question  of  law. 

This  was  an  action  upon  a  policy  effected  upon  the  ship 
Harmony,  on  a  voyage  to  the  Baltic,  with  liberty  to  wait  off  any 
port  for  information,  and  the  other  extensive  powers  given  at 
this  time  to  the  assured  in  similar  policies,  and  the  ship  was 
warranted  free  from  capture  in  her  port  of  discharge.  The  cause 
was  tried  before  Gibbs,  J.,  at  the  sittings  after  Michaelmas  Term, 
1812,  when  it  was  proved  by  the  mate  of  the  vessel,  that  the 
vessel  arrived  off  Pillau,  deeply  laden,  and  cast  anchor  in  Pillau- 
roads,  two  German  (or  eight  English)  miles  from  the  shore,  in 
ten  fathoms  water,  in  order  to  enable  the  supercargo  to  get  in- 
formation from  the  land.  It  did  not  appear  that  the  master  had 
received  any  previous  intelligence  of  danger  at  Pillau.  The  vessel 
was  there  captured.  She  could  have  come  in  nearer  to  the 
shore,  if  the  master  had  so  chosen,  without  unloading.    There 
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was  a  considerable  struggle  upon  the  point  whether  she  had  Levik 
dropped  anchor  there,  merely  for  the  purpose  of  the  supercargo's  nbwnham. 
*going  on  shore  to  obtain  information  to  enable  him  to  select  his  [  ^723  ] 
port  of  discharge,  or  whether  she  cast  anchor  because  she  had 
already  chosen  Pillau  as  her  port  of  discharge.  The  charter 
party  described  Pillau  as  her  destined  port,  with  liberty  to  call  at 
Garlsham  for  information.  The  invoice  and  bill  of  lading  spoke 
of  Pillau  as  the  port  of  discharge.  The  defendant  assuming  that 
such  was  the  case,  insisted  that  the  underwriter  was  protected  by 
the  warranty.  Gibbs,  J.  told  the  jury  that  this  was  primd  facie 
evidence  of  an  intent  to  go  to  Pillau  as  the  market,  but  he 
directed  them,  that  the  owner  might  alter  that  intent,  and  might 
either  suspend  it,  and  wait  for  information  whether  it  were  safe 
to  go  into  Pillau  or  not,  or  that  he  might  wholly  alter  it ;  and  if 
he  had  suspended  his  intention,  then,  until  he  had  made  up  his 
mind,  Pillau  was  not  his  port  of  discharge ;  and  the  learned  Judge 
left  it  to  the  jury,  whether,  upon  the  whole,  they  thought  he  had 
made  it  his  port  of  discharge  or  not,  but  reserved  liberty  to  the 
plaintiff  to  move  for  a  new  trial,  subject  whereto,  the  jury  found  a 
verdict  for  the  plaintiff. 

Pell,  Serjt.,  now  moved  to  set  aside  the  verdict,  and  have  a 
new  trial  in  this  and  two  other  causes.  He  said  he  meant  to 
make  two  great  questions :  first,  that  the  evidence  had  established 
the  fact,  that  the  assureds  had  made  Pillau  their  port  of  dis- 
charge ;  secondly,  that  the  vessel,  when  captured,  was  within  the 
port.  The  doubt  was,  whether  it  were  not  a  mixed  question  of 
law  and  fact,  whether  the  ship  at  the  time  of  the  capture,  were 
in  port  or  not ;  though  there  were  circumstances  in  Dalgleish  v. 
Brooke,  15  East,  295,  808,  f  which  did  not  exist  here  :  he  intimated 
that  the  learned  Judge  had  reserved  the  point,  in  consequence  of 
a  difference  in  opinion  between  this  Court  and  the  Court  of  King's 
Bench,  as  *that  Court  had  expressed  their  sentiments  in  the  case  [  *724  ] 
of  Dalgleish  v.  Brooke. 

(The  CouBT  denied  that  there  was  any  difference  between  the 
judgment  of  the  two  courts,  as  the  opinion  of  this  Court  was 

1 13  R.  B.  476. 
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Levin       expressed  in  Keyset  v.  ScoUA    The  facts  in  Dalgleieh  y.  Brooke 
KxwNHAK.    did  not  support  the  doctrine  there  laid  down ;  but  this  Court 
adhered  to  the  doctrine,  not  relied  on  the  facts  of  that  case.) 

Mansfield,  Gh.  J. : 

In  this  case,  I  have  no  doubt,  that  Pillau  was  intended  to  be 

the  ship's  port  of  discharge,  if  it  were  safe  :  the  charter-party  is 

made  on  the  4th  of  September :  but  at  a  subsequent  time,  the 

10th  of  September,  the  time  of  making  the  policy,  the  assurance 

is  declared  to  be  to  any  port  or  ports  of  discharge  in  the  Baltic. 

It  would  indeed  be  utter  madness  in  the  present  political  state  of 

Europe,  for  an  owner  absolutely  and  irrevocably  to  fix  in  this 

country  a  ship's  port  of  discharge ;  and  I  cannot  think  that  either 

the  owner  or  the  master  of  a  vessel  would  do  it.    Extraordinary 

powers  are  now  given  to  touch  and  stay  at  any  port  or  ports  for 

information.    According  to  all  evidence,  as  well  as  I  recollect, 

there  is  no  instance  of  a  ship  beginning  to  lighten  so  far  as  eight 

miles  from  the  shore :   they  cast  anchor  at  that  distance  for 

information  only. 

The  Court  refused  the  rule. 


[726] 


1813.  EEYNEE  V.  HALL. 

F^^'  8.  (4  Taunt.  725—728.) 


A  ship  was  insured,  warranted  free  of  capture  in  port.  A  letter 
announcing  her  capture  stated  it  to  be  in  port,  on  which  the  under- 
writer and  assured  adjusted,  the  former  returned,  and  the  latter  received 
back,  the  premium.  It  afterwards  appeared  the  capture  was  not  in 
port.  Held,  that  the  assured  was  not  precluded  by  the  adjustment  and 
repayment  from  recovering  on  the  policy, 

Whether  the  underwriter's  name  had  been  struck  off  the  adjustmAnt 
only, 

Or  off  the  policy  also. 

Tnfs  was  an  action  upon  the  same  policy  on  which  the  plaintiff 
recovered  against  Pearson.  X  Upon  the  receipt  of  the  letters  men- 
tioned in  that  case,  stating  that  the  Constantia  had  been  taken  at 
Swinnemmid,  being  forced  into  port  by  heavy  gales,  the  parties 
supposing  that  the  capture  was  of  the  nature  designated  by  the 
warranty  against  seizure  and  capture  in  port,  and  that  therefore 
t  13  B.  B.  721  (4  Taunt.  660).  t  13  R  E.  723  (4  Taunt.  662). 
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the  risk  had  never  attached,  adjusted  on  the  back  of  the  policy  a  Rbtksb 
return  of  the  premium,  to  which,  '''as  is  usual,  the  defendant  h^. 
signed  the  initial  letters  of  his  name,  and  afterwards  actually  [  •726  ] 
paid  the  money;  whereupon  the  plaintiff's  broker  struck  out 
the  defendant's  initials  with  a  pen,  but  accidentally  omitted  to 
strike  out  his  name  from  the  subscription  on  the  face  of  the 
policy.  In  the  case  of  another  policy  upon  the  same  risk,  the 
defendant's  subscription  on  the  face  of  the  policy,  as  well  as  his 
initials  set  against  the  adjustment  on  the  back,  were  struck  out 
after  re-payment  of  the  premium  to  the  assured.  But  when  the 
plaintiff  became  more  fully  acquainted  with  the  circumstances, 
he  insisted  that  the  loss  had  been  occasioned  by  a  risk,  against 
which  he  was  protected  by  the  insurance,  and  he  brought  this 
action.  Upon  the  trial  of  the  cause  at  the  sittings  after  Hilary 
Term,  1812,  the  jury  found  a  verdict  for  the  plaintiff,  and 
Vaughan,  Serjt.  had  in  Easter  Term,  1812,  obtained  a  rule  nisi  to 
set  it  aside. 

[The  Tule  having  been  argued  :] 

Mansfield,  Ch.  J.  :  [  727  ] 

The  ship  was  lost.  The  defence  made  to  this  action  was  in  some 
respects  similar  to  that  made  *in  many  of  the  PiUau  cases,!  [*728] 
that  the  ship  was  captured  in  port,  where  she  was  warranted  by 
the  assured  to  be  free  of  capture.  Upon  that  question,  however, 
the  plaintiff  was  clearly  entitled  to  recover.  But  in  answer  it  is 
urged,  that  the  plaintiff  having  received  a  return  of  the  premium, 
which  could  only  be  due  on  the  event  of  the  ship's  having 
arrived,  the  plaintiff  could  not  recover  for  a  loss.  In  Pearson's 
case,  the  only  witness  examined  stated,  that  the  return  of  pre- 
mium was  accepted  on  the  supposition  that  the  ship  was  actually 
at  Swinnemund  when  she  was  taken.  Is  not  this  then  the  case 
of  money  paid  under  a  mistake  of  fact  ?  I  think  it  is,  and  that 
this  transaction  does  not  defeat  the  plaintiff's  right  to  recover. 

61BBS,  J.  : 
I  am  of  the  same  opinion.    The  defendant  says,  (ingeniously,) 

t  Levin  y.  Neumham,  p.  648,  ante. 
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BsTvsB      that  it  was  a  mistake  of  the  law,  and  that  it  was  agreed  that  the 

Hall.       place  where  the  ship  was  taken  should  be  considered  as  being  at 

all  events  the  port.    But  this  is  not  a  correct  representation  of 

the  case*  it  was  considered  that  the  ship  was  in  point  of.  fact 

actually  at  the  port  of  Swinnemund. 

The  Court  held  that  there  was  no  distinction  in  favour  of  the 
defendant  upon  the  policy  which  had  been  actually  cancelled. 
It  was  only  the  case  of  an  instrument  destroyed  by  mistake. 

Rule  discharged. 


[781] 


1813.  LEACH  V.  HEWITT.t 

^^'  *•  (4  Taunt.  731—733.) 


One  who  without  consideration,  but  without  fraud,  indorses  a  bill  in 
which  both  the  holder  and  acceptor  are  fictitious  persons,  is  entitled  to 
notice  of  the  dishonour  of  the  bill. 

This  was  an  action  upon  a  bill  of  exchange  purporting  to  be 
dated  from  the  Northampton  Bank,  22  Sept.  1811,  and  to  be 
drawn  by  W.  Crooke,  as  agent  for  Sogers,  Grooke,  &  Ciompany, 
upon,  and  purporting  to  be  accepted  by  Bogers  &  Co.  88,  Lombard 
Street,  in  favour  of  the  defendant  or  order.  Upon  the  trial  of 
the  cause  at  the  London  sittings  after  Hilary  Term,  1812,  before 
Mansfield,  Gh.  J.,  it  appeared  that  the  bill  had  been  indorsed  by 
Hewitt,  at  the  request  of  a  person  named  Cattle,  who  had  passed 
it  to  Bobson,  who  had  passed  it  to  Percy,  who  transferred  it  to 
the  plaintiff  for  a  valuable  consideration ;  viz.  in  payment  for 
some  wine.  When  the  bill  was  due,  Dawson  &  Co.  the  bankers 
of  the  plaintiff  attempted  to  present  it  for  payment  according  to 
the  direction,  but  found  no  such  house  as  Bogers  &  Co.  in 
Lombard  Street,  nor,  upon  enquiry,  was  there  any  such  house 
as  Bogers,  Crooke,  &  Co.,  constituting  the  Northampton  Bank, 
and  the  bill  was  a  mere  fabrication  of  Cattle's,  who  assumed  the 

t  This  case  is  consistent  Tnth  the  as  overruled.    See  Sands  y.  Clarke 

rule  of  the  Bills  of  Exchange  Act,  (1849)  8  0.  B.  751,  760,  19  L.  J.  C.  P. 

1882,  s.  50  (2)  {d.)  (1).     The  case  of  84;  MoUom  y.  Siddle  (1859)  28  L.  J. 

De  Berdt  v.  Atkinson,  referred  to  in  C.  P.  257,  258.— B,  C. 
the  argument,  has  long  been  treated 
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Bjtyle  of  Sogers,  Grooke,  &  Go.  for  the  purpose  of  fraud.  After  Leach 
fourldays  the  holder  found  the  defendant,  who  lived  in  Glerken-  hewitt. 
well,-  and  at  first  denied  his  signature,  but  afterwards  confessed 
it.  The  officer  had  no  difficulty  in  finding  him  to  arrest.  The 
defence  was,  that  he  had  not  had  due  notice  of  the  dishonour  of 
the  bill.  ^  On  the  other  hand  it  was  urged,  that  the  defendant 
had  taken  the  bill  without  consideration,  and  therefore  was  not 
entitled  to  notice,  inasmuch  as  the  drawer,  who  was  a  fictitious 
person,  clearly  had  no  value  in  the  acceptor's  hands,  who  was 
also  a  fictitious  person.  There  was  no  evidence  that  the  defen- 
dant was  party  to  the  fraud.  Mansfield,  Gh.  J.  ^directed  the  [  *732  ] 
jury,  that  if  the  defendant  were  a  party  to  the  fraud,  he  was  not 
entitled  to  notice,  but  that  if  his  conduct  was  not  fraudulent,  but 
he  took  the  bill  innocently,  he  was  entitled  to  notice ;  whereupon 
the  jury  found  that  the  defendant  was  not  privy  to  the  fraud. 
The  plaintiff  was  nonsuited  for  want  of  notice. 

Vaughan^  Serjt.  in  Easter  Term,  1812,  obtained  a  rule  nisi 
to  set  aside  the  nonsuit,  and  have  a  new  trial,  upon  the  authority 
of  De  Berdt  v.  Atkinson,  2  H.  Bl.  886,  where  Bulleb,  J.  lays  it 
down,  that  the  rule  requiring  notice  is  only  applicable  to  the  case 
of  fair  transactions,  where  the  bill  or  note  has  been  given  for 
value,  in  the  ordinary  course  of  trade.  It  was  said  that  the 
insolvency  of  the  drawer  did  not  take  away  the  necessity  of  * 

notice:  that  was  true  where  value  had  been  given,  but  no 
further.  In  that  case  it  was  plain  that  the  defendant  had  lent 
his  name,  merely  to  give  credit  to  the  note,  and  was  not  an 
indorser  in  the  common  course  of  business. 

Best,  Serjt.  now  shewed  cause  against  this  rule  : 

The  bill  was  a  fraudulent  transaction,  but  the  defendant  was 
no  party  to  the  fraud.  The  officer  found  him  without  difficulty. 
The  plaintiff  knew  his  abode  four  days  after  the  bill  became  due ; 
and  with  diligence  applied  at  an  earlier  period,  the  plaintiff 
might  have  found  him  in  time  to  give  him  due  notice  of  the 
dishonour  of  the  bill.  The  indorser  was  entitled  to  notice,  unless 
he  had  been  implicated  in  the  fraud,  which  the  jury  had 
expressly  disaffirmed. 
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LsACH  Vav^hariy  in  support  of  his  rule,  contended,  first,  that,  the 

Hewitt,      evidence  shewed  that  the  defendant  was  implicated  in  the  frand, 

since  he  had  been  prevailed  on,  as  he  himself  declared,  by 

[  •733  ]  Crooke,  to  put  his  name  on  the  bill.  *Secondly,  even  if  he 
were  not,  the  drawer  and  acceptor  being  non-entities,  he  was  not 
injured  by  the  want  of  notice,  and  therefore  was  not  entitled  to 
insist  upon  it  as  a  defence.  But  further,  if  he  was  entitled  to 
notice,  he  had  dispensed  with  it  by  not  having  a  known  residence. 
In  the  case  of  Bateman  v.  Joseph,  12  East,  483,1  it  was  deter- 
mined, that  if  the  holder  cannot  find  the  indorser's  place  of 
residence,  he  needs  not  to  give  him  notice. 

Mansfield,  Gh.  J. : 

It  is  the  defendant's  own  fault  if  he  has  indorsed  a  bill  of 
persons  who  cannot  answer  over  to  him,  and  he  must  be  the 
sufferer  thereby,  but  he  has  only  placed  himself  in  the  common 
situation  of  an  indorser.  It  appears  that  the  plaintiff  knew 
where  to  find  him  after  the  fourth  day. 

Chambre,  J. : 

Mr.  Barnes,  the  learned  editor  of  my  brother  Bayley's  work 
on  Bills  of  Exchange,  has  subjoined  in  p.  186,  a  very  sensible 
note  upon  the  case  of  De  Berdt  v.  Atkinson,  He  says,  '*  The 
Court  appear  to  have  proceeded  on  a  misapplication  of  the  rale 
which  obtains  as  to  accommodation  acceptances ;  in  those  cases, 
the  drawer,  being  himself  the  real  debtor,  acquires  no  right  of 
action  against  the  acceptor,  by  paying  the  bill,  and  suffers  no 
injury  from  want  of  notice  of  non-payment  by  the  acceptor. 
But  in  this  case  the  maker  was  the  real  debtor,  and  the  payee 
a  mere  surety,  having  a  clear  right  of  action  against  the  maker 
upon  paying  the  note  ;  and  therefore  entitled  to  notice,  to  enable 
him  to  exert  that  right." 

GiBBS,  J. : 

The  indorser  undertakes  to  pay,  if  those  who  ought  to  pay 
do  not.  Therefore  he  is  entitled  to  notice,  that  he  may  have 
his  remedy  against  them. 

Rvle  discharged. 
1 11  B.  E.  443. 
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BUKN  V.   MILLER  1813. 

(4  Taunt.  745—749.)  J^*-  H- 

A  lessor  contracted  to  pay  his  tenant  at  a  valuation  for  certain  erec-  r  ...  -. 
tions  pursuant  to  a  plan  to  be  agreed  on,  provided  they  were  completed 
in  two  months :  no  plan  was  agreed  on,  and  after  the  condition  broken, 
the  lessor  encouraged  the  lessee  to  proceed  with  the  work,  and  held  that 
the  lessee  might  recover  as  for  work  and  labour  on  an  implied  promise 
arising  out  of  so  many  of  the  facts  as  were  applicable  to  the  new 
agreement. 

The  plaintiff  in  his  first  count  declared  upon  a  written  agree- 
ment between  the  defendant  himself,  and  Sayers  who  was  his 
security,  whereby,  after  reciting  that  the  defendant  being  in 
possession  of  an  inn  called  the  Trafalgar  Hotel,  had  agreed  to 
let  it,  from  the  2nd  of  April,  1810,  to  the  2nd  of  April,  1811,  to 
the  plaintiff,  at  a  certain  rent,  upon  condition  that  the  plaintiff, 
the  lessee,  should  within  two  months  from  that  date,  build  a 
tap-room,  (which  was  then  floor-high,  and  the  door  way  whereof 
was  erected)  according  to  a  plan  to  be  agreed  upon  between  the 
parties,  the  defendant  agreed  that  he  would  at  the  end  of  the 
year  take  and  pay  for  the  same  at  a  valuation  to  be  made 
thereof,  except  of  the  part  then  floor-high,  and  the  door  frame ; 
the  plaintiff  then  averred  that  he  completed  the  tap-room  within 
two  months,  and  that  after  the  end  of  the  year,  he  appointed  a 
person  to  make  a  valuation,  which  was  made,  and  that  the 
defendant  re-entered,  but  refused  to  pay  for  it :  another  coimt 
stated  that  the  tap-room  was  to  be  built,  omitting  that  it  was  to 
be  according  to  a  plan  agreed  on,  and  averred  a  refusal  by  the 
defendant  to  make  a  valuation,  and  a  third  count  stated  that 
it  was  to  be  built  in  the  manner  most  convenient  to  the  workmen ; 
but  in  all  the  special  counts  it  was  averred  that  the  agreement 
was,  to  build  the  tap-room  within  the  two  months,  and  that  it  was 
built  within  that  time,  and  upon  the  trial  of  the  cause  at  the 
Chelmsford  Summer  Assizes  1812,  before  Macdonald,  G.  B.  the 
agreement  was  proved  as  first  averred,  and  it  was  further  proved 
that  no  specific  plan  for  the  tap-room  was  ever  drawn  out  or 
agreed  on,  that  the  tap-room  was  not  completed  until  four 
months  after  the  date  of  the  contract;  that  the  plaintiff  had 
constmcted  *a  chamber  over  the  tap-room,  thai  in  the  progress      [  *^^  ^ 
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BusN        of  the  work,  and  after  the  two  months  had  elapsed,  the  de- 
HiLLSB.      fendant  had  been  heard  to  say  that  the  chamber  above  the 
tap-room  would  be  a  useful  room,  and  to  ask  when  would  the 
plaintiff  finish  it  ?  if  he  did  not  finish  it  soon,  he  the  defendant 
would  finish  it  himself,  the  expense  would  be  nothing  to  the 
plaintiff,  it  would  all  fall  upon  him  the  defendant ;  but  when  it 
was  nearly  completed,  the  defendant  said  that  he  should  not 
finish  it.    At  the  expiration  of  the  term,  the  defendant  re-entered 
on  the  premises.    Macdonald,  G.  B.  thought,  that  as  no  specific 
plan  of  a  tap-room  had  ever  been  drawn  out,  it  was  for  the  jury 
to  consider  whether  the  room  over  the  tap-room  had  not  been 
carried  up  with  the  approbation  of  the  defendant,  and  if  the 
jury  thought  it  was,  and  that  it  had  been  finished  within  the 
two  months,  the  plaintiff  was  entitled  to  recover  on  the  special 
counts;    but  if  it  was  not  finished  within  the  two  months, 
then  the  plaintiff  was  entitled  to  recover  upon  his  coimts  for 
work,  labour,  and   materials,  and  money  paid ;    for  he  con- 
sidered that  the  limitation  of  two  months  was  inserted  with 
reference  to  the  plan  intended  to  be  provided,  and  as  no  plan 
was  provided,  he  thought  the  condition  as  to  the  two  months 
was  not  to  attach.    The  jury,  under  this  direction,  found  a 
vefdict  for  the  plaintiff  on  the  general  counts. 

Best,  Serjt.,  in  Michaelmas  Term,  1812,  moved  for  a  rule 
nisi  to  set  aside  this  verdict,  and  have  a  new  trial,  contending 
that  the  allegation  of  completion  within  two  months,  havmg 
been  made,  was  material  to  be  proved;  and  that  not  having 
))een  done,  the  special  agreement  was  wholly  out  of  the  question, 
the  condition  of  completing  the  building  within  the  time  specified 
not  having  been  performed ;  and  as  the  defendant  was  in  his 
[  *747  ]  character  of  landlord  entitled,  at  the  expiration  of  the  term,  *to 
whatsoever  erections  had  been  attached  to  his  freehold,  during 
the  term,  unless  some  special  agreement  to  the  contrary  had 
been  carried  into  effect,  the  plaintiff  could  not  be  entitled  to 
recover  on  the  common  counts.    The  Court  granted  a  rule  nisi. 

Shepherd,  Serjt.  on  this  day  shewed  cause  against  the  rule : 
He  contended  that  the  finishing  the  room  within  the  two 
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months  was  not  a  condition  precedent,  and  though  the  agreement       Burn 

Vm 

^SLS  not  under  seal,  yet  the  case  was  similar  to  that  of  charter-  millbb. 
parties,  upon  which  it  often  happened  that  though  from  particular 
circumstances  no  action  upon  the  covenant  could  be  supported, 
an  implied  assumpsit  for  freight  arose.  He  cited  Ritchie  v.  Atkin- 
son, 10  East,  295.  t  The  defendant,  by  again  taking  possession  of 
the  premises,  furnished  evidence  of  a  contract  to  pay  for  them ; 
that  was  necessarily  an  adoption  of  all  the  plaintiff's  acts. 

The  GouBT  interposing,  called  on  Best  to  support  this  rule : 

He  contended  that  if  the  tap-room  were  not  finished  in  two 
months,  which  was  clearly  a  condition  precedent,  the  plaintiff 
was  not  entitled  to  recover  any  thing.  This  case  was  very  dis- 
tinguishable from  Ritchie  v.  Atkinson.  It  had  been  thrown  out, 
that  another  agreement  arose  out  of  the  facts,  but  the  plaintiff 
had  declared  on  the  original,  not  on  the  substituted  agreement, 
therefore  he  could  not  recover  on  his  special  contract.  The 
plaintiff  could  not  recover  on  the  general  counts,  because  the 
work,  labour,  and  materials,  were  used  about  a  house  in  the 
occupation  of  the  plaintiff  himself.  If  a  tenant  from  year  to  year 
lays  out  money  in  adding  erections  to  a  house  which  he  inhabits, 
he  cannot,  at  the  end  of  his  term,  recover  from  his  landlord  the 
money  he  has  so  expended.  Neither,  if  a  man  contracts  to  erect 
a  building  ^according  to  a  specific  model,  and  erects  a  building,  [  *74S  ] 
varying  from  the  plan,  can  he  thereupon  recover  for  work,  labour, 
and  materials.  EUis  v.  Hamlenfl  3  Taunt.  62,  is  not  distinguish- 
able from  the  present  case.  The  defendant  did  not  acquiesce  in 
the  deviations  from  the  contract;  if  he  stood  by  and  saw  the 
work  proceeding,  it  was  with  a  full  intention  that  the  lessee 
should  bear  the  expense  of  it  for  the  defendant's  benefit. 

Per  Curiam  : 

It  is  a  settled  rule  even  in  the  case  of  deeds,  that  if  there  be  a 
condition  precedent  in  a  deed,  and  it  is  not  performed,  and  the 
parties  proceed  with  the  performance  of  other  parts  of  the  con- 
tract, although  the  deed  cannot  take  effect,  the  law  will  raise  an 
implied  assumpsit.  Upon  this  ground  it  is  that  freight  is  daily 
t  10  E.  E.  307.  t  12  E.  E.  595. 

B.E. — ^voL.  xrv.  17  u 
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Burn        recovered  in  actions  of  assumpsit  on  implied  promises,  sub- 
Miller,      stituted  for  the  charter-parties  by  deed.    And  here,  though  the 
plaintiff  cannot  put  his  case  upon  the  written  agreement,  he  may 
go  upon  the  agreement  raised  upon  so  many  of  the  facts  of  the 
case  as  are  applicable.    If  by  an  agreement  between  the  land- 
lord and  tenant,  the  tenant  is  to  do  certain  works  on  the 
demised  premises  which  the  landlord  is  to  pay  for,  and  the 
tenant  is  to  render  them  up  at  the  end  of  the  year,  if  the 
tenant  does  the  work  and  labour,  and  after  the  end  of  the  year 
the  landlord  re-enters,  the  plaintiff  may  support  an  action  for 
his  work  and  labour.    We  do  not  put  it  on  the  defendant's 
re-entry,  as  an  adoption  of  the  tenant's  work,  but  there  are 
many  contracts  made  with  relation  to  time,  upon  which,  although 
the  works  are  not  finished  when  the  time  is  expired,  the  work 
and  labour  or  other  beneficial  matter  may  nevertheless  be  re- 
covered for.     In  EUis  v.  Hamlen,  there  was  no  acquiescence 
by  the  defendant :   here  is  an  acquiescence ;  for,  first,  the  de- 
fendant uses  all  this  building ;  2ndly,  he  sees  it  go  on,  and  never 
[•749]      objects;  Srdly,  he  sees  a  delay,  and  says,  why  *does  not  the 
plaintiff  go  on,  the  expense  is  nothing  to  him,  the  expense  will  be 
mine  ?  and  he  says  respecting  the  room  above,  that  it  will  be 
very  convenient.  2^^,^  discharged. 


1815.         COLES  V.  BARROW  and  Another,  Assignees  of 
^±2'''  COLES.t 

[  754  ]  (4  Taunt.  754—7604) 

If  the  assignees  of  a  bankrupt  manufacturer  employ  him  in  carrying- 
on  the  manufacture  for  the  benefit  of  the  estate,  and  pay  him  money 
from  time  to  time,  this  is  evidence  of  such  a  contract  between  him  and 
his  assignees  as  will  enable  him  to  recover  from  them  a  reasonable  com- 
pensation for  his  work  and  labour. 

This  was  an  action  brought  to  recover  a  compensation  for  the 
plaintiffs  work  and  labour.    Upon  the  trial  of  the  cause  before 

t  The  authority  of   this  case  is  regard  to  the  espress  powers  of  the 

questioned  by  BeBT,  J.  in  Niaa  v.  modem  Act,  46  &  47  Vict.  c.  62,  s.  64, 

Adamson  (1819)  3  B.  &  Aid.  225,  the  case  may  be  of  some  value  as  a 

232,  and  perhaps  as  a  case  under  the  suggestion  of  the  means  of  giving 

old  bankjTuptcy  law,  it  must  be  con-  effect  to  the  statutory  power. — R,  C. 

sidered  as  overruled.     But,  having  X  -Also  reported  2  Bose,  277. 
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Graham^  B.  at  the  Dorchester  Summer  Assizes,  1811,  it  appeared       goles 
that  the  plaintiff  had  been  the  owner  of  a  cloth  manufactory,  he     barcow. 
had   since  become  a  bankrupt,  and  had  not  yet  obtained  his 
certificate ;  after  his  bankruptcy  the  assignees  deemed  it  benefi- 
cial to  the  bankrupt's  estate,  to  continue  the  work,  and  they  not 
only  wrought  up  the  old  materials  which  had  been  purchased 
before  the  bankruptcy,  but  also  purchased  new  ones  and  wrought 
them.     They  employed  the  bankrupt  in  superintending  the  work 
and  also  in  working  at  the  loqms  and  other  manual  operations. 
The  plaintiff  proved  no  contract  for  any  specific  salary,  but  one 
of  the  defendants  had  paid  him  money  from  time  to  time,  to  the 
amount  of  Is.  per  week,  and  had  been  heard  to  say  that  he  ought 
to  have  much  more ;  some  witnesses  estimated  the  value  of  his 
labour  at  14^;.  per  week.    The  plaintiff  had  delivered  a  demand 
to  the  amount  of  14Z.  and  the  defendants  had  paid  him  money 
since  that  demand  had  been  delivered.     On  the  occasion  of  some 
dispute  which  arose  between  the  plaintiff  and  the  defendants,  the 
latter  refused  to  pay  him  any  thing  more,  whereupon  he  brought 
this  action.  For  the  defendants  it  was  contended  that  this  action 
could  not  be  supported,  and  Gbaham,  B.  held,  and  reported,  that 
he  conceived  no  such  contract  could  be  formed  in  law  between 
a  bankrupt  and  his  assignees,  and  accordingly  nonsuited  the 
plaintiff. 

Petty  Serjt.,  in  Michaelmas  Term,  1811,  moved  for  a  rule  nisi  [  755  ] 
to  set  aside  the  nonsuit,  and  have  a  new  trial.  He  urged  that 
none  of  the  decided  cases  went  so  far  as  to  hold  that  an  uncerti- 
ficated bankrupt  could  not  maintain  such  an  action  against  his 
assignees,  and  the  reason  of  the  law  favored  the  action,  for  it  had 
in  many  cases  been  held  that  the  assignees  could  not  let  out  the 
bankrupt's  labour  for  the  profit  of  the  estate ;  the  law  took  from 
him  all  the  property  he  had  at  the  time  of  the  bankruptcy,  and  if 
he  might  not  work  for  himself,  and  receive  the  produce  of  his 
labour,  he  must  starve.  It  had  happened  that  all  the  cases 
hitherto  decided  had  occurred  between  the  bankrupt  and  a 
stranger,  not  between  himself  and  his  assignees,  but  the 
principle  was  the  same  in  the  one  case  as  in  the  other. 
ChippindaU  v.  Thomlinson,  Cooke,  Bankrupt  Law,  8rd  ed.  518. 

u  u  2 
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Coles  Silk  v.  Osborne,  1  Esp.  N.  P.  140.  Webb  v.  Fox,  7  T.  R.  391.t 
Babbow.  Webb  v.  Ward,  7  T.  R.  296.  In  none  of  these  cases  do  the  Courts 
go  the  length  of  saying  that  the  assignees  are  entitled  to  the  fruits 
of  the  bankrupt's  personal  labour.  In  Ex  parte  Proudfoot,  1  Atk. 
258,  Lord  Hardwiceb,  indeed,  says,  ''the  bankrupt  is  incapable 
of  carrying  on  any  trade,  and  all  his  future  personal  estate  is 
affected  by  the  assignment,  and  every  new  acquisition  will  vest 
in  the  assignees ;  but  as  to  future  real  estates  there  must  be 
a  new  bargain  and  sale."  This  however  does  not  distinctly 
extend  to  the  fruits  of  the  bankrupt's  personal  labour. 

Mansfield,  Ch.  J.  observed,  that  the  work  done  by  a  bankrupt 
for  the  benefit  of  his  estate,  was  in  a  degree  for  his  own  personal 
advantage,  inasmuch  as,  if  the  dividends  were  increased  in  a 
certain  ratio,  his  allowance  was  increased,  and  if  there  was  any 
siurplus,  it  was  entirely  his  own. 

Lawrence,  J.  observed,  that  it  had  been  determined  that  an 

[  •756  ]      uncertificated  bankrupt  might  recover  for  the  *value  of  "his  labour, 

if  his  assignees  did  not  interfere  to  prevent  him  ;  but  in  this  case 

the  defendants,  who  were  to  be  considered  in  two  characters,  did 

so  interfere. 

The  Court  with  some  difficulty  granted  a  rule  nisi. 
[The  rule  having  been  argued  :] 

[  759  ]       JIansfibld,  Ch.  J. : 

It  is  very  common  for  the  assignees,  how  wisely,  may  some- 
times be  doubted,  but  in  some  cases  usefully,  to  employ  the 
bankrupt  in  the  management  of  their  affairs,  and  it  is  usual  to 
make  the  bankrupt  an  allowance  at  the  end.  And  if  the  assignees 
had  made  an  express  contract,  it  might  be  very  hard  to  say  that 
they  had  not  given  up  their  right,  and  that  they  were  not  bound 
to  pay,  but  this  is  not  that  case,  here  is  no  evidence  of  any  con- 
tract. In  many  of  the  cases  cited  the  whole  question  has  been 
whether  the  Court  should  interfere  to  require  security  for  the 
costs.    No  doubt,  in  such  an  action  where  the  bankrupt  is  per- 

t  4  R.  E.  472. 
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mitted  to  sue  for  his  own  benefit,  the  Court  will  not  interpode  to       Coles 
compel  that  security  from  a  bankrupt,  if  the  assignees  do  not     babkow. 
claim  the  property.    Where  the  bankrupt  sues  for  their  benefit, 
there  the  Court  will  compel  security  from  him,  but  that  does  not 
establish  the  proposition  contended  for. 

Heath,  J.: 

Here  is  a  payment  in  part,  and  it  may  be  questioned  whether 
that  is  not  evidence  of  such  a  positive  contract.  If  there  were  not 
an  implied  contract,  how  could  the  assignees  justify  to  the  credi- 
tors giving  the  bankrupt  any  thing  ? 

Chambbe,  J. : 

This  case  is  infinitely  stronger  in  favor  of  the  bankrupt  than 

was  the  case  of  Chippendale  v.  Thomlinson.     There  is  was  held 

the  bankrupt  might  recover,  *if  the  assignees  did  not  interfere,      t  *^^^  ] 

and  if  there  were  an  implied  assent ;  and  here  is,  not  merely  an 

implied,  but  an  express  assent ;  where  the  assignees  employ  the 

bankrupt,  and  have  held  all  the  benefit  of  his  labour,  and  make 

him  a  payment  in  part,  I  think  it  would  be  a  monstrous  thing  if 

this  action  were  not  maintainable. 

Cur.  adv.  vult. 

Mansfield,  Ch.  J.  in  this  Term  delivered  the  opinion  of  the  Court, 
Heath,  J.  being  absent : 

This  was  an  action  brought  by  the  plaintiff,  who  was  a  cloth- 
dresser,  and  had  become  a  bankrupt,  against  his  assignees.  The 
evidence  disaffirmed  any  express  agreement  having  been  made  by 
the  defendants  to  pay  wages  to  the  plaintiff,  and  the  claim  of  the 
plaintiff  was  upon  a  common  quantum  meruit  for  work  and  labour. 
My  two  brotherst  are  of  opinion,  that  the  nonsuit  was  wrong, 
and  that  the  rule  must  be  absolute.  I  was  of  another  opinion, 
as  thinking  that  all  rights,  and  all  goods  due  to  the  bankrupt, 
are  vested  in  the  assignees.  I  have  never  been  able  to  change 
my  opinion;    but  I  now  entertain  a  considerable  degree  of 

t  Lawrence,  J.  had  resigned  be-  Gibbs,  J.  was  not  on  the  bench  when 
fore  this  judgment  was  given,  and     it  was  argued. 
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Coles       doabt,  on  account  of  the  opinion  of  my  learned  brothers,  the 
babbow.     present  rule  therefore  must  be  absolute,  and  the  nonsuit  must 
be  set  aside. 

Rule  absolute. 


!«»•  C.  P.  EASTER   TERM. 

MayS, 


^^^^^  GKETTON   V.  DIGGLES. 

(4  Taunt.  766—768.) 

A  trustee,  to  whom  two  leases  were  assigned  in  trust  for  securing  an 
annuity,  haying  said  to  the  occupier  of  one  of  the  demised  houses, 
*'  You  must  pay  the  rent  to  me.  I  am  become  landlord  for  my  client, 
who  has  the  annuity,  and  you  must  pay  the  ground-rents  for  me.** 
Held,  that  the  trustee  was  liable  in  coTonant  to  the  lessor,  as  assignee 
of  both  leases,  for  non-payment  of  rent  and  not  repairing. 

Tms  was  an  action  of  covenant  for  non-payment  of  rent,  and 
not  keeping  buildings  in  repair,  brought  against  the  defendant, 
as  assignee  of  two  leases  granted  by  the  plaintiff,  the  one  to 
Headon,  the  other  to  Macdonald.  The  defendant  had  pleaded, 
first,  Non  sunt  facta ;  2  and  8,  that  Headon's  and  Macdonald's 
estates  respectively,  did  not  vest  by  assignment  in  the  defendant ; 
4,  that  the  defendant  did  not  become  possessed  of  the  premises 
in  manner  and  form.  Upon  the  trial  of  the  cause  at  the  sittings 
after  Hilary  Term,  1818,  before  Gibbs,  J.,  the  evidence  was,  that 
the  leases  were  assigned  to  the  defendant  as  trustee  for  Fidell,  to 
whom  an  annuity  had  been  granted  by  Headon,  with  the  usual 
powers  of  entry  and  distress,  in  trust  to  permit  Headon  the 
grantor  to  take  the  rents  until  default  in  payment,  and  thereafter 
to  raise  and  pay  the  annuity  to  Fidell ;  and  as  to  the  surplus  of 
the  rents,  which  might  remain  after  discharging  the  annuity,  in 
[  •767  ]  trust  for  Headon.  *A  tenant  who  occupied  one^  of  the  houses 
proved  that  Headon  having  become  a  bankrupt,  the  witness 
applied  to  the  defendant  to  inquire  to  whom  he,  the  witness, 
ought  thenceforward  to  pay  his  rent.  The  defendant  said.  You 
must  pay  the  rent  to  me ;  I  am  become  landlord  for  my  client 
who  has  the  annuity,  and  you  must  pay  the  groimd-rents  for  me. 
The  jury  upon  this  evidence  found  a  verdict  for  the  plaintiff. 
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Shepherd,  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the     Qbktton 
verdict  and  have  a  new  trial :  DiaaLsa. 

He  urged  that  the  defendant  having  no  beneficial  interest,  nor 
having  had  any  actual  possession  of  the  premises,  which  were  in 
the  occupation  of  the  tenants  of  Headon  and  Macdonald,  he  was 
not  liable  for  ground-rents  and  repairs.  The  defendant  stands 
in  the  condition  of  a  mortgagee  out  of  possession,  who,  according 
to  the  case  of  Eaton  v.  Jacques,  Doug.  455,  is  not  liable  in 
covenant  as  an  assignee.  If  the  mortgagee  of  a  leasehold  requires 
and  receives  the  rents  from  the  occupier,  not  as  from  his  own 
tenant,  but  demanding  them  as  the  agent  of  the  mortgagor,  he 
might,  according  to  the  doctrine  now  contended  for,  subject 
himself  to  all  the  lessee's  covenants  in  the  lease ;  it  is  therefore 
necessary  to  adhere  to  the  known  line,  that  unless  the  mortgagee 
has  recovered  the  actual  possession  he  cannot  be  charged.  The 
defendant  could  not  have  recovered  the  actual  possession,  because 
the  premises  were  demised  to  other  occupiers;  he  could  only 
obtain  the  rents.  At  all  events  the  evidence  applied  only  to 
Headon's  house,  and  did  not  affect  the  defendant  with  the  posses- 
sion of  Macdonald's. 

Heath,  J.; 

The  evidence  shews  an  assent  of  the  defendant  to  the  whole 
conveyance. 

Chambbb,  J.: 
The  defendant  assumes  the  right  conveyed  to  him  in  the  deed. 

GiBBS,  J. :  [  768  ] 

There  is  evidence  of  an  admission  by  the  defendant  that  he 
was  assignee.  The  defendant  does  that  which  approaches  as 
nearly  to  an  entry  on  the  land  assigned  as  was  possible  under  the 
circumstances.  He  could  not  take  the  actual  possession  of  the 
land,  because  it  was  let,  but  he  tells  the  tenant  that  he  is  the 
landlord.  This  admission  must  be  connected  with  the  assign- 
ment and  grant  to  the  defendant,  and  then  he  stands  as  landlord 
of  both  houses.  There  was  no  distinction  made  at  the  trial  between 


664  1818.    C.  P.    4  TAUNT.  768.  [b.b. 

Orettoh     the  cases  of  the  one  house  and  of  the  other :  the  only  question 

DIOGLE8.     niade,  was,  whether  the  species  of  possession  was  sufficient  to 

charge  the  defendant.    The  defendant  is  entitled  to  the  receipt  of 

the  rents ;  this  is  the  legal  operation  of  the  deed :  all  the  residue 

is  the  circumstance  of  his  trust.    The  conversation  which  passed 

between  the  occupier  and  the  defendant  amounted,  on  the  one 

side,  to  an  agreement  to  pay  rent,  and  on  the  other  to  a  claim  of 

title. 

Ride  refused. 


1813.  MAKEPEACE  V.  JACKSON. 

^^'  (4  Taunt.  770-771.) 

[  770  ]  A  calico  printer  is  entitled,  after  Haying  discharged  his  head  colour- 

man,  to  the  book  in  which  that  servant  has  entered  the  processes  for 
mixing  colours  during  his  service,  although  many  of  the  processes  were 
the  invention  of  the  head  colourman  himself. 

Tms  was  an  action  of  trover  for  a  book.  It  was  tried  at  the 
Middlesex  sittings  after  Hilary  Term,  1818,  before  Gibbs,  J. 
The  plaintiff  had  been  head  colourman  in  a  calico  printer*a 
shop.  The  book  contained  certain  entries.  The  plaintiff  con- 
tended the  book  was  his  property.  The  defendant  contended  it 
was  his  book  ;  it  was  written  on  paper  which  he  had  furnished ; 
and  all  the  entries  were  made  by  the  plaintiff  while  he  waa 
the  defendant's  servant ;  and  the  defendant  could  not  conduct 
his  business  of  a  calico  printer  without  the  book.  Every  printer 
has  a  standard  colour,  consisting  of  certain  ingredients,  to  which 
standard  every  colour  that  he  compounds  is  preferred;  and 
whenever  any  colour  is  mixed,  the  history  of  the  process  and 
ingredients  is  entered  in  a  book,  and  when  the  mixture  is  made, 
[  ^771  ]  and  a  piece  of  calico  is  dyed  accordingly,  a  *small  strip  is  cut 
off  and  pasted  into  the  book ;  and  all  future  orders  for  goods  are 
received,  and  goods  prepared,  with  a  reference  to  that  book,  and 
to  the  standard  colour  of  that  shop,  every  shop  having  a  different 
standard  colour.  The  plaintiff  had,  while  he  was  in  the  defen- 
dant's  service,  made  similar  entries  in  the  book  in  question. 
Having  been  discharged  by  the  defendant,  he  demanded  of  him 
the  possession  of  this  book,  which  the  defendant  refused  to 
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deliver,  and  for  which  this  action  was  now  brought.    The  jury  madbpeack 
found  a  verdict  for  the  defendant.  Jackson. 

Shepherdy  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial,  upon  an  affidavit  of  the  plaintiff, 
that  although  so  much  of  the  book  as  was  produced  at  the  trial 
was  only  of  the  description  stated,  that  was  not  the  whole  of  the 
book  which  he  sought  to  recover,  and  that  the  residue,  which 
was  kept  back,  contained  several  processes  for  mixing  colours  of 
the  plaintiff's  own  invention. 

Heath,  J. : 

As  to  this  ground,  it  is  clear  from  the  evidence  that  the  book 
was  the  property  of  the  master,  and  though  there  might  be  inven- 
tions of  the  plaintiff  in  it,  yet  they  were  the  property  of  the  master. 

Ghambrb,  J. : 

The  master  has  a  right  to  something  beside  the  mere  manual 

labour  of  the  servant  in  the  mixing  of  the  colours ;  and  though 

the  plaintiff  invents  them,  yet  they  are  to  be  used  for  his 

master's  benefit,  and  he  cannot  carry  on  his  trade  without  his 

book. 

Ride  refused. 


GKEGOEY  V.  HENDEESON.  isis. 

(4  Taunt.  772—775.)  -^^^ 

Devise  to  A.  in  trust  to  permit  and  suffer  the  testator's  widow  to  [  772  1 
hare,  hold,  use,  occupy,  possess,  and  enjoy  the  full,  free,  and  uninter- 
rupted possession  and  use  of  aU  interests  of  monies  in  the  funds,  and 
rents  and  profits  arising  from  the  testator's  houses,  for  her  natural  life, 
if  she  should  remain  unmarried ;  and  that  her  receipts  for  aU  rents,  &c. 
with  the  approbation  of  any  one  of  his  trustees,  ^ould  be  good  and 
valid,  she  providing  for  and  educating  properly  the  testator's  children, 
and  also  paying  two  annuities  thereby  bequeathed  to  M.  D.  and  M.  I. 
of  20/.  for  their  lives,  besides  board  and  lodging  to  M.  I.,  and  that  his 
children  should  be  solely  under  their  mother's  direction  until  marriage, 
or  properly  provided  for :   Held,  that  the  legal  estate  was  in  the  trustee. 

This  was  an  action  of  replevin,  tried  at  the  Lewes  Spring 
Assizes,  1813,  before  Heath,  J.  Robert  Henderson,  deceased, 
in  1801  demised  the  premises  by  lease  to  the  plaintiff  for  21 
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QBFaoBT  years,  and  devised  them  by  his  will ;  and  the  sole  question  was, 
Hendebsok.  whether  on  the  true  construction  of  that  devise  under  the  Statute 
of  Uses,  the  defendant  had  the  legal  estate  in  her,  so  as  to  enable 
her  to  make  the  distress.  The  testator  devised  unto  his  good 
friends  and  trustees  William  Leader  and  John  Mills,  Esquires, 
his  several  houses  therein  described,  and  also  all  his  monies  in 
the  public  funds  or  otherwise,  which  he  should  die  possessed  of, 
to  hold  to  them  his  said  trustees  to  and  for  the  intents  and  pur- 
poses thereinafter  mentioned,  viz. :  upon  trust  to  permit  and 
suffer  his  the  testator's  wife  S.  E.  Henderson,  the  defendant,  to 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  full,  free,  and 
uninterrupted  possession  and  use  of  all  and  singular  the  interests 
of  the  said  monies  in  the  funds,  or  otherwise,  and  rents  and 
profits  arising  from  the  said  houses,  for  and  during  the  term  of 
her  natural  life,  if  she  should  continue  his  widow  and  un- 
married ;  and  that  her  receipts  for  all  rents,  interests,  profits, 
with  the  approbation  of  any  one  of  his  said  trustees,  should  be 
good  and  valid,  she  his  said  wife  providing  for,  and  educating 
properly  all  the  (five)  children  (therein  named)  which  the  tes- 
tator then  had;  and  also  paying  Mrs.  M.  Danby  out  of  his 
said  estates  one  annuity  of  twenty  pounds,  half-yearly,  to  whom 
the  testator  bequeathed  the  same  during  her  natural  life,  and 
likewise  paying  to  Miss  M.  Jones,  besides  board  and  lodging, 
one  other  like  annuity  of  twenty  pounds,  half-yearly,  to  whom 
the  testator  also  bequeathed  the  same ;  and  it  was  his  will  that 
[•nz]  his  said  ^children  should  be  solely  under  their  mother's  direction 
until  marriage  or  properly  provided  for,  whereby  they  could 
maintain  themselves :  but  in  case  the  defendant  S.  E.  Henderson 
should  marry  again,  or  die,  then  upon  trust  that  his  said  trustees 
should  take  the  management  and  direction  of  all  the  testator's 
said  estates  and  monies,  and  after  payment  of  the  above-men- 
tioned annuities  to  Mrs.  Danby  and  Miss  Jones  during  their 
natural  lives,  he  directed  that  the  remainder  of  his  rents,  profits, 
interests,  and  proceeds  of  his  houses  and  monies,  should  be  dis- 
posed of  by  his  trustees  for  the  maintenance  of  his  children,  and 
that  the  receipts  of  each  child  for  their  own  proportion  to  the 
trustees,  should  be  a  perfect  acquittal  for  the  said  sum,  and  this 
to  continue  during  their  natural  lives,  and  at  their  decease  to  go 
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to  their  children  lawfully  begotten,  (in  equal  portions,)  for  ever ;  Qbegoby 
and  that  the  receipt  of  the  females  should  still  continue  to  have  hendbbsok. 
its  fall  force  notwithstanding  they  were  married  and  termed /<?me 
covert  in  law  :  in  case  of  the  death  of  any  of  his  children  without 
issue  lawfully  begotten,  their  proportion  or  share  should  be 
equally  divided  amongst  the  survivors;  taking  care,  notwith- 
standing any  thing  that  might  be  said  above  which  could  be 
construed  to  the  contrary,  that  in  case  of  the  family's  separating, 
a  sufficient  sum  from  the  sum  total  should  be  taken  for  Miss 
Jones's  board,  not  less  that  502.  per  annum,  besides  her  annuity ; 
and  when  she  should  die,  to  be  buried  at  the  expense  of  all  of 
them.  And  the  testator  appointed  W.  Leader  and  J.  Mills, 
together  with  the  defendant  S.  Henderson,  executors  and  execu- 
trix. If,  therefore,  the  use  was  executed,  Mrs.  Henderson  was 
the  landlord,  and  the  plaintiff  was  her  tenant.  Heath,  J. 
thought  that  no  doubt  a  simple  devise  to  trustees  to  suffer  any 
one  to  enjoy  rents  and  profits  was  a  use  executed  in  the  cestui 
que  trust,  unless  there  is  any  thing  to  be  done  by  the  trustee : 
but  in  this  case  there  were  receipts  to  be  *approved  and  annui-  [  •774  ] 
ties  to  be  paid.  He  therefore  thought  that  as  there  was  some- 
thing to  be  done  by  the  devisee,  the  use  was  not  executed  in  the 
defendant :  and  under  his  direction  the  jury  found  a  verdict  for 
the  plaintiff. 

Shepherd,  Serjt.  now  moved  to  set  aside  the  verdict,  and 
have  a  new  trial : 

[He  cited  Doe  ex  dem.  Leicester  v.  Biggs,  2  Taunt.  109.+] 

Ghambrb,  J. : 

In  this  case  the  legal  estate  is  in  the  trustees :  to  determine 
that,  we  must  look  to  the  intent  of  the  will ;  and  it  seems  pretty 
clear  that  intent  was  not  to  give  the  defendant  the  legal  estate. 
It  is  true,  there  is  very  little  left  for  the  trustees  to  do  during 
her  widowhood,  but  if  it  was  intended  that  she  should  have  the 
legal  estate,  there  would  have  been  no  need  of  any  trustees  at 
all.    The  testator  making  the  approbation  of  the  trustees  neces- 

t  11  E.  E.  533. 
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Gbegoby     sary  to  her  receipt; ,  I  think,  shews  it  was  not  intended  to  give 
HENDEBsoy.  ^^®  defendant  a  legal  estate.    I  think  therefore  there  is  no 
reason  for  granting  the  rule* 

[  776  ]         GiBBS,  J. : 

.  The  rale  has  been  misconceived.  Though  an  estate  be  devised 
to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  the  Courts 
will  not  hold  it  to  be  a  use  executed,  unless  it  appears  by  the 
whole  will  to  be  the  testator's  intent  that  it  should  be  executed. 
The  Courts  will  rather  say  the  use  is  not  executed,  because  the 
approbation  of  a  trustee  is  made  necessary,  than  that  the  appro- 
bation of  a  trustee,  is  not  necessary,  because  the  use  ia  executed. 
The  very  circumstance  which  is  to  discharge  the  tenants,  is  the 
approbation  of  one  of  the  trustees :  "  I  leave  my  wife  to  receive 
the  rents,  provided  there  is  always  the  control  of  one  of  the 
trustees  upon  her  receipts."  The  testator  therefore  certainly 
meant  that  some  control  should  be  exercised,  and  what  could 
that  control  be,  except  they  were  to  exercise  it  in  the  character 
of  trustees?  I  agree  therefore  that  the  legal  estate  is  in  the 
trustees,  and  that  the  rule  ought  not  to  be  granted. 

Ride  refused. 


1813.  LOVELL  V.   MAETIN  and  Anothek. 

-^^12.  (4  Taunt.  799—802.) 

r  799  1  '^  ^^  drawn  on  a  customer,  and  by  the  acceptance  made  payable  at 

his  bank,  is  lost  by  the  holder.  After  notice  of  the  loss,  the  banker 
discounts  the  bill,  and  subsequently  debits  his  customer  (the  drawee) 
with  the  amount  of  the  bill,  writes  a  discharge  on  it  and  deliyers  it  up 
to  the  customer  as  the  banker's  Toucher  of  his  account.  Held,  that  the 
banker  is  thereby  guilty  of  a  conversion,  and  the  loser  of  the  biU  may 
recover  in  trover  without  a  previous  demand  of  the  bill. 

The  plaintiff  being  possessed  of  a  bill  drawn  by  T.  White,  at 
Portsmouth,  on  the  7th  of  July,  1810,  at  six  months  after  date, 
on  Smith,  Atkins,  &  Co.  in  favour  of  the  plaintiff,  or  his  order, 
and  accepted  with  this  direction,  *'  with  Messrs.  Martin,  Stone, 
and  Martin,"  indicating  that  the  bill  would  be  paid  at  their 
house  in  London,  indorsed  it,  and  casually  lost  it.  On  the 
4th  of  August  he  wrote  to  Smith,  Atkins,  &  Co.,  stating  the 
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circamBtance,  and  Smith,  Atkins,  &  Co.,  in  consequence  applied  Lovell 
to  the  defendants,  requesting  that  they  vrould  not  pay  or  discount  mabtin. 
the  bill  if  offered  :  on  the  7th  the  defendants  wrote  back  to  the 
plaintiff,  that  there  was  little  chance  of  the  bill  being  offered  for 
discount,  *but  if  not  recovered,  care  should  be  taken  that  it  [  •aoo  ] 
should  not  be  paid  when  due,  of  which  they  requested  that  he 
would  remind  them.  On  the  2nd  of  January,  1811,  the  plaintiff 
wrote  to  remind  the  defendants  that  the  bill  would  soon  fall  due, 
viz.  on  the  10th  of  January ;  to  which  they  answered,  that  they 
had  long  since  discounted  it  for  Powell  a  bill  broker,  who  was 
their  customer.  The  bill  had  in  fact  been  picked  up  by  a  child, 
from  whom  Powell  had  it ;  the  defendants  discounted  it  for  him, 
and  at  maturity  charged  the  account  of  Smith,  and  Atkins,  with 
the  payment  of  the  bill,  noted  it,  wrote  a  discharge  on  the 
back  of  the  bill,  and  delivered  it  up  to  Smith,  Atkins,  &  Go.  as  a 
voucher  of  their  account.  The  plaintiff,  without  further  com- 
munication, brought  this  action.  His  declaration  contained  two 
special  counts  in  tort,  alleging  that  the  bill  was  stolen  by  persons 
unknown,  and  charging  the  defendants  with  having  prevented 
the  plaintiff  from  recovering  it,  and  a  count  in  trover.  Upon 
the  trial  of  the  cause  at  the  sittings  after  Trinity  Term,  1812, 
before  Mansfield,  Gh.  J.  it  appearing  that  the  two  first  counts 
incorrectly  described  the  transaction,  the  plaintiff  resorted  to  the 
last :  Lens,  Serjt.,  for  the  defendants,  objected  that  a  previous 
demand  of  the  bill,  and  refusal  to  deliver  it,  was  necessary  as 
evidence  of  a  conversion ;  but  the  plaintiff  on  that  count  obtained 
a  verdict. 

Lens,  in  Michaelmas  Term,  1812,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit. 

Shepherd  and  Best,   Serjts.  in  this  Term  shewed    cause 
against  the  rule : 

They  urged  that  the  defendants  had  been  guilty  of  a  complete 
conversion  of  the  bill,  having  appropriated  it  to  their  own  use  by 
debiting  Smith,  Atkins,  &  Co.  with  the  amount,  after  they  had 
discounted  it,  and  delivering  up  the  bill  to  Smith,  Atkins,  &  ♦Co.       [  •80i  ] 
The  case  was  the  same  as  if  the  defendants  had  carried  the  bill 
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LovELL      to  Smith,  Atkins,  &  Co.,  and  received  the  amount  from  them. 
Martin.      They  took  a  bill  belonging  to  the  plaintiff,  and  gave  it  up  to 

another,  under  such  circumstances,  that  they  could  not  possibly 

get  it  back  again.     This  was  a  conversion. 

Lens  and  Vaughan,  Serjts.,  contra  : 

If  the  plaintiff  was  entitled  to  the  bill,  he  should  have 
demanded  it.  There  was  neither  demand  nor  refusal.  The 
plaintiff  neither  shews  an  absolute  destruction  of  the  subject 
matter,  nor  such  an  alteration  of  it  as  to  prevent  his  having  it  in 
the  same  plight  as  before.  If  the  plaintiff  has  a  right  to  the  bill, 
he  may,  upon  obtaining  possession  thereof,  still  sue  on  it.  Bat 
it  was  incumbent  on  the  plaintiff  to  shew  that  Powell,  who  was 
apparently  the  indorsee,  had  not  a  good  title  to  the  proceeds  of 
the  bill  by  affecting  him  with  notice  of  the  loss  or  theft :  for  it 
is  possible  that  Powell  took  it  without  that  notice :  the  noting 
was  a  perfectly  nugatory  act. 

Heath,  J. : 

Under  the  circumstances  of  this  case,  the  count  in  trover  may 
be  maintained.  The  defendants  have  improperly  discounted  the 
bill :  they  have  sent  it  to  Smith  and  Atkins,  as  their  voucher. 

Chambre,  J.  : 

I  am  of  the  same  opinion.  I  think  there  is  complete  evidence 
of  a  conversion.  The  doctrine  of  the  defendants'  counsel,  applies 
to  detinue,  not  to  trover ;  where  the  circumstances  amount  to  a 
complete  conversion,  there  is  no  need  of  a  demand.  The  dis- 
counting the  bill,  and  applying  it  to  the  defendants'  own  use,  is 
a  purchase  of  the  bill  by  the  defendants,  after  notice  of  the 
plaintiff's  title  :  but  not  only  that ;  they  have  made  use  of  it  as 
a  discounted  bill.  The  writing  a  receipt  on  it  was  a  further  act 
of  conversion. 

[  802  ]       GiBBs,  J.  : 

Suppose  this  bill  had  not  been  payable  at  the  bankers,  that 
Lovell  had  lost  it,  and  that  the  finder,  knowing  Lovell  had  lost  it, 
had  carried  it  to  Smith  and  Atkins,  and  had  it  paid !    It  is  clear 
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that  the  finder  would  have  been  liable  in  trover  to  the  plaintiff.      Lovkll 

Then  how  does  this  differ?    Martin  and  Stone,  most  respectable     mabtin. 

persons,  having  notice  the  bill  belonged  to  the  plaintiff,  and  was 

lost,   take  it   by   mistake,    discount  it,    and    thereby  become 

the  purchasers  of  it.    Then,  casually  being  the  bankers  of  Smith 

and  Atkins,  and  having  through  the  medium  of  their  account 

with  them  received  the  money  for  it,  and  written  a  receipt  on 

the  back  of  it,  they  send  it  to  Smith  and  Atkins  as  a  voucher  to 

their  customer.     That  is  the  same  thing  as  if  they  had  carried  it 

to  Smith  and  Atkins  to  be  paid,  and  had  obtained  payment  for 

it,  knowing  it  was  a  lost  bill.     It  appears  to  me  a  complete 

conversion.    It  is  admitted  they  must  lose  this  money  at  all 

events,  and  whether  the  plaintiff  recovers  it  or  not,   is  not, 

therefore,  material  to  them ;  it  is  certainly  a  very  hard  case. 

Rule  discharged. 


GOLDSMID  AND   Others  v.   GILLIES.  i8i3. 

(4  Taunt.  803—806.)  MayVl, 

A  cargo  insured  by  a  valued  policy  was  confiscated  and  sold ;  but  the  r  go3  ] 
enemy  permitted  the  foreign  consignee  to  retain  from  the  proceeds  the 
amount  of  his  acceptances  ;  the  assured  not  having  abandoned,  the  loss 
became  partial  only,  and  the  assured  was  entitled  to  recover  from  the 
underwriter  a  sum  bearing  the  same  proportion  to  his  subscription  as 
the  loss  ultimately  sustained  bore  to  the  whole  value  in  the  policy. 

This  was  an  action  upon  a  policy  of  insurance  upon  56  casks 
of  coffee,  valued  at  3,000Z.,  shipped  on  board  the  Margaretha,  on  a 
voyage  at  and  from  London  to  Tonningen.  The  policy  was  under- 
written by  the  defendant  *for  200Z. ;  401.  t  was  paid  into  Court.  [  *S04  ] 
The  cause  was  tried  before  Mansfield,  Ch.  J.,  at  the  sittings  after 
Trinity  Term,  1812,  at  Guildhall,  when  a  verdict  was  found  for 
the  plaintiffs  for  44Z.  16s.,  +  exclusive  of  the  401.  paid  into  Court, 
subject  to  the  opinion  of  the  Court  upon  the  following  case. 

The  plaintiffs,  having  obtained  a  licence  from  the  British 
Government  for  the  voyage,  shipped  the  coffee  at  London,  upon 
their  own  account,  on  board  the  Margaretha,  and  consigned  it  to 

t  I  cannot  discover  on  what  basis      to  shew  that  they  were  adopted  in 
these  figures  of  40/.  and  44/.  16«.      the  final  settlement. — ^B.  G. 
were  calculated.    There  is  nothing 
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GoLDSMiD    Messrs.  Baur,  their  agents  at  Tonningen,  to  sell  upon  commission. 

Gillies.  Upon  the  credit  of  this  consignment  the  plaintiffs  had  drawn 
bills  to  the  amount  of  81,761  marks  banco,  or  2,400Z.,  upon 
Messrs.  Baur,  which  they  accepted,  and,  at  maturity,  duly  paid. 
Immediately  upon  the  arrival  of  the  vessel  at  Tonningen,  and 
before  any  part  of  the  cofiEee  was  landed,  it  was  seized  by  the 
Danish  Government,  and  afterwards  confiscated.  The  Govern- 
ment ordered  the.  cofEee  to  be  sold  by  Messrs.  Baur,  and 
compelled  them  to  give  security  to  account  for  the  proceeds.  A 
sale  was  soon  afterwards  effected,  the  gross  proceeds  of  which 
amounted  to  69,139  marks  banco,  and  the  net  proceeds  to 
57,125  marks.  Upon  an  application  made  by  Messrs.  Baur  to 
the  Danish  Government,  stating  that  they  had  before  the  seizure 
accepted  bills  to  the  amount  of  81,761  marks  banco  upon  the 
credit  of  the  consignment,  they  were  permitted  to  reimburse 
themselves  by  retaining  that  sum  out  of  the  net  proceeds,  and 
were  ordered  to  pay  over  the  residue,  viz.  25,864  marks,  into  the 
Danish  treasury,  on  account  of  the  Government,  and  which  was 
accordingly  done.  The  invoice  price  of  the  coffee  in  England 
was  2,720Z.  The  defendant,  after  advice  of  the  seizure,  adjusted 
a  loss  of  85  per  cent,  upon  account.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled  to 
recover  from  the  defendant  the  44Z.  16«.  for  which  the  verdict 

[  *805  ]  was  taken  *or  any  and  what  other  sum.  If  the  Court  should  be 
of  opinion  that  the  money  paid  into  court  covered  the  whole 
that  the  plaintiffs  were  entitled  to  recover,  a  verdict  was  to  be 
entered  for  the  defendant. 

Best,  Serjt.  for  the  plaintiff,  stated  that  the  question 
intended  to  be  argued  was,  upon  what  principle  this  average 
ought  to  be  calculated.!  The  true  principle  was  recognized  in 
the  cases  of  Lewis  v.  Rucker,  2  Burr.  1170,  Johnson  v.  Sheddon^ 
2  East,  581,1  and  Tunno  v.  Edwards,  12  East,  488.§  The 
doctrine  to  be  contended  for  by  the  defendant  is,  that  because 
the  plaintiff  has  brought  one  half  of  his  merchandize  to  a  good 

t  The  Court  observed  that  it  was      question  to  be  argued, 
impossible  to  divine,  from  the  state-  X  6  B.  R.  dl6. 

ment  of  the  case,  that  this  was  the  §  11  B.  B.  458. 
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market,  therefore  the  underwriter  who  has  insured  the  other  half  Qoldsmid 
which  is  lost,  may  repair  a  proportion  of  his  loss  by  a  share  of  gillibs. 
the  plaintiff's  gain. 

Vatujfhan,  Serjt.  contra  : 
The  confiscation  of  these  goods  was  a  total  loss,  although 
there  was  no  notice  of  abandonment,  which  is  not  necessary ; 
whatever  therefore  was  saved,  was  saved  for  the  benefit  of  the 
underwriters,  consequently  the  plaintiff  is  entitled  to  recover  only 
the  sum  which  bears  the  same  proportion  to  his  whole  subscrip- 
tion as  the  difference  between  the  amount  saved  and  S,000{., 
bears  to  8,0002. 

Hbath,  J. : 

It  is  in  the  plaintiff's  option  to  make  it  either  an  average  or 
a  total  loss,  and  he  makes  it  an  average  loss. 

GiBBS,  J. : 

If  the  plaintiff  had  brought  an  action  after  this  salvage  for  a 
total  loss,  the  defendant  would  have  nonsuited  him  for  want  of 
an  abandonment.  I  do  not  state,  that  upon  seizure  by  the  Danes 
or  Swedes,  the  *plaintiff  might  not  sue  for  a  total  loss  without  ^  '80^  3 
abandonment ;  but  after  the  restoration,  no  abandonment  having 
been  declared  in  the  mean  time,  that  which  was  for  a  time  a 
total  loss,  became  an  average  loss ;  and  then  all  that  is  restored, 
is  restored  for  the  benefit  of  the  assured,  not  of  the  underwriter. 
The  plaintiff  could  not  recover  from  the  underwriters  more  than 
100  per  cent.,  but  he  may  receive  undequdqiLe  more  than  1001. 

Judgment  for  the  plaintiff. 


Note. — The  above  report  is  printed  as  it  stands  in  Taunton ; 
but  is,  it  must  be  confessed,  hardly  intelligible. 

I  think,  however,  it  may  be  inferred  that,  in  the  calculation 
ultimately  adopted,  the  amount  restored  (81,761  marks =2,4002.) 
was  treated  as  representing  the  price  of  a  portion  of  the  goods 
bearing  the  same  proportion  to  the  whole  consignment  that 
Sl,761  does  to  67,125  (marks,  the  latter  being  the  net  price 

B.R. — ^VOL.  XIV.  X  X 
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GoLDfiMiD    of  the  whole).     Therefore  a  portion  of   the  goods  equal  to 

^^TTKt'  o^  *fa6  conBignment  was  treated  as  saved,  and  the  rest 

(equal  to       *     ^  of  the  consignment),  as  lost. 

As  to  value,  the  invoice  price  no  longer  affords  the  prima  facie 
rule ;  for  the  goods  had  been  brought  to  an  actual  market.  The 
actual  selling  price  cannot  be  adopted,  because  on  that  calcula- 
tion the  whole  interest  insured  would  exceed  the  valuation  in 
the  policy.  The  valuation  must  therefore  be  taken  as  the  basis. 
And  this  appears  to  have  been  treated  as  common  ground.  The 
resulting  calculation  appears  as  follows  : — 

Net    proceeds  «*    consign- 1  ^^^^^5  marks.    Valued  at  3.00(M. 
ment.       .     .  J 

' ^""^7    <*7*«n  31.761      ..  ,.       ..1.667/. 

as)  saved  .     .  J 

„     „     „   portion  lost    .     .    26,364      „  „      „  1,333Z. 

So  that  the  assured  would  ultimately  get  1,333{.  in  addition 
to  the  2,400{.  restored ;  making  3,733Z.  for  the  whole  consign- 
ment, whereas  if  he  had  abandoned  he  would  only  have  got 
8,000J.— R.  C. 


J®^^-  GOODTITLE  v.  BADTITLE. 

May  la. 
(4  Taunt.  820—821. ) 

[  b20  The  Court  will  not,  after  a  plaintiff  has  obtained  judgment  and  pos- 

sc^on  in  an  undefended  ejectment  without  collusion  and  has  sold 
part  of  the  premises  and  transferred  the  possession,  let  in  a  landloid  to 
defend,  from  whom  his  tenants  had  concealed  the  ejectment. 

The  plaintiflfs  lessor  having  recovered  certain  premises  in  an 
undefended  ejectment,  and  afterwards  contracted  for  the  sale  of 
a  part,  and  let  the  purchaser  into  possession,  Vaughun,  Serjt. 
had  obtained  a  rule  nisi  that  the  judgment  and  writ  of  posses- 
sion might  be  set  aside,  and  that  Mr.  Brensford  might  be 
permitted  to  appear  and  defend  as  landlord,  upon  an  affidavit 
that  neither  of  his  two  tenants,  who  were  in  possession  when  the 
action  was  brought,  had  informed  him  of  their  having  been 
served  with  a  declaration. 
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Shepherd,  Serjt.  shewed  cause,  upon  the  ground  that  since  Goodtitle 
the  possession  had  been  adversely  changed,  the  Court  would  badtitlk. 
leave  the  person  claiming  as  landlord,  to  his  ejectment. 

Vaughan,  in  support  of  his  rule,  urged  the  much  greater 
hardship  which  lay  on  a  landlord  if  he  were  to  have  the  trouble 
of  making  out  his  title  and  recovering  thereon,  than  if  he  might 
rely  on  his  ancient  possession,  and  offered  to  pay  the  costs. 

Per  Curiam:   No  collusion  is  suggested:  if  the  lessor  of  the 

plaintiff  had  colluded  with  the  landlord's  tenant,  *we  could  have       I  *S2i  ] 

interfered.    But  here  the  case  is  the  same  as  if  the  tenant  had 

delivered  over  the  possession  wrongfully  to  another  person.     The 

landlord  must  bring  an  action  of  ejectment  to  recover  it.    How 

can  we  deal  with  the  lessor  of  the  plaintiff?  he  has  not  been  to  ' 

blame.     If  your  tenant  has  done  you  wrong,  that  is  only  a 

matter  between  him  and  you. 

Ride  discharged. 


COTTEKELL  v.  DUTTON-t  isis. 

(4  Taunt.  826—830.)  Jlay^O. 

Tenant  in  tail  dies  leaving  issue  in  tail  a  granddaughter  a  feme  covert ^  r  ^oCt  ] 
the  granddaughter  dies  covert,  leaving  issue  in  tail  two  sons  infants,  the 
elder  attains  the  age  of  twenty-one  years  and  dies,  the  younger  attains 
bis  age  of  twenty-one,  and  fourteen  years  after  issues  out  a  writ 
of  f ormedon  in  the  discender :  Held,  that  he  is  barred  by  the  statute 
21  Jac.  I.  0.  16. 

This  was  a  writ  otf ormedon  in  the  discender,  by  which  the  de- 
mandant, in  Trinity  Term,  51  Geo.  III.,  demanded  of  the  defendant 
certain  closes  situate  in  the  parish  of  Mickleton  in  the  county 
of  Gloucester,  and  after  reciting  the  writ,  averred  that  Wm. 
Smart,  after  the  4th  day  of  February  in  the  reign  of  the  late 
King  Henry  the  Eighth,  gave  the  said  tenements  with  the  appur- 
tenances to  David  Hughes  and  Baptist  Smart,  their  heirs  and 
assigns,  to  the  use  of  Wm.  Smart  and  his  assigns,  for  his  life, 
remainder  to  the  use  of  Colles  Smart  his  wife,  and  the  heirs  of 
the  body  of  Colles  by  the  said  Wm.  Smart  lawfully  begotten ; 

t  Cited  by  Channel,  B.  in  his  Brace  (1872)  L.  E.  7  Ex.  146,  171, 
judgment  in  E,  of  Abergavenny  v.      41  L.  J.  Ex.  120,  26  L.  T.  614.— E.  C. 

z  z  2 
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GoTTEBBLL    wherebj  and  by  force  of  the  statute  for  transferring  ases  into 
DuTTON      possession,  the  said  Wm.  Smart  became  and  was  seised  of  the 
same  tenements  with  the  appurtenances,  in  his  demesne  as  of 
freehold,  for  the  term  of  his  life,  according  to  the  form  of  the 
gift  aforesaid  in  time  of  peace,  in  the  time  of  the  Lord  George 
the  Second,  &c.  by  taking  the  esplees  thereof  to  the  value  of  lOZ. 
with  remainder  to  Wm.  Smart  and  CoUes,  in  her  right,  and  the 
heirs  of  the  body  of  CoUes  by  Wm.  Smart  lawfully  begotten ; 
and  Wm.  Smart,  being  so  seised,  afterwards,  on  the  Ist  day  of 
July,  1769,  at,  &c.  died,  whereupon,  and  by  force  of  the  statute,  the 
said  Colles  became  and  was  seised  of  the  same  tenements  with 
the  appurtenances  in  her  demesne  as  of  fee  and  right,  (to  wit) 
to  her  and  the  heirs  of  her  body  by  Wm.  Smart  lawfully  be- 
gotten, in  time  of  peace,  in  the  time  of  our  Lord  the  now  King, 
by  taking  the  esplees,  &c.  and  being  so  seised,  she,  the  said 
Colles,  afterwards,  to  wit,  on  the  3rd  day  of  March  in  the  year 
of  our  Lord  1770,  at  &c.  died,  leaving  Eleanor  Utretia  Cotterell, 
[  •827  ]      who  was  then  under  coverture  *of  Edward  Cotterell  her  husband, 
the  heir  of  her  body  by  the  said  Wm.  Smart  lawfully  begotten, 
as  the  said  Eleanor  Utretia  was  the  only  daughter  and  heiress 
of  Mary  Freeman,  who  was  the  only  child  of  the  body  of  the 
said  Colles  by  Wm.  Smart  lawfully  begotten;   whereupon  the 
right  to  the  said  tenements  with  the  appurtenances  descended 
from  the  said  Colles  to  the  said  Edward  Cotterell  and  Eleanor 
Utretia,  in  right  of  the  said  Eleanor  Utretia,  discording  to  the 
form  of  the  gift  aforesaid.     And  the  said  Eleanor  Utretia,  on 
the  1st  day  of  November,  1785,  at,  &c.  died  covert  of  the  said 
Edward  Cotterell,  leaving  Thomas  Freeman  Cotterell  her  eldest 
son  and  heir  of  her  body  lawfully  begotten,  and  in  fact  under 
lue  age  of  21  years,  (that  is  to  say,)  of  the  age  of  13  years ; 
and  the  demandant,  the  second  son  of  her  body  lawfully  be- 
gotten, also  an  infant,  under  the  age  of  21  years ;   whereupon 
the  right  to  the  said  tenements  with  the  appurtenances  de- 
scended from  the  said  Eleanor  Utretia  to  the  said  Thomas 
Freeman  Cotterell  as  the  son  and  heir  of  the  body  of  the  said 
Eleanor  Utretia    Cotterell.      And  the  said  Thomas  Freeman 
Cotterell   afterwards,   on  the  16th  day  of  September  in  the 
year  of  our  Lord  1794,  at,  &c.  died,  without  heir  of  his  body 
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lawfully  begotten,  the  demandant  then  being  an  infant  under  c^ottekell 
the  age  of  21  years,  (that  is  to  say,)  of  the  age  of  18  years ;  duttov. 
whereupon  the  right  of  the  said  tenements  with  the  appur- 
tenances descended  to  the  demandant,  as  brother  and  heir  to 
the  said  Thomas  Freeman  Cotterell,  and  the  heir  of  the  body 
of  the  said  Eleanor  Utretia  Cotterell  lawfully  begotten,  and 
which  after  the  death,  &c.,  and  therefore  he  brings  suit.  The 
tenant  pleaded  seventhly,  that  the  said  title  and  cause  of  action 
to  and  for  the  said  tenements  with  the  appurtenances  above 
demanded  by  form  of  the  said  supposed  gift  in  the  said  writ 
and  declaration  mentioned,  after  the  death  of  Golles  Smart  did 
not  first  descend  or  fall  within  20  years  next  before  the  suing 
forth  the  ^demandant's  said  writ ;  eighthly,  that  CoUes  Smart  [  *828  } 
died  more  than  20  years  before  the  suing  out  of  the  demandant's 
writ  in  this  behalf,  to  wit,  on  the  first  day  of  March,  1770,  at, 
&c.,  and  that  Eleanor  Utretia  Cotterell  was  then  and  there,  until 
the  time  of  her  death,  under  coverture,  as  in  the  declaration  is 
alleged,  and  that  the  said  Eleanor  Utretia  died  more  than  10 
years  before  the  suing  out  of  the  demandant's  writ,  to  wit,  on 
the  1st  day  of  November,  1785,  to  wit,  at,  &c. ;  ninthly,  that 
Colles  Smart  died  more  that  20  years  before  the  suing  out  of 
the  demandant's  writ  in  this  behalf,  to  wit,  on  the  1st  day  of 
March,  1770,  at  the  parish,  &c. ;  and  that  E.  U.  Cotterell  was 
then  and  there,  and  until  the  time  of  her  death,  under  coverture, 
as  in  the  declaration  is  alleged  ;  and  that  she  died  more  than  10 
years  before  the  suing  out  of  the  demandant's  writ,  to  wit,  on 
the  1st  day  of  November,  1785,  to  wit,  at,  &c. ;  and  that  at  the 
time  of  the  death  of  T.  F.  Cotterell,  the  demandant  was  an 
infant  under  the  age  of  21  years,  as  in  the  declaration  was 
alleged,  and  that  the  demandant  afterwards,  to  wit,  on  the  1st 
day  of  December,  1797,  and  more  than  10  years  before  the  suing 
out  of  the  demandant's  writ,  attained  his  age  of  21  years,  to  wit, 
at,  &c.,  and  this,  &c.  To  these  pleas,  the  demandant  demurred 
generally,  and  for  want  of  sufficient  pleas,  prayed  judgment 
and  seisin  of  the  said  tenements  according  to  the  form  of  the 
said  gift  to  be  adjudged  to  him,  &c.  The  tenant  joined  in 
demurrer. 
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CoTTKRBLL  Lms,  Serjt.  in  support  of  the  demurrer : 

V. 

DuTTOK.  These  questions  depend  on  the  construction  of  the  statute  21 
Jac.  I.  c.  16,  ss.  1  and  2.  The  seventh  and  eighth  pleas  are 
answers  only  in  part.  The  fact  is  stated  in  the  ninth  plea  that 
the  demandant  attained  his  full  age  in  1797,  and  it  is  contended 

[  •820  ]  by  the  tenant  that  the  demandant  was  ♦bound  at  all  events  to 
pursue  his  remedy  within  ten  years  from  that  period.  There 
has  been  no  decision  to  this  effect  in  any  case  of  formedon.  No 
case  shews  who  is  the  heir  protected  by  the  Act.  In  the  case  of 
Doe  on  demise  of  George  v.  Jesson,  6  East,  80,+  the  Court  of 
King's  Bench  indeed  determined,  contrary  to  the  apprehension 
of  the  profession  at  that  time,  that  the  daughter,  whose  brother 
had  died  a  minor  before  entry  after  the  ancestor's  death,  was 
entitled,  for  the  purpose  of  bringing  her  ejectment,  to  ten  years 
only  from  the  tim*e  of  her  brother's  decease,  the  ancestor  having 
been  dead  more  than  twenty  years  in  the  whole.  The  word 
*'  death  "  in  the  second  clause,  it  is  contended,  must  mean  the 
death  of  the  person  to  whom  the  title  accrues  though  under 
disability,  and  after  such  event  his  heirs  have  only  ten  years  to 
sue  from  the  death  of  their  ancestor;  so  that  though  there 
should  be  a  succession  of  disabilities,  the  second  person  disabled, 
though  apparently  equally  entitled  to  the  protection  of  that 
statute  as  the  first,  must  sue  within  ten  years.  If  this  be 
the  true  construction,  it  is  to  be  lamented  that  the  Act,  instead 
of  protecting  those  whom  it  was  intended  to  protect,  so  narrows 
the  benefit,  that  if  the  first  person  to  whom  the  estate  tail 
descends  be  a  feme  covert,  and  dies,  and  leaves  her  own  heir 
an  infant,  or  a  daughter  under  coverture,  though  such  person 
cannot  be  guilty  of  laches  in  law,  the  statute  runs  against  her ; 
this  would  be  so  harsh  and  unfavourable  a  construction,  that  it 
is  necessary  to  understand  that  the  infant  has  20  years  after  the 
decease  of  her  mother.  If  not  so,  the  only  distinction  that  can 
be  made,  is  between  the  nature  of  an  estate  tail,  and  of  another 
estate.  The  issue  in  tail  takes  per  formam  doni,  and  every 
successive  heir  in  tail  is  of  a  double  capacity,  taking  partly 
per  formam  doni,  and  partly  by  descent. 

t  8  R.  E.  408. 
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Runnington,  Serjt.  contra,  was  stopped  by  the  Court.  Cotteekll 

V. 
DUTTOK. 


Mansfield,  Ch.  J. : 

The  daughter  and  infant  heir  of  a  feme  covert  has  ten  years 
after  the  disability  ceases,  not  from  the  death  of  her  mother.  In 
the  case  of  fines  it  has  been  determined  that  when  the  time 
once  begins  to  run,  it  continues  so  to  do,  notwithstanding 
any  subsequent  disability,  as  Lord  Kenyon,  Ch.  J.  decided  in 
the  case  of  Doe,  on  demise  of  Duroure,  v.  Jones,  4  T.  E.  800.  t 

Heath,  J.  agreed  that  in  the  case  put  the  infant  heir  of  a 
feme  covert  would  have  ten  years  from  the  cesser  of  the  dis- 
ability, not  from  the  death  of  her  mother.  There  is  no  such 
difiference  between  the  issue  in  tail  and  other  heirs  as  is  supposed: 
formedon  in  the  discender  is  expressly  mentioned  in  the  first 
clause  of  the  statute. 

Ghambbb,  J. : 

The  ten  years  do  not  run  at  all  while  there  is  a  continuance  of 
disabilities,  but  they  run  without  intermission  from  the  time 
that  the  disabilities  first  cease. 

GiBBS,  J. : 

When  once  the  statute  begins  to  run,  nothing  stops  it. 

Jtulgmentfor  the  tenant. 


[830  1 


BOWERBANK  and  Another  v.  MONTEIRO,   Exe-        isis. 
CTJTRix  op  p.  G.  MONTEIRO,  Deceased.  ^H!^^' 

(4  Taunt.  844—847.)  [■  344  ] 

An  executrix  gave  an  acceptance  for  a  debt  due  from  her  testator, 
taking  an  engagement  from  the  drawer,  to  renew  the  bill  from  time  to 
time,  until  sufficient  effects  were  received  from  the  estate  of  the  testator : 
Held,  that  this  meant  sufficient  effects  in  the  ordinary  course  of  adminis- 
tration; and  that  she  had  not  precluded  herself  from  first  applying 
assets  to  pay  3,000/.  to  trustees  for  her  own  use  in  discharge  of  a  bond 
given  by  her  husband  before  marriage  to  that  effect,  before  she  paid  the 
acceptance. 

This  was  an  action  upon  a  bill  of  exchange  at  65  days  after 

date,  drawn  by  the  plaintiff  on  and  accepted  by  the  defendant  as 

t  2  E.  E.  390. 
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BowxRBAKK  executrix  to  P.  G.  Monteiro,  Esq.  deceased,  for  434Z.  16«.,  ex- 
ifoNTEiRo  pressed  to  be  for  value  received  by  the  deceased.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the  cause  at  the 
sittings  after  Trinity  Term,  1812,  before  Mansfield,  Gh.  J.,  the 
plaintiffs  proved  the  acceptance,  and  that  the  consideration  was. 
a  debt  due  for  goods  sold  by  the  plaintiffs  to  the  deceased.  The 
defendant  in  answer  to  the  action  gave  in  evidence  the  following 
writing,  signed  by  the  plaintiffs,  and  given  her  when  she  accepted 
the  bill.  "  Received,  28th  May,  1808,  of  E.  A.  Monteiro,  exe- 
cutrix of  P.  6.  Monteiro,  Esq.  deceased,  an  acceptance  for 
4S4Z.  16«.,  due  4th  August  next,  which  we  promise  to  renew 
from  time  to  time  until  sufficient  effects  are  received  from  the 
estate  of  the  said  P.  G.  Monteiro."  Hereupon  the  plaintiffs, 
contended,  on  the  authority  of  Hoare  v.  Graham,  3  Campb.  57,+ 
that  this  agreement  could  not  be  set  up  to  defeat  the  defen- 
dant's own  acceptance ;  but  that  if  it  constituted  any  defence  at 
all,  it  ought  to  have  been  pleaded  specially,  and  could  not  be 
received  in  evidence  on  the  general  issue.  Mansfield,  Ch.  J., 
however,  received  it ;  and  the  plaintiffs  then  proved  that  assets, 
to  a  greater  extent  than  the  amount  of  the  bill  in  question 
had  come  to  the  defendant's  hands;  to  rebut  which,  the  de- 
fendant proved  the  payment  by  her  of  several  simple  contract 
debts  to  other  creditors,  and  also  gave  in  evidence  a  bond  exe- 
cuted by  the  testator  by  way  of  settlement  on  the  defendant^ 
previous  to  her  marriage  with  him,  whereby  he  bound  his  exe- 
[  •846  ]  cutors  to  *pay  3,000Z.  as  a  provision  for  herself,  to  trustees  for 
her  use,  within  six  months  after  his  decease,  and  she  claimed 
to  retain  and  apply  the  assets  to  the  discharge  of  this  sum,  in 
preference  to  the  plaintiff's  bill :  the  plaintiffs  contended,  that 
the  meaning  of  the  agreement  was,  that  the  very  first  effects 
which  should  come  to  the  defendant's  hands,  should  be  applied 
in  discharge  of  her  acceptance  without  regard  to  the  order  of 
marshalling  the  assets,  or  that  at  least  she  had  thereby  waived 
her  own  priority :  they  were  unable  to  prove  assets  sufficient  to 
cover  this  sum,  and  leave  a  surplus  for  the  payment  of  their  bill. 
Mansfield,  Ch.  J.  thought  that  the  defendant  could  not  be  per- 
mitted to  retain,  in  derogation  of  her  own  contract  with  the 

t  13  R.  E.  752. 
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defendants,  and  the  jury  under  his  dkection  found  a  verdict  for   Bowbbbank 
the  plaintiff  for  the  amount  of  the  bill,  with  liberty  for  the    montbibo. 
defendant  to  move  to  enter  a  nonsuit. 

Accordingly  PeU,  Serjt,  in  Michaelmas  Term,  1812,  obtained 
a  rule  nisi  to  that  effect,  against  which  Vaughan^  Serjt.  now 
shewed  cause.  He  relied  first  upon  Hoare  v.  Graham,  as  an 
authority  that  the  effect  of  the  defendant's  acceptance  could  not 
be  controlled  by  the  plaintiff's  contemporaneous  undertaking  to 
renew  the  bill.  2ndly,  That  the  agreement  must  be  taken 
Uterally,  and  confined  to  the  defendant's  receipt  of  any  effects 
whatever,  without  considering  whether  in  the  ordinary  course  of 
administration  they  would  be  applicable  to  the  discharge  of  this 
bill ;  otherwise  the  defendant,  who  had  not  communicated  to  the 
plaintiffs  her  intention  to  retain,  or  the  existence  of  this  settle- 
ment, would  be  enabled  to  effectuate  a  fraud  on  them ;  for  if  they 
had  sooner  known  the  facts,  they  might  ere  this  have  sued  and 
obtained  a  judgment  upon  their  debt :  at  least,  if  she  had  paid 
other  simple  contract  creditors  in  preference  to  ♦the  plaintiffs,  [  •Sie  ] 
she  was  thereby  estopped  from  setting  up  her  claim  under  the 
settlement. 

PeUj  in  support  of  his  rule : 

This  is  no  fraud.  The  meaning  of  the  agreement  is,  that  when 
the  defendant  has  assets  which  in  due  course  of  administration 
are  applicable  to  the  purpose,  then  and  not  before,  she  shall  dis- 
charge this  acceptance. 

Mansfield,  Gh.  J. : 

The  only  doubt  is,  whether  the  debt  to  the  defendant  is  to  be 
considered  in  the  like  nature  as  other  debts  due  to  other  creditors. 
There  is  no  doubt  but  that  bond  debts  to  other  bond  creditors 
should  be  first  paid.  My  brothers  think  there  is  no  distinction 
between  those  and  the  debt  to  herself :  but  she  never  told  the 
plaintiffs  she  had  a  settlement  of  8,000Z.  to  satisfy. 

HSATH,  J. : 

No  distinction  is  to  be  made  under  these  circumstances. 
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BOWERBAHK    GhAMBBE,  J.  : 

M05TEIH0.  It  is  an  advantage  to  the  plaintiffs  as  it  now  is ;  for  the  defen- 
dant gives  them  a  preference  over  other  creditors  in  eqoal  degree ; 
she  certainly  cannot  avail  herself,  in  account  with  the  plaintiffs, 
of  the  payments  she  has  made  to  other  simple  contract  creditors ; 
but  it  would  be  a  grievous  disadvantage  to  her  if  she  was  bound 
by  this  agreement  to  commit  a  devastavit,  for  which  she  is  per- 
sonally liable  to  others. 

GiBBS,  J. : 

In  Iloare  v.  Graham  the  evidence  of  the  undertaking  to  provide 
for  the  bill  was  rejected,  merely  because  it  was  parol,  and  could 
not  be  received  to  control  written  instruments  against  an  innocent 
indorsee.  But  a  party  may,  by  one  writing,  change  or  contradict 
another,  and  there  is  no  innocent  indorsee  here.  The  only  ques- 
[  ♦847  J  tion  is,  on  the  construction  of  the  instrument;  *the  words  are, 
''until  suf&cient  effects  are  received;"  which  means  sufBcient 
effects  according  to  the  subject-matter.  I  think  the  true  con- 
struction is,  to  pay  when  she  shall  receive  assets  legally  applicable 
to  this  purpose ;  and  the  only  question,  therefore,  is,  whether 
there  is  any  distinction  between  her  bond  debt  and  other  bond 
debts.  I  can  discover  no  such  difference,  and  it  is  no  disadvan- 
tage to  the  plaintiffs ;  for  if  they  had  sued  on  their  original  debt, 
the  bond  debt  for  3,000Z.  might  have  been  pleaded  ;  and  as  it  now 
stands,  it  is  an  advantage  to  the  plaintiffs ;  for  the  bill  gives 
them  the  same  advantage  as  a  judgment  of  assets  quando  occz- 
derint.  If  she  had  paid  so  many  simple  contract  debts  as  would 
pay  off  the  3,000Z.,  and  something  more,  the  plaintiffs  would  have 
a  right  to  recover  the  surplus  above  the  8,000/. :  but  she  has  a 
right  to  protect  the  payment  of  as  many  simple  contract  debts  as 
her  bond  will  cover. 

Ride  absolute  for  a  nonsuit. 
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JONES  AND  Another  v.  BOWDEN  and  ANOTHER.f         i8i3. 

May  22. 
(4  Taunt.  847—853.)  JL 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are  sea-  [  847  1 
damaged,  to  express  it  in  the  broker's  catalogue,  and  drugs  which  are 
re-packed,  or  the  pcuskages  of  which  are  discoloured  by  sea-water, 
bearing  an  inferior  price,  although  not  damaged, — the  defendants,  who 
had  purchased  some  sea-damaged  pimento,  re-packod  it,  and  advertised 
it  in  catalogues,  which  did  not  notice  that  it  was  sea-damaged  or  re- 
packed, but  referred  it  to  be  viewed,  with  little  facility,  however,  of 
viewing  it :  they  exhibited  impartial  samples  of  the  quality,  and  sold  it  by 
auction:  Held,  that  this  was  equivalent  to  a  sale  of  the  goods,  as  and  for 
goods  that  were  not  sea-damaged,  and  that  an  action  lay  for  the  fraud. 

This  was  an  action  upon  the  case,  for  a  deceit  in  the  sale  of 
some  pimento.  The  first  count  of  the  declaration  stated  a 
warranty  that  the  pimento  was  sound,  and  in  ♦good  state  and  [  •sis  ] 
condition,  and  free  from  damage.  The  second  count  stated  that 
the  defendants,  well  knowing  that  divers,  to  wit,  20  bags  of  the 
pimento,  had  been,  and  were  sea-damaged,  and  in  a  bad  state 
and  condition,  and  that  divers;  to  wit,  81  bags  thereof  were  also 
damaged,  and  in  a  bad  state  and  condition,  did,  nevertheless 
falsely,  fraudulently,  and  deceitfully  represent  the  same  101 
bags  of  pimento  to  be  sound,  and  in  a  good  state  and  condition, 
free  from  damage,  and  thereby  induced  the  plaintiffs  to  buy 
the  same,  &c.  whereas  in  truth  the  pimento  at  the  time  of 
the  sale  and  representation  was  not  sound,  &c.  The  third  count 
alleged  that  the  defendants  were  desirous  of  selling,  and  put 
up  to  sale  by  the  candle,  certain  other  pimento,  whereof  divers, 
to  wit,  20  bags  had  been  and  were  sea-damaged,  and  in  a  bad  state 
and  condition,  and  divers,  to  wit,  81  bags,  residue  thereof,  were 
also  unsound  and  damaged,  in  a  bad  state  and  condition,  and  of 
little  value,  nevertheless  the  defendant,  well  knowing  the  premises, 
did  fraudulently  and  deceitfully  sell  the  same  as  and  for  pimento 
of  sound  quality,  and  in  a  good  state  and  condition,  and  not 
damaged,  to  the  plaintiffs.  The  cause  was  tried  at  Guildhall, 
at  the  sittings  after  Trinity  Term,  1812,  before  Mansfield,  Ch.  J. 
the  evidence  was,  that  the  defendants,  who  were  brokers,  had 
a  sale  by  candle  on  the  29th  day  of  March,  1810,  and  had  pre- 
viously circulated  a  catalogue  of  sale,  in  which  were  included 
t  Sale  of  Goods  Act,  1893,  s.  14  (3). 


684  1818.     C.  P.     4  TAUNT.  848—849.  [r.r. 

Jones  *■  187  bags  of  pimento,  bonded/'  and  at  the  foot  of  the  catalogue 
BoTn>KN.  ^^s  inserted  a  declaration  as  follows :  "  The  goods  to  be  seen 
as  specified  in  the  catalogue,  and  remainder  at  No.  86,  Camomile 
street."  The  defendants  had,  about  two  months  before,  purchased 
the  pimento  in  question,  for  their  principal,  at  a  sale  comprehend- 
ing both  damaged  and  undamaged  pimento,  under  a  catologue 
which  stated  this  to  be  sea  damaged.  The  purchaser  had  since 
r  ^849  ]  re-packed  it.  Pimento,  although  not  damaged,  ♦yet  if  it  has 
been  re-packed,  or  is  contained  in  bags  that  have  been  discoloured 
by  sea- water,  produces  a  less  price  in  the  market  than  pimento 
of  the  same  quality  which  has  not  been  repacked,  nor  the  bags 
discoloured,  either  of  those  circumstances  bringing  it  into  dis- 
credit. The  defendants  had  drawn  from  the  bulk,  for  the  pur- 
poses of  the  present  sale,  samples  which  were  impartially  taken, 
and  were  exhibited  to  the  bidders,  whereby  it  appeared  to  be 
dusty  and  of  an  inferior  quality,  but  it  did  not  thereby  appear 
that  it  had  been  sea-damaged,  neither  did  it,  nor  can  it  ever, 
appear  by  the  sample  whether  pimento  has  been  re- packed  or  not. 
The  plaintiffs  became  the  purchasers. »  At  the  time  of  this  sale, 
good  pimento  was  worth  about  14c2.  per  lb.,  and  the  price  given 
for  the  article  in  question,  which  was  about  l%d.  was  no  more 
than  a  reasonable  price  for  it,  after  taking  into  consideration  the 
fact  that  it  had  been  sea-damaged  and  repacked.  Pimento  is 
sometimes  sold  with  an  express  warranty  of  soundness,  but  when 
damaged  pimento  is  offered  to  sale  by  auction,  it  is  usual  in  the 
trade  to  state  that  it  is  damaged  :  and  if  nothing  is  added  with 
respect  to  its  quality,  it  is  supposed  to  be  sound.  The  goods  in 
question  were  offered  to  sale  by  the  auctioneer  without  any  addition 
or  comment,  and  though  the  advertisements  stated  that  it  was  to 
be  seen  at  the  Docks,  they  were  never  distributed  until  the  day 
next  before  the  sale,  and  no  one  in  fact  then  inspected  the  goods. 
For  the  plaintiffs  it  was  urged,  that  here  was  a  defect  known  to 
the  seller,  but  unknown  to  the  buyer,  and  one  which  the  buyer 
had  no  reasonable  means  of  discovering,  and  the  question  was 
whether  that  were  a  fraud ;  and  if  it  were  a  fraud,  whether  it 
could  be  recovered  for  in  the  form  of  declaration  above  stated ; 
and  the  cases  were  cited  of  Parkinson  v.  Lee^  2  East,  814,  t  and 

t  6  B.  B.  429. 
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Mellish  V.  Motteux,  1  Peake,  N.  P.  156.     The  defendants  in-       Jones 
sisted  that  they  were  not  liable.    The  jury  said,  that  the  state  of     bo^en. 
the  goods  oaght  to  have  *been  communicated  by  the  defendants  to      [  ^850  | 
the  plaintiffs  ;  and  found  a  verdict  for  the  plaintiffs  for  423Z.'the 
price  they  had  given,  subject  to  the  two  points  reserved,  whether 
the  action  could  be  at  all  maintained  under  these  circumstances, 
and  if  it  could,  whether  it  could  be  maintained  on  the  8rd  count. 

Lens,  Serjt.,  in  Michaelmas  Term,  1812,  obtained  a  rule  nisi 
to  set  aside  the  verdict,  and  enter  a  nonsuit. 

[After  argument  on  the  rule :]  C  852  ] 

Mansfibld,  Gh.  J. : 

If  in  this  case  any  ground  had  been  laid  by  affidavit  to  shew  that 
the  defendant  had  been  at  all  surprised  or  misled  as  to  what 
might  be  proved  against  him  on  this  third  count,  we  might  have 
thought  it  proper  to  send  it  again  to  a  jury ;  but  the  case  was 
not  moved  on  the  ground  of  surprise,  and  there  is  no  such 
evidence;  and  the  jury  having  stated  that  they  thought  the 
defendants  ought  to  have  disclosed  the  sea-damage,  though 
neither  the  defendants  particularly  cross  examined,  nor  did  the 
plaintiffs  expressly  examine  their  witnesses  to  prove  or  disprove 
the  custom  ;  and  there  being  this  strong  circumstance,  that  the 
defendants  bought  the  goods  for  sea-damaged,  the  distinction 
between  pimento  that  was  sea-damaged,  and  that  which  was  not 
sea-damaged,  being  perfectly  known,  I  think  it  would  be  too 
much  to  deprive  the  plaintiffs  of  the  benefit  of  this  verdict. 
Since  it  is  usual  to  mention  the  fact  if  pimento  is  sea-damaged, 
when  this  is  not  mentioned  as  such,  how  would  any  one  under- 
stand the  catalogue,  having  simply  the  word  pimento,  but  not 
particularized  as  being  sea-damaged  ?  As  to  the  sample  it  is  in 
evidence  that  from  that  no  judgment  can  be  formed  respecting 
the  sea-damage,  the  knowledge  of  which  can  only  be  had  from 
inspecting  the  bags.  These  defendants  then  do,  as  is  alleged  in 
the  third  *count,  sell  it  as  pimento  not  sea-damaged.  There  [  *853  ] 
are,  it  is  true,  in  that  allegation;  the  other  general  words,  of 
sound  quality,  and  in  good  state  and  condition,  but  they  do  not 
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Jokes        8eeni  to  me  so  to  vary  the  count,  as  to  prevent  the  plaintiff  from 

BowDEK      recovering  on  that  count,  in  a  case  where  the  defendants,  upon 

selling  sea-damaged  pimento,  have  not  made  the  representation 

which  is  usually  made    by  persons   selling  pimento   of  that 

description. 

Heath,  J.  concurred,  and  mentioned  a  trial  before  himself  on 
the  Home  Circuit,  in  an  action  on  the  sale  of  some  sheep  sold  as 
stock  ;t  and  the  evidence  was,  that  by  the  custom  of  the  trade, 
stock  were  understood  to  be  sheep  that  were  sound ;  and  he 
directed  the  jury  that  it  amounted  to  an  implied  warranty  that 
they  were  sound,  and  that  direction  was  never  questioned  when 
the  case  afterwards  came  before  the  Court  of  King's  Bench. 

Chambbe,  J.  was  of  the  same  opinion. 

GiBBS,  J. : 

The  justice  of  the  case  is  with  the  plaintiffs,  but  I  do  certainly 
doubt  whether  the  evidence  meets  any  of  the  counts  in  the 
declaration.  For  in  all  the  counts  it  was  stated  either  that  the 
pimento  was  represented  or  warranted  sound,  or  that  it  was  put 
up  to  sale  as  of  sound  quality,  and  in  good  state  and  condition, 
and  not  damaged.  However,  as  my  brothers  think  differently,  I 
distrust  my  own  opinion,  and  the 

Rule  must  be  discharged. 


1813.  SCOTT  AND  Another,  Assignees  of  STARKE, 

^'^^-  A  Bankrupt,   v.  JONES. 

£  865  "J  (4  Taunt.  865—868.) 

Trover  lies  for  an  unstamped  agreement,  if  it  can,  upon  payment  of  a 
penalty  and  stamp-duty,  be  stamped  and  rendered  available. 

In  teover  for  a  written  instrument,  it  is  not  necessary  to  give  the 
defendants  notice  to  produce  it. 

The  plaintiffs  declared  in  trover  for  an  agreement  in  writing 
dated  the  28rd  day  of  January,  1811,  made  between  J.  Jay  and 

t  Benjamin,  on  Sale,  p.  652  (4th.     on  another  point.  11  B.  B.  44o  (12 
ed.),  surmises  that  this  was  the  case      East,  452). — ^B.  C. 
of   Weall  V.  King^  decided  in  K.  B. 
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R.  Starke,  the  bankrupt,  whereby,  amongst  other  things,  Jay        fcJcoTT 
agreed  to  let  to  Starke  a  piece  of  ground  situate  in  Great  Suffolk       jones. 
Street  in  the  parish  of  St.  George  the  Martyr,  Southwark,  at 
and  under  a  certain  rent,  and  on  certain  terms,  therein  particu- 
larly mentioned  *and  whereby,  amongst  other  things,  Starke      [  *^''6  ] 
agreed  to  build  on  the  ground  two  substantial  brick  dwelling- 
houses  not  inferior  to  third  rates,  and  for  the  term  of  57  years 
from  Midsummer  then  last,  to  be  subject  to  all  the  covenants 
contained  in  the  corporation  of  the  bridge-house  estate;    and 
Jay  agreed  with   Starke  thai  he   should  have  a  lease  of  the 
groimd  three  months  after  Jay  should  have  obtained  his  lease  of 
the  corporation  of  the  bridge-house  estate,  and  Starke  should 
have  completed  the  houses,  the  said  agreement  being  then  and 
there  in  full  force,  and  of  great  value,  to  wit  the  value  of  500/. 
Upon  the  trial  of  the  cause  at  the  London  sittings  after  Trinity 
Term,  1812,  before  Mansfield,  Ch.  J.,  the  case  was,  that  Starke, 
who  was  a  builder,  had,  after  making  the  agreement  in  question, 
become  a  prisoner  on  mense  process  for  debt,  and  had  afterwards 
deposited  the  agreement  with  the  defendant  as  a  security  for  the 
price  of  timber  which  the  defendant  had  furnished  him  in  order 
to  carry  on  his  building  on  the  demised  premises,  and  had 
afterwards  executed  an  assignment  thereof  to  the  defendant  by 
way  of  mortgage,    the  houses  being  partly  erected.     Starke 
having  become  bankrupt  by  continuing  two  months  under  that 
imprisonment,  so  that  the  act  of  bankruptcy  was  inchoate  before 
the  deposit  and  assignment,  the  plaintiffs,  who  were  his  assignees, 
now  brought  trover  for  the  agreement ;  in  consequence  of  notice 
from  the  plaintiffs,  the  defendants  produced  the  agreement  at 
the  trial,  when  it  appeared  to  be  of  that  description  which 
requires  a  sixteen  shilling  stamp  under  the  statute  48  Geo.  III. 
c.  149,  schedule  I.   part   I.    Agreement,  but  to  be  unstamped, 
-whereupon  Mansfield,  Ch.  J.  refused  to  receive  it  in  evidence, 
holding  it  inadmissible  for  any  purpose  whatever,  and,  conceiv- 
ing that  the  action  could  not  be  maintained  unless  the  instru- 
nient  were  produced  and  read,  nonsuited  the  plaintiffs. 

Best,  Serjt.  in  Michaelmas  Term,  1812,  moved  for  a  rule  nisi       [  867  ] 
to  [set  aside  the  nonsuit  and  have  a  new  trial.     He  urged  that 
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Scott  this  was  an  action  against  one  who  was  no  party  to  the 
JoKEa  agreement,  the  plaintiffs  wanted  to  get  it  from  him  in  order  to 
have  it  stamped,  that  they  might  enforce  it  against  the  party  to 
it.  Neither  this  Court,  nor  a  court  of  equity  had  jurisdiction  to 
make  the  defendant,  being  a  third  person,  produce  the  paper  to 
be  stamped.  The  reasoning  in  Hawkswood's  case,  2  East,  P.  C. 
955,  was  applicable  here:  this  was  a  misapplication  of  the 
stamp  laws ;  they  were  only  meant  to  go  so  far  as  to  prevent  the 
instrument  from  being  evidence  to  substantiate  the  contract 
between  the  parties  in  a  court  of  justice:  the  plaintiffs  come 
here  only  to  say,  that,  as  against  a  wrong  doer,  they  are 
entitled  to  the  possession  of  the  paper. 

Chambre,  J.  : 

That  which  may  be  the  subject  of  an  action,  must  be  a  thing 
of  value ;  and  to  see  whether  it  is  of  value,  it  must  be  looked  at, 
and  if  it  be  as  described  in  the  declaration  as  a  memorandum  of 
an  agreement,  or  instrument  in  writing,  having  no  stamp,  it 
cannot  be  looked  at ;  and  therefore,  if  it  has  no  stamp,  it  most 
be  of  no  value  :  this  is  a  piece  of  paper  of  no  value  at  all :  the 
plaintiffs  cannot  maintain  an  action  for  a  paper  of  no  value. 
There  was  a  case  wherein  certain  reissuable  bills  of  country 
bankers,  which  may  be  reissued  for  a  certain  number  of  times, 
were,  after  being  paid  by  their  banker  in  London,  stolen  on  their 
passage  back  to  the  country  banker ;  and  inasmuch  as  the  stamps 
were  not  yet  used  up,  and  therefore  were  of  some  value,  it  was  held 
that  the  notes  might  be  the  subject  of  felony ;  but  it  was  taken 
for  granted,  that  if  there  had  been  no  stamp  on  them,  they  would 
have  been  of  no  value.  The  cases  of  Hawkswood,  and  the  like, 
[  ♦868  ]  go  on  a  very  different  ground  *from  this :  here  the  paper  is 
unavailable  by  the  default  of  the  party. 

GiBBS,  J. : 

It  was  not  necessary  here  to  give  any  notice  to  produce  this 
paper :  the  plaintiffs  might,  without  shewing  it,  have  recovered 
for  it  in  trover,  upon  the  description  given  of  it  in  evidence. 
It  used  to  be  the  practice  in  actions  of  trover  for  bills  of  exchange, 
to  give  notice  to  produce  the  bill :  it  has  very  lately  been  held  in 
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the  Court  of  King's  Bench,!  that  each  notice  is  unnecessary.        soott 
My  difficulty  is,  how  to  say  this  paper  is  not  of  some  value :  how       joxxs. 
that,  which  by  paying  lOZ.  can  be  made  worth  502.  is  to  be  said 
to  be  of  no  value.    He  referred  to  Hawkswood's  case. 

The  GouBT  granted  a  rule  nisi. 

On  this  day  Vaughan^  Serjt.  shewed  cause  against  the  rule, 
and  Best  supported  it. 

Per  Curiam  : 

This  instrument  is  a  thing  capable  of  having  a  value  given  to 
it  by  being  stamped.  The  meaning  of  the  Act  is,  that  it  shall 
not  without  a  stamp  be  available  as  between  the  parties,  so  as 
to  enable  them  to  enforce  the  agreement. 

Rtde  absolute* 


BEINE  V.  FEATHERSTONE.  i8i3. 

JUav  25. 
(4  Taunt.  869—874.)  _JL 

If  an  insurance  broker  states,  by  way  of  inference  and  computation,        [  869  ] 
that  a  ship  is  at  a  certain  place  at  the  time  of  effecting  a  i>olicy,  it  is  not  a 
ground  of  avoiding  the  policy,  though  the  broker  was  utterly  mistaken,  t 
the  underwriter  not  taking  the  pains  to  inquire  what  were  the  facts  on 
which  the  broker  formed  his  conclusion. 

No  eyidence  can  be  received  of  representations  made  by  the  insurance 
broker  to  other  underwriters  than  the  defendant,  subsequent  to  the  first 
underwriter. 

And  evidence  of  representations  to  the  first  underwriter  is  received 
more  on  precedent  than  on  reason. 

This  was  an  action  upon  a  policy  of  insurance  dated  Srd  July, 
1811,  upon  the  ship  Mary  Ann,  and  her  freight  and  cargo,  at 
and  from  Messina  to  her  port  or  ports  of  discharge  in  the  channel, 
not  to  the  eastward  of  Portsmouth,  with  liberty  to  touch  at 
Malta  and  Gibraltar,  at  a  premium  of  ten  guineas  per  cent. 

t  8c.ini5rou;v.JJaZi(1811),12R,E.  burn,  J.  points  out  in  De  Wolf  t. 

^15  (14  East,  274).— E.  0.  Archangel,  <fec.   Co.  (1874)  L.  B.  9 

t  But  qucere  whether  on  the  facts  Q.  B.  451,  454,  43  L.  J.  Q.  B.  147, 

of  the  case  the  delay  in  arriving  at  39  L.  T.  605,  that  this  point  was 

Jl£e$nna  was  not  such  as  to  vary  the  made  at  the  trial. — B.  C. 
zisk.    It  does  not  appear,  as  Black- 

B.B. — VOL.  XIV.  Y  Y 
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Bhdtb       Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after 
Frathek-     Trinity  Term,  1812,  before  Gibbs,  J.,  one  part  of  the  defence 

BToxK.  attempted  to  be  established,  was,  that  Evitt,  the  broker  em- 
ployed to  efifect  the  policy  for  the  defendants,  had,  on  the  28th 
of  June,  when  Marshall,  who  underwrote  for  the  defendant,  and 
who  was  not  the  first  underwriter,  put  his  name  on  the  slip, 
represented  to  him  that  the  Mary  Ann  was  then  either  near 
Messina,  or  at  Messina,  or  on  her  homeward  voyage.  Macallum^ 
an  underwriter,  who  had  signed  the  slip  after  Marshall,  had, 
before  subscribing  the  policy  learned  that  the  Mary  Ann  had 
then  sailed  only  two  days  from  Falmouth,  and  had  com- 
municated this  fact  to  Evitt  before  Marshall  had  executed 
the  policy,  and  had  thereupon  withdrawn  his  own  name,  and 
refused  to  subscribe  the  policy;  Evitt  did  not  however  com- 
municate this  fact  to  Marshall,  but  suffered  him  to  subscribe 
the  policy.  The  defendants  also  called  other  subscribers  to  the 
policy,  neither  of  whom  was  the  first  underwriter,  to  prove  what 
representations  had  been  made  to  them.  Evitt  had  on  the  8th 
of  June  efifected  a  policy  on  the  ship's  outward  voyage ;  which 
Marshall  himself  underwrote  for  the  defendant.  The  Gravesend 
printed  list,  which  was  kept  for  public  inspection  at  Lloyd's, 

[  ♦S70  ]  shewed  that  the  Mary  *Ann  sailed  on  the  16th  of  June  from 
London :  she  sailed  from  Falmouth  on  the  80th  of  June,  she 
did  not  go  direct  to  Messina,  but  to  Malta  for  a  cargo :  she 
stopped  at  Gibraltar  for  a  considerable  time,  and  while  she  lay 
at  Malta,  being  unable  to  obtain  freight,  she  was  coppered  with 
copper  which  she  had  carried  out  with  her.  She  afterwards  ob- 
tained  a  lading  there,  and  carried  it  to  Messina,  and  there  took 
in  a  cargo  for  the  homeward  voyage,  on  which  she  sailed  on 
Ist  November,  and  in  the  course  thereof  was  captured.  The 
plaintiffs  on  the  8th  of  November,  effecting  a  further  policy, 
paid  14  guineas  per  cent,  premium.  The  testimony  of  Evitt 
not  agreeing  with  that  of  the  plaintiff's  witnesses  as  to  the 
representations  he  had  made,  it  was  put  to  the  jury,  that  the 
witnesses,  either  on  the  one  side  or  the  other,  must  be  perjured : 
Gibbs,  J.  thought  that  there  had  been  no  misrepresenta- 
tion of  any  fact,  nor  any  fraud;  and  to  avoid  the  policy 
there  must   be  fraud;    that  the    testimony  of   both  sets    of 
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wibiesses  was  reconcileable,   upon   the    supposition    that    the 
broker  had  only  stated  his  opinion  and  the  inference  respecting 
the  state  of  the  vessel,  which  he  drew  from  circumstances : 
and  that  a  mistake  in  that  opinion  would  not,  unless  it  were 
given  with  a  fraudulent  intent,  avoid  the  policy.    If  the  under- 
writers had  intended  to  rely  on  his  opinion  and  computation, 
they  should  have  enquired  the  grounds  of  it,  and  then  they 
might  have  chosen  whether  they  would  adopt  it  or  not.     A 
representation  of  a  fact  made  by  the  broker,  if  false,  would  avoid 
the  policy.    The  suppression  of  a  material  fact  was  a  fraud :  but 
there  was  a  wide  distinction  between  stating  a  fact  and  an 
opinion.    What  the  broker  stated  was  only  an  inference  which 
he  drew  from  facts;   if  the  underwriter  did  not  enquire  what 
the  facts  were  on  which  the  broker  founded  his  conclusion,  the 
fallacy  of  the  conclusion  did  not  avoid  the  policy.     If  there  were 
any  facts  *existing,  by  which  it  was  rendered  impossible  to 
draw  such  a  conclusion  as  the  broker  expressed,  it  would  be  a 
badge  that  the  conclusion  was   fraudulent ;   but  in  this  case 
there  was  no  evidence  of  his  being  acquainted  with  any  such 
thing.     The  broker  here  stated  merely  his  opinion  that  the 
ship  was  arriving  or  had  arrived.     If  here  he  had  stated  his 
computation  as  fact,  as  in  Macdowall  v.  Fraser,  1  Doug.  260,  he 
would  be  bound  by  it :  he  could  not  here  mean  to  state  it  as  a 
fact,  for  he  states  she  was  in  one  of  three  situations.    Although 
his  opinion  was  false,  yet  if  it  were  not  misrepresented  by  fraud, 
it  would  not  avoid  the  policy.     He  was  strongly  disposed  to 
think  that  an  underwriter  should  not  lightly  attribute  fraud 
to  a  broker.    The  learned  Judge  received  the  evidence  of  repre- 
sentations made  to  underwriters  subsequent  to  the  first,  with 
hesitation  on  the  question  of  its  admissibility.     The  jury  found 
a  verdict  for  the  plaintiff. 


Bbime 

V. 

Featheh- 

BT02IK. 


[  •871  ] 


Vaughan,  Serjt.  in  Michaelmas  Term,  1812,  obtained  a 
rule  nisi  to  set  aside  this  verdict  and  enter  a  verdict  for  the 
defendants,  upon  the  ground  that  Evitt,  having,  before  the 
defendant  subscribed  the  policy,  known  his  former  representa- 
tion to  be  false,  therefore  ought  to  have  corrected  it,  and  not 
suffered  the  defendant  to  complete  the  contract. 

Y  Y  2 
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Bbixb  On  this  occasion,  with  respect  to  the  evidence  of  representa- 

Featheb-  ^o^<3  ^0  others,  Heath,  J.  said,  that  the  evidence  of  representa- 
STOHE.  jjj^jjg  made  to  the  first  underwriter  had  been  admitted ;  but  that 
that  was  rather  on  precedent  than  on  reason,  t  Mansfield,  Ch.  J. 
said  it  never  had  been  extended  to  any  underwriters  subsequent 
to  the  first.  The  reason  why  it  was  admitted  as  to  the  first, 
[  •872  ]  was,  that  the  others  were  apt  to  pin  their  faith  *upon  the 
judgment  of  the  first,  which  reason  did  not  extend  to  representa- 
tions made  to  later  subscribers.  Gibbs,  J. :  I  think,  subject  to 
the  opinion  of  the  Court,  this  evidence  was  not  admissible ;  I 
have  looked  into  all  the  cases,  and  none  of  them  carry  it  further 
than  a  representation  to  the  first  underwriter ;  and  neither  of 
these  was  the  first. 

Shepherd  and  Lena,  Serjts.  in  this  Term  shewed  cause : 

The  parties  might  have  ascertained  by  the  Oravesend  list  the 
true  time  of  the  ship's  sailing,  and  therefore  ought  not  to  have 
relied  on  loose  conversation  and  conjecture,  which  materially 
differs  from  the  positive  assertion  of  a  specific  fact,  such  as  was 
the  case  in  Macdowall  v.  Fraser.  The  underwriter  might  have 
enquired  the  ground  of  the  broker's  opinion,  and  then  he  would 
not  have  been  misled:  this  was  no  misrepresentation,  nor  a 
wilful  concealment,  there  was  no  evidence  in  the  cause  where 
the  plaintiff  lived,  or  that  he  knew  the  circumstances  of  the 
ship's  sailing. 

Best,  Serjt.  and  Vaughan,  in  support  of  the  rule,  contended 
for  that  which  is  laid  down  by  Lord  Ellenborough,  Ch.  J.  in 
Htdl  V.  Cooper,  14  East,  480,  t  viz.  that  when  a  broker  proposes 
a  policy  to  an  underwriter  on  a  ship  at  and  from  a  certain  place, 
it  imports  either  that  the  ship  is  there  at  the  time,  or  shortly 
will  be  there ;  for  if  she  is  only  to  be  there  at  a  distant  period, 
that  might  materially  increase  the  risk.  In  this  case  it  was 
within  the  knowledge  of  the  broker,  or  at  least  of  his  principal, 
that  the  ship  was  not,  nor  could  be,  at  or  near  Messina,  when 
the  policy  was  effected,  and  therefore  that  fact  ought  to  have 

t  And  see  Forruter  v.  Pigou,  1  M.  &  S.  9.  J  13  B.  B.  287. 
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been  expressly  communicated  by  the  principal  to  his  broker,  and 
by  the  broker  to  the  underwriters,  for  the  policy  was  effected  on 
the  3rd  of  July  *in  consequence  of  instructions  written  from 
Falmouth  on  her  sailing  thence  on  the  30th  of  June.  It  is 
material  that  this  communication  should  be  made,  on  account 
of  the  difference  in  premium  between  summer  and  winter  risks, 
and  the  concealment  that  the  risk  intended  to  be  insured  was  a 
winter  risk,  (and  this  ship  did  not  sail  from  Messina  till  Novem* 
ber,)  avoids  the  policy. 

Mansfield,  Ch.  J.  : 

I  have  often  wondered  at  the  extreme  negligence  of  underwriters. 
In  this  case  no  one  takes  the  trouble  to  look  at  Lloyd's  list,  to 
see  when  the  ship  sails,  or  where  she  is  :  here  is  a  conversation, 
and  the  broker  denies  that  he  ever  made  any  such  representa- 
tion as  is  imputed.  This  is  not  at  all  like  the  case  cited  from 
Douglas.  This  is  merely  a  representation  of  a  very  wild  and  strange 
conjecture  of  the  broker :  he  was  very  careless.  It  always  struck 
me  very  strongly,  that  if  a  ship  was  insured  at  and  from 
Jamaica  to  London,  it  must  be  inferred  she  was  then  at 
Jamaica :  but  I  have  seen  so  many  insurances  on  homeward 
voyages  subscribed  without  the  least  knowledge  in  the  under- 
writer where  the  ship  was,  that  I  am  persuaded  that  no  special 
juryman  would  pay  the  least  attention  to  that  matter. 


Brine 
Fbather- 

STONE. 

[  •873  ] 


Heath,  J. : 

I  am  of  the  same  opinion.  It  would  be  extremely  mischievous 
in  the  multiplicity  of  business  which  an  insurance  broker  has  to 
transact,  if  he  were  bound  to  remember  and  disclose  the  circum- 
stances of  every  former  relevant  transaction  in  which  he  has 
been  engaged.  There  is  a  case  in  2  Eq.  Ca.  Abr.  682,  D. 
margin  b,  where  Mr.  Pigott,  the  conveyancer,  had  a  title  laid 
before  him,  with  notice  of  a  certain  incumbrance,  and  presently 
another  abstract  was  laid  before  him  without  notice  of  it,  and 
an  attempt  was  made  to  *apply  to  the  second  principal  the 
notice  made  to  the  conveyancer.  No,  says  the  Court,  he  cannot 
be  expected  to  carry  in  his  head  all  the  incumbrances  on  all  the 


[  ^874  ] 
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Bbikb       abstracts  he  reads.    The  same  thing  applies  to  the  multiplicity 
Feathvr.    of  policies  which  these  persons  effect. 


STOKE. 


Chambrb,  J.  concurred. 

GiBBS,  J.  : 

I  was  glad  at  the  trial  to  avoid  imputation  on  either  of  these 
conflicting  witnesses,  and  therefore  it  must  be  taken  that 
Marshall's  evidence  went  to  the  jury  as  true,  and  that  was  a  fair 
ground  for  the  defendant  to  move  on ;  but  the  way  I  put  it  to  the 
jury  was  this,  that  suppose  Evitt  said  what  Marshall  swore,  it 
was  only  a  statement  by  him  of  a  conclusion  which  he  drew,  and 
if  there  were  reason  to  doubt  the  truth  of  that  conclusion,  the 
underwriter  should  have  enquired  into  the  facts  that  raised  the 
ground  of  that  expectation.  This  is  not  like  the  case  of  MacdotcaU 
V.  Eraser,  for  there  the  broker  represented  as  a  fact  that  the 
ship  was  seen  in  the  Delaware,  on  the  11th  of  December,  and 
therefore  the  underwriter  would  naturally  suppose  that  the  broker 
was  informed  of  that  as  a  fact,  not  as  an  inference  which  he 
formed.  This  is  more  like  the  case  of  Barber  v.  Fletcher,  Doug. 
306,  where  the  broker,  speaking  of  the  ship  insured,  with 
several  others,  said,  ''which  vessels  are  expected  to  leave  the 
coast  of  Africa  in  November  or  December,  1777,"  and  in  truth 
the  vessel  in  question  had  sailed  in  May  1777,  and  Lord 
Mansfield,  Ch.  J.  held  that  the  representation  was  not  material : 
it  was  only  an  expectation,  and  the  underwriters  did  not  enquire 
into  the  ground  of  the  expectation. 

Rule  discharged. 
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C.  P.  TRINITY  TERM. 


DODSLEY  V.  LADY  HAMILTON.  w" 

(5  Taunt.  1-2.)  *"!!!_'«• 

If  the  Court  directs  any  proceedings  to  be  set  aside  on  terms,  the         [  l  ] 
terms  are  a  condition  precedent,  and  till  performance  of  the  terms  the 
proceedings  stand,  and*  the  plaintiff  may  pursue  them  without  appli- 
cation to  the  Court. 

Best,  Serjt.  had  in  the  last  Term  obtained  a  rule  nisi  for 
setting  aside  an  attachment  which  had  issued  against  the  sheriff 
for  not  bringing  in  the  body,  and  had  made  it  absolute  on  pay- 
ment of  costs.  Vaughariy  Serjt.  in  this  Term  moved  to  dis- 
charge that  rule,  upon  the  ground  that  the  defendant  had  never 
justified  bail,  nor  taken  any  other  step,  nor  had  paid  the  costs  of 
the  attachment. 

Per  Curiam: 

We  have  determined  that  where  any  thing  is  to  be  done  upon 
terms,  the  terms  are  in  the  nature  of  a  condition  precedent,  and 
that  the  plaintiff  may  sign  judgment  without  application  to  the 
Court.     *  Since  therefore  the  costs  have  not  been  paid  to  the       C*^] 
plaintiff,  the  attachment  stands,  and  he  may  pursue  it ;  and  they 

Refused  the  rule. 


MATTS  V.  HAWKINS.  wis. 

(5  Taunt.  20—24.)  Junen. 

If  two  persons  have  a  party- wall,  one-half  of  the  thickness  of  which        [  20  ] 
stands  on  the  land  of  each,  they  are  not  therefore  tenants  in  common 
of  the  wall,  or  of  the  land  on  which  it  stands. t 

Although  the  wall  was  erected  at  the  joint  expense  of  the  two 
proprietors. 

The  property  in  a  wall  erected  at  a  joint  expense,  ensues  the  property 
of  the  land  whereon  it  stands. 

Thb  plaintiff  declared  in  trespass,  for  that  the  defendant 
broke  and  entered  his  close  in  St.  Giles's  in  the  Fields,  and 

t  SeaiB  if  there  is  a  conyeyance  the  wall  between  them  shall  remain  a 
by  the  owner  of  one  of  two  adjoining  /Kirf^-wall.  Watson  y.  Qray  (1880)  H 
premises  subject  to  a  j^oviio  that     Ch.  D.  195;  49  L.  J.  Ch.  243.— E.C. 
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Mattb  polled  down  and  destroyed  a  certain  part  of  a  certain  wall  of  the 
Hawkins.  plaintifiTs  which  he  was  erecting  on  the  said  piece  of  ground, 
and  prevented  his  building  the  same,  whereby  he  was  prevented 
from  enjoying  the  land  so  beneficially  as  he  might  have  done» 
and  was  put  to  expense  in  endeavouring  to  rebuild  it.  There 
was  another  count  for  breaking  a  wall  of  the  plaintiff's,  and 
taking  away  the  materials,  and  other  counts  for  pulling  it  down 
a  second  time,  when  the  plaintiff  had  rebuilt  it.  The  defendant 
pleaded  the  general  issue.  Upon  the  trial  of  this  cause,  at  the 
Westminster  sittings  after  Michaelmas  Term,  1812,  before 
Mansfield,  Ch.  J.  it  appeared  that  the  defendant  was  the  owner 
of  a  piece  of  waste  ground  in  Charles  Street,  Drury  Lane, 
whereon  formerly  stood  a  public-house  called  the  Bull's  Head, 
which  had  been  pulled  down  about  ten  years  since,  and  the 
plaintiff  was  the  owner  of  a  workshop,  which  stood  on  ground  on 
the  west  side  of  the  defendant's  ground,  and  next  adjoining 
thereto,  and  abutting  thereon.  The  eastern  wall  of  the  plaintiff's 
premises  had  therefore  been  the  western  boundary  of  the  de- 
fendant's house,  the  Bull's  Head,  before  it  was  pulled  down, 
and  the  defendant  had  since  built  a  shed  against  it  on  his  side. 
The  plaintiff  had,  without  any  communication  with  the  defendant, 
begun  to  raise  this  wall  higher  than  it  had  formerly  been,  for 
the  purpose  of  adding  to  the  buildings  on  his  side,  when  the 
defendant  thought  proper  to  pull  it  down  to  its  former  height. 
The  witnesses  proved  that  the  wall  was  a  proper  party  fence- 
wall  between  the  two  buildings,  and  had  been  built  about  twenty- 
[  •21  ]  five  years  before  at  *the  joint  expense  of  both  proprietors,  and 
that  it  stood  on  the  boundary  line,  so  that  part  of  the  wall  was 
on  the  ground  of  each  proprietor.  The  defendant  contended, 
that  as  no  notice  had  been  given  to  him  under  the  Building  Act 
14  Geo.  III.  c.  78,  as  required  by  s.  38,  t  of  its  being  out  of 
repair,  and  of  the  plaintiff's  intention  to  repair  or  rebuild  it,  he 
had  no  right  to  add  to  it  or  meddle  with  it ;  and  also  that  the 
defendant  was  tenant  in  common  with  the  plaintiff  of  the  wall, 
and  therefore  no  action  of  trespass  could  be  supported  by  the 
plaintiff  against  his  companion  for  pulling  down  the  common 
property.  The  jury  found  a  verdict  for  the  plaintiff,  with  40s. 
damageSi  Mansfield,  Ch.  J.  reserving  this  point ;  upon  which 
t  Bep.  28  &  29  Vict.  c.  80,  8.  34. 
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Best,  Serjt.  in  HHary  Term,  1818,  obtained  a  rale  nisi  to       Matts 
set  aside  the  verdict,  and  enter  a  nonsuit,   when  Gibbs,  J.     hawkiks. 
observed,  that  the  title  he  contended  for,  would  not  avail  the 
defendant :  he  must  contend  he  was  joint  tenant,  if  he  hoped  to 
succeed  in  the  argument. 

Shepherd,  Serjt.  now  shewed  cause : 

Supposing  the  parties  to  be  joint  tenants,  still  the  plaintiff  is 
entitled  to  succeed.  Wherever  there  is  a  destruction  of  a  chattel, 
of  which  two  are  joint  tenants,  trespass  or  trover  will  lie. 
Admitted,  Fennings  v.  Lord  GrenviUe,  1  Taunt.  241.  +  So 
Bamardiston  v.  Chapman.l  So,  the  actual  demolition  of  real 
property  amounts  to  an  ouster,  and  trespass  will  lie.  !But, 
secondly,  the  parties  were  not  tenants  in  common  of  this  wall. 
The  Building  Act  gives  each  party  a  right  to  use  the  wall  for 
certain  purposes  only,  but  it  does  not  make  the  adjoining  pro- 
prietors tenants  in  common.  If  it  did,  and  if  tenant  in  common 
cannot  bring  trespass  against  his  companion,  each  party  might 
take  down  a  party  wall,  and  lay  his  house  open  to  his  neigh- 
bour's house,  without  being  a  *trespasser,  which  would  be  a  [•22] 
most  inconvenient  state  of  society. 

Best  urged  that  the  parties  were  tenants  in  common.  The 
lower  part  of  the  wall  was  built  at  the  joint  expense,  partly  on 
the  land  of  the  one,  partly  on  the  land  of  the  other.  The  fact 
is  not,  that  each  builds  one-half,  but  that  both  build  the 
whole,  both  jointly  purchase  every  brick,  and  every  hod  of 
mortar,  and  every  day's  labour  employed  on  it.  And  they 
virtually  agree  that  the  two  slips  of  land  on  which  the  wall 
stands  shall  be  contributed  by  each  to  make  a  common  property, 
whereon  this  wall  shall  be  erected.  The  property  of  the  wall 
itself  necessarily  ensues  the  property  of  the  land  on  which  it 
stands.  They  are  therefore  tenants  in  common  of  the  freehold, 
and  hold  in  base  fee,  so  long  as  the  wall  shall  subsist :  when  the 
purpose  of  the  jointure  shall  be  determined,  and  the  wall  shall 
be  pulled  down,  the  soil  of  each  will  be  remitted  to  the  original 
several  possession  and  property  of  the  respective  proprietors. 
The  possession,  at  least,  is  now  common,  whether  the  title  to 

t  9  B.  B.  760.  X  Cited  in  Heath  v.  Hubbard,  4  East,  121. 
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•Matts  the  land  be  common  or  not,  and  in  trespass,  possession  is 
HAWKms.  sufficient  title.  That  part  of  the  wall  which  was  superadded  by 
the  plaintiff  necessarily  ensues  the  title  and  possession  of  the 
residue  which  before  stood  there,  and  therefore  the  defendant 
was  tenant  in  common  of  that  part  also.  If  it  were  not  so,  this 
mischievous  consequence  would  ensue,  that  either  party  might 
at  any  time  f  make  a  severance  by  splitting  the  wall,  taking 
down  the  half  which  stood  on  his  land,  and  resuming  his  own 
moiety  of  the  soil,  bricks,  and  mortar ;  the  consequence  of  which 
would  be,  that  the  other  proprietor's  half  of  the  wall  would  fall 
[  *23  ]  down  :  but  if  they  are  *tenant8  in  common,  although  a  court  of 
equity  will  interfere  by  injunction  to  prevent  this  destruction, 
yet  "  no  action  of  trespass,  viz.  quare  clausum  mum  Jregit,  et 
herbam  suam,  d-c,  conculcavit  et  conaumpsit,  dtc.^  et  hnjnsmodi 
actiones,  dc;  the  one  cannot  have  against  the  other,  for  that 
each  of  them  may  occupy  in  common,  &c.,  per  my  etper  touty  the 
lands  and  tenements  which  thdy  hold  in  common."  Litt.  s.  823. 
Haywood  v.  Davies,  1  Salk.  8.  Trespass  for  taking  water  from 
a  well :  the  defendant  pleaded  in  abatement,  that  he  was  tenant 
in  common  of  the  well  with  the  plaintiff;  and  on  demurrer,  the 
plea  was  held  bad,  and  that  it  could  not  be  pleaded  in  abate- 
ment, because  it  was  a  defence  to  the  action,  to  give  it  in  evidence 
on  the  general  issue.  The  plaintiff,  therefore,  cannot  maintain 
this  action. 

Mansfield,  Ch.  J. : 

If  these  parties  are  tenants  in  common,  no  trespass  lies ;  but 
I  see  not  how  they  became  tenants  in  common.  Under  the 
circumstances,  each  has  a  right  to  the  use  of  this  wall ;  but  the 
wall  stands,  part  on  the  ground  of  each,  and  therefore  is  not  the 
property  of  them  as  tenants  in  common ;  and  each  party,  for 
any  injury  done  to  the  part  which  stands  on  his  own  land,  must 
have  the  ordinary  remedy. 

Heath,  J. : 

I  am  of  the  same  opinion.    It  is  truly  said  for  the  defendant, 

t  Whicli  he  may  lawfully  do,  and  nient  to  the  other  party,  is  lawful. 
the   consequence,   though  inconve-      Wigfoid  y.  OUJ^  Cro.  El.  269. 
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that  the  building  ensues  the  nature  of  the  tenure  of  the  land  ;       matts 
there  must  be  a  conveyance  to  pass  the  property  of  the  soil ;  it     hawkins. 
will  not  pass  by  parol  agreement.    Here  is  no  tenancy  in  com- 
mon.    Lord  Mansfield  said,  if  a  man  lets  another  build  on  his 
land,  it  shall  be  pronounced  a  gift ;   but  he  never  went  further 
than  that. 

(GiBBS,  J.  seemed  to  doubt  if  that  doctrine  could  be  supported.) 

Chambre,  J. :  [  24  ] 

At  common  law,  no  action  of  waste  lay  by  one  tenant  against 
another ;  that  action  was  given  by  the  statute  of  Westminster 
the  second.  The  same  reasons  that  prevented  a  tenant  in 
common  from  maintaining  waste  at  common  law,  equally  hinder 
him  from  maintaining  trespass :  the  question  then  is,  whether 
these  persons  are  tenants  in  common.  Now  the  statute  which 
gives  each  party  certain  rights  in  a  wall  built  in  this  way,  does 
not  make  it  a  common  property ;  it  only  confers  on  each  a  right 
to  use  it  for  certain  purposes.  There  is  no  transfer  of  property 
here,  and  the  parties  are  severally  owners  of  their  respective 
land  as  before. 

GiBBs,  J. : 

I  am  of  the  same  opinion.  Trespass  lies  not  by  one  tenant 
in  common  against  another  tenant  in  common.  The  only 
remaining  question  is,  whether  these  parties  are  tenants  in 
common.  How  are  they  such  ?  One  is  owner  of  the  land  on 
which  one-half  of  the  wall  is  erected,  and  the  other  is  owner  of 
the  land  on  which  the  other  half  of  the  wall  is  erected  at  their 
joint  expense ;  and  under  the  Building  Act,  each  is  entitled  to 
certain  easements  in  the  wall  on  the  land  of  the  other.  If  they 
are  tenants  in  common,  either  may  sue  out  a  writ  of  partition 
against  the  other,  and  then,  after  partition  made,  they  revert  to 
their  own  rights  again.  For  this  reason,  as  well  as  for  others, 
I  am  clearly  of  opinion  that  this  rule  cannot  be  maintained. 

Ride  discharged. 
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(In  the  Exchequeb  Chambeb.) 
1813.  BOWES  AND   Others  v.  HOWE. 

June  26.  _      _ 

In  Ebbob. 

[  SO  ]  (5  Taunt.  30-^5.) 

A  note,  promising  to  pay  on  demand  at  a  x>articular  place,  must  be 
presented,  and  a  demand  of  payment  made,  at  that  place,  imleffi  the 
makers  discharge  the  Holder  from  the  presentment  and  demand. 

And  the  presentment  and  demand  must  be  alleged,  unless  a  discbaige 
is  shewn,  t 

An  allegation  that  the  makers  of  a  note  became  insolyent,  and 
ceased  and  wholly  declined  and  refused  then  and  thenceforth  to  pay  at 
the  place  specified,  any  of  their  notes,  does  not  shew  a  discharge  of 
presentment  and  demand.^ 

Nor  can  it  be  intended  from  the  allegation  of  refusal  that  there  was 
a  presentment. 

The  defendant  in  error  declared  below  in  his  first  count,  that 
the  plaintiffs  in  error  on  the  2nd  day  of  January,  1809,  at 
Workington  Bank,  that  is  to  say,  at  Penrith,  in  the  county  of 
Cumberland,  made  their  certain  note  in  writing,  commonly  called 
a  promissory  note,  by  which  note  they  promised  on  demand  to 
pay  to  one  E.  Winder,  or  bearer,  there,  (that  is  to  say,  at  Work- 
ington Bank  aforesaid,)  the  sum  of  five  guineas,  (that  is  to  say, 
the  sum  of  61.  58.,)  value  received ;  and  the  defendant  in  error 
averred,  that  after  the  making  of  the  note,  and  before  the  pay- 
ment of  the  money  therein  specified,  to  wit,  on  the  Ist  day  of 
October,  1810,  at  Penrith,  the  said  note  was  duly  assigned  and 
delivered  over  to  the  defendant  in  error,  and  that  he  thereby 
then  and  there  became  the  bearer  of  the  said  note,  and  entitled 
to  the  said  sum  of  money  therein  specified,  whereof  the  plaintiffs 
in  error  had  notice;  by  means  whereof,  and  by  force  of  the 
statute,  the  plaintiffs  in  error  then  and  there  became  liable  to 
pay  to  the  defendant  in  error  the  said  sum  of  money  in  the  said 
note  specified,  when  thereto  requested :  and  being  so  liable,  they, 
in  consideration  thereof,  undertook  to  pay  him  when  theretmto 
afterwards  requested.    And  he  averred,  that  after  the  making  of 

t  Bills  of  Exchange  Act,  1882,  s.      Ch.  121. 
87  (1) ;   Ex  parU  Tondeur,  Re  Agra         %  Bills  of  Exchange  Act,  1882,  b. 
Bank  (1867),  L.  E.  6  Eq.  165,  37  L.  J.      46  (2). 
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the  note,  and  before  the  exhibitmg  of  the  said  bill  of  the  Bowbs 
defendant  in  error,  to  wit,  on  the  same  day  and  year,  the  plaintiffs  howe. 
in  error  became  insolvent,  and  then,  and  from  thenceforth,  until  in  Error, 
and  at  the  time  of  the  exhibiting  of  the  bill  aforesaid  ceased  and 
wholly  declined  and  refused  to  pay  at  Workington  Bank  aforesaid, 
the  sum  or  sums  of  money  *specified  in  any  note  or  notes  issued  t  *^^  3 
by  them  from  such  Bank,  to  wit,  at  Penrith  aforesaid,  &c.  The 
defendant  in  error  then  declared  on  twelve  other  similar  notes, 
and  for  money  paid,  money  had  and  received,  and  on  an  account 
stated,  and  concluded  with  the  general  breach,  that  the  plaintiffs 
in  error,  not  regarding  their  said  promises,  but  contriving,  &c. 
had  not,  nor  had  any  or  either  of  them  as  yet  paid  the  said 
several  sums  to  the  defendant  in  error,  although  the  plaintiffs 
in  error  afterwards,  to  wit,  on,  &c.,  and  oftentimes  afterwards,  at 
Penrith,  &c.,  were  requested  by  the  defendant  in  error  to  pay 
him  the  same ;  but  the  plaintiffs  in  error  to  pay  the  same  or  any 
part  thereof  had  hitherto  altogether  refused,  and  still  did  refuse, 
to  the  damage,  &c.  The  plaintiff  in  error  pleaded  the  general 
issue,  and  upon  the  trial  of  the  cause  at  the  Carlisle  summer 
assizes,  1812,  before  Wood,  B.,  the  jury  found  a  verdict  for  the 
defendant  in  error  upon  all  the  counts  generally,  upon  which 
verdict  judgment  was  given  for  him  below.  The  errors  assigned 
were,  that  the  declaration  was  not  sufficient  in  law ;  that  it  did 
not  appear  in  or  by  either  of  the  first  18  counts  thereof,  that 
the  notes  therein  mentioned  were  presented  and  shewn  for  pay- 
ment thereof  at  Workington  Bank,  being  the  place  where  the 
same  were  respectively  made  payable,  before  the  commencement 
of  this  suit ;  and  that  a  general  verdict  had  been  given  by  the 
jury,  and  general  damages  assessed  thereon  for  the  defendant  in 
error,  although  the  action  was  not  maintainable  by  him  upon  the 
first  18  counts, 

[After  argument :  ] 

Macdonald,  C.  B.  :  [  34  ] 

This  question  is  extremely  simple ;  it  depends  entirely  on  the 
force  and  effect  of  an  allegation  in  the  declaration,  which,  it  is 
said,  dispenses  with  the  necessity  of  presenting  the  notes  in 
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P0WK8      qaestion.    It  is  clear  that  a  demand  at  the  place  is  necessary, 
Ho^E.       unless  it  is  dispensed  with.     The  question  then  is,  whether  this 
In  Error,     allegation,    that    the    plaintiffs  in    error    ceased,   and  wholly 
[  'ss  ]      •declined  and  refused  to  pay  at  Workington  Bank  any   notes 
issued  by  them  from  such  Bank,  carries  the  matter  further  than 
a  mere  allegation  of  insolvency ;  and  it  is  not  alleged  that  this 
declaration,  that  they  would  pay  none  of  their  notes,  was  made 
to  the  plaintiff  below :    it  is  merely  this,  that  they  generally 
declared  they  neither  could  or  would  pay  any  of  their  notes. 
This  allegation  does  not  appear  to  the  Judges  to  be  sufficient  to 
enable  the  plaintiff  below  to  maintain  his  action,  therefore  judg- 
ment must  be  for  the  plaintiffs  in  error. 

Judgment  reversed. 


i«3.  EMANUEL  COHEN  v.  HANNAM.t 

'^aJaJ'  (5  Taunt.  101—109.) 

[  101  J  It  is  necessary  in  a  declaration  on  a  policy  truly  to  describe  the 

interest  on  which  the  policy  is  effected. 

Therefore  if  A.  and  B.,  jointly  interested,  effect  an  insurance,  and 
there  be  two  counts,  the  one  averring  interest  in  A.  and  the  other 
ayerring  iilterest  in  B.,  the  plaintiff  can  recover  on  neither  count. 

A  Danish  vessel,  prize  to  English  captors,  purchased  by  an  Englidi- 
man,  having  no  certificate  of  British  registry,  trading  to  St.  Michael's, 
is  not  the  subject  of  Portuguese  captui'e  by  reason  of  the  5th  article  of 
the  treaty  between  England  and  Portugal. 

This  was  an  action  upon  a  policy  of  insurance,  effected  by  the 
plaintiff,  Emanuel  Cohen,  as  well  in  his  own  name  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  did  or  might  appertain  in  part  or  in  all,  causing 
himself  and  them,  and  every  of  them,  to  be  insured,  lost  or 
not  lost,  at  and  from  London  to  St.  Michael's,  upon  the  ship 
Maria  Helena,  valued  in  the  sum  of  600Z.  The  first  count 
averred  that  the  plaintiff  Emanuel  Cohen  was,  at  the  time  of 
effecting  the  insurance,  and  until  the  time  of  the  loss,  interested 
in  the  ship  to  a  large  amount,  to  wit,  to  the  amount  of  all 
the  money  insured  thereon;  and  that  the  policy  was  made 
on  the  ship   for    the   use  and  benefit,   and   on  the  account 

t  See  note  to  Page  v.  Fry,  5  B.  E.  683.— R.  C. 
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of  the  plaintiff.  The  loss  was  averred  to  be  occasioned  by  Cohen 
eeizure  by  persons  unknown.  The  second  count  was  similar  to  hanxam. 
the  first,  except  that  it  averrei  the  loss  to  be  that  the  ship  was 
arrested,  restrained,  and  detained,  by  the  authority  of  the  govern- 
ing power  of  St.  Michael's.  The  third  count  *was  similar  to  [  *102  ] 
the  first,  except  that  it  averred,  that  at  the  time  of  effecting  the 
policy,  and  from  thence  until  and  at  the  time  of  the  loss,  Solomon 
Cohen  was  interested  in  the  ship  to  the  amount  of  all  the  money 
insured  thereon  ;  and  that  the  policy  was  effected  for  the  use  and 
benefit  and  on  the  account  of  Solomon  Cohen.  Upon  the  trial 
of  this  cause  at  Guildhall,  at  the  sittings  after  Trinity  Term, 
1812,  before  Mansfield,  Ch.  J.,  it  appeared  that  the  vessel  insured 
was  Swedish  built,  and  had  been  captured  by  an  English  force, 
and  condemned  in  the  British  High  Court  of  Admiralty  as 
lawful  prize,  as  being  Danish  property.  She  was  purchased  in 
that  Court  by  a  Swede,  her  former  owner,  who  by  a  bill  of  sale 
conveyed  her  to  Solomon  Cohen.  No  certificate  of  British 
registry  was  obtained.  She  was  chartered  to  Wm.  Parnell,  who 
sent  her  in  ballast  with  the  Swedish  captain  and  Swedish  crew 
on  board,  under  a  Swedish  flag,  upon  a  voyage  from  London  to 
St.  Michael's,  to  procure  a  cargo  of  fruit,  and  thence  back  again. 
She  sailed  accordingly,  having  on  board  a  copy  of  the  sentence 
of  condemnation,  an  English  licence  for  the  voyage,  and  her 
clearances  from  London  :  upon  her  arrival  at  St.  Michael's,  the 
Governor  of  that  island,  upon  examination  of  the  ship's  papers, 
seized  and  condemned  her  as  lawful  prize.  *  *  *  a.  witness  [  104  ] 
proved  that  the  plaintiff  had  been  heard  to  claim  some  interest 
in  the  ship ;  and  upon  this  evidence  the  defendants  objected, 
that  as  the  interest  was  proved  to  be  jointly  in  the  plaintiff  and 
Solomon  Cohen,  none  of  the  counts  of  the  declaration  could  be 
supported,  the  interest  being  neither  in  the  plaintiff,  as  averred 
in  one  set  of  the  counts,  nor  in  Solomon  Cohen,  as  averred  in 
the  others.  Mansfield,  Ch.  J.  reserved  this  last  point,  [and« 
subject  to  that  question]  the  jury  found  a  verdict  for  the  plaintiff. 

Lens,  Serjt.  in  Michaelmas  Term,  1812,  obtained  a  rule  nisi       [  105  ] 
for  setting  aside  this  verdict  and  having  a  new  trial,  upon  the 
point  reserved.     [There  was  another  point  relating  to  the  Navi- 
gation Act,  12  Car.  II.,  now  obsolete.] 


HANKAir, 

[106] 
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Cohen  [After  argument :] 

Gbambre,  J. : 

There  is  this  distinction  between  the  present  case  and  Bell  v. 
An8ley,\  that  it  does  not  appear  that  this  question  was  there 
ever  considered,  that  is,  there  was  no  count  in  that  case  which 
averred  interest  in  Wm.  Bell,  who  was  one  of  the  partners. 
Unless  I  am  very  much  mistaken,  in  the  case  against  the  Dutch 
commissioners,  Lucena  v.  Craufurd,t  ftnd  in  some  other  cases  § 
[  •107  ]  since  the  stat.  *19  Geo.  11.  c.  87,  it  has  been  held  unnecessary 
to  aver  interest,  and  sufficient  to  shew  at  the  trial  that  there 
is  an  interest. 

GiBBs,  J. : 
The  statute  contemplates  that  policies    on  interest   or  no 

interest  may  be  made  on  foreign  ships. 

Cur.  adv.  «t«tt. 

Mansfibld,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

The  simple  question  in  this  case  is,  of  the  averment  of  in- 
terest. It  happened  that  Emanuel  and  Solomon  Cohen  were 
partners ;  and  the  action  is  brought  in  the  name  of  Emanuel, 
and  there  is  an  averment  in  each  count  that  the  interest  is  in 
one  of  them,  and  the  declaration  is  in  the  ordinary  form,  as  if 
the  assurance  had  been  made  for  one,  and  for  his  sole  benefit ; 
and  the  plaintiff  has  recovered  in  this  action  for  the  whole  loss 
as  if  the  whole  interest  was  in  him.  No  doubt,  in  a  different 
form  of  declaration,  he  might  have  recovered  for  his  moiety. 
The  verdict  is  certainly  wrong,  for  it  gives  him,  who  is  entitled 
to  a  moiety  only,  the  whole ;  therefore  the  verdict  cannot  stand. 
There  are  contrary  decisions;  namely.  Page  v.  Fry,\\  and  the 
case  before  Lee,  Gh.  J.,  on  the  one  side,  and  there  is  the  case  of 
Bell  V.  An8leyf\  in  the  King's  Bench,  which  contradicts  those 
authorities.  We  are  of  opinion,  that  the  verdict  cannot  be  sup- 
ported, not  merely  for  the  sake  of  uniformity  of  judgment  in 
both  courts,  but  also  because  the  averment  is  contrary  to  truth. 

t  Ante,  p.  322  (16  East,  141).  §  See  Cauaint  v.  Nantes,  3  Taunt 

}  6  B.  B.  623,  3  Bos.  &  P.  75,  2      513 ;  12  B.  B.  696. 
Bos.  &  P.  N.  B.  269,  1  Taunt.  325.  ||  5  B.  B.  583  (2  Bos.  &  P.  240). 
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It  is  generally  supposed  that  the  averment  of  interest  was  intro-  oohbk 
duced  into  declarations  in  consequence  of  the  statute  19  Geo.  II.  haknam. 
c.  37 ;  but  upon  looking  into  the  prodigious  number  of  autho- 
rities cited  in  argument  in  the  case  of  Jjucena  v.  Craufurdj  it 
appears  that  the  averment  was  in  use  before  19  Geo.  II.  It  was 
argued  that  the  only  reason  of  inserting  the  averment,  *was,  to  [  *^^^  1 
shew  that  it  was  not  a  gaming  policy ;  but  if  the  averment  was 
used  before  the  stat.  19  Geo.  II.,  it  could  not  be  introduced  for 
that  purpose.  Indeed  before  the  Act,  all  policies  were  taken  to 
be  real  policies,  made  for  the  benefit  of  the  person  making  them, 
although  proof  of  their  reality  was  dispensed  with  by  contract. 
I  conceive  these  words  were  introduced  for  the  reason  of  the 
difference  between  these  contracts,  which  are  effected  by  an 
agent  for  the  benefit  of  his  principal,  and  any  others;  as  in 
the  present  case,  for  instance,  where  an  agent  makes  a 
contract  in  his  own  name  for  the  benefit  of  other  persons, 
if  this  averment  had  not  been  introduced,  I  see  not  how 
an  action  could  ever  have  been  brought ;  for  if  the  assur- 
ance were  made  by  the  plaintiff,  it  would  prima  fade  be 
for  his  own  benefit,  and  there  would  be  no  need  of  any 
averment  of  interest  at  all.  But  according  to  the  cases  of 
Page  v.  Fry,\  and  HUcox  v.  Barrett, I  it  would  be  sufficient  to 
aver  the  interest  in  any  manner  which  would  shew  it  was  not 
a  gaming  policy.  But  that  is  not  sufficient;  it  is  necessary 
to  shew  who  are  the  real  contracting  parties.  If  this  were 
not  necessary,  this  action  would  not  be  analogous  to  any  other ; 
for  in  all  other  cases  it  is  necessary  to  shew  who  are  the  real 
contracting  parties,  otherwise  the  plaintiff  cannot  recover.  If 
therefore,  it  were  sufficient,  as  in  Page  v.  Fry  it  was  said  to  be, 
to  shew  such  an  interest,  as  would  make  it  not  a  gaming  policy, 
it  would  materially  differ  the  action  upon  a  policy  of  insurance 
from  all  other  actions  on  contracts.  We  therefore  are  of 
opinion  that  the  judgment  given  in  the  case  of  Bell  v.  Ansley  is 
right,  and  well  founded.  What  is  said  in  that  case  applies 
equally  to  all  others,  that  the  defendant  should  by  the  decla- 
ration be  made  acquainted  with  all  the  real  parties  to  the  contract, 
otherwise  he  may  have  one  of  the  plaintiffs  called  as  a  witness. 
t  5  B.  R.  583  (2  Bos.  &  P.  240).  t  At  Nin  Ptiui,  1747,  2  Park,  6th  ed.  642«. 
B.B. — VOL.  XIV.  Z  Z 
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CoHBN  (Per  GiBBS,  J. :  He  may  have  him  on  the  jury.) 

V, 

Haknam.         It  is  therefore  *very  material  that  in  this,  as  in  all  other 
[  •109  ]      actions,  the  defendant  should  know  by  the  declaration,  if  he  did 

not  before  know,  who  are  all  the  persons  parties  to  this  contract. 

In  this  case  therefore  the  consequence  is,  that  the  rule  must  be 

absolute  for  a  nonsuit. 

Rtde  absolute. 


1813.  WOODTEE  AND  Another  v.  HADDEN. 

•^^^  '      (5  Taunt.  125—143.) 

r  226  ]  The  plaintiff  erected  a  street,  leading  out  of  a  highway,  acroas  his 

own  close,  and  terminating  at  the  edge  of  the  defendant's  adjoining 
close,  which  was  separated  from  the  end  of  the  street  for  twenty-one 
years  (during  nineteen  of  which  the  houses  were  completed,  and  the 
street  publicly  watched,  cleansed,  and  lighted,  and  both  footways  and 
half  the  horseway  thereof  payed  at  the  expense  of  the  inhabitants),  by 
the  defendant's  fence :  Held  that  this  street  was  not  so  dedicated  to  the 
public,  that  the  defendant  pulling  down  his  wall  might  not  enter  it  at 
the  end  adjoining  to  his  land,  and  use  it  as  a  highway. 

The  plaintiffs  declared,  that  the  defendant  broke  and  entered 
[  126  ]  [certain  closes  of  the  plaintiffs'  and  then  did  damage  there.]  The 
defendant  justified,  for  that  before  and  at  the  several  times  when» 
&c.  there  was,  and  of  right  ought  to  have  been,  and  still  was,  and 
[  *127  ]  of  right  ought  to  be  *a  certain  common  and  king's  public  high* 
way  into,  through,  over,  and  along  those  closes  in  which,  &c. 
for  all  the  King's  liege  subjects  to  go,  return,  pass  and  repass  on 
foot  and  on  horseback,  and  with  his  and  their  cattle,  carts,  and 
carriages,  every  year,  and  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure.  *  ♦  The  plaintiff  replied  by 
traversing  the  highway  alleged.  The  cause  was^tried  at  the 
Middlesex  sittings  after  Hilary  Term,  1812,  before  Mans- 
field, Gh.  J.  when  the  evidence  was,  that  the  plaintiffs  for  more 
than  20  years,  and  their  father  before  them,  and  before  him  a 
person  named  Munnings,  had  been  the  lessees  under  a  long 
beneficial  lease  of  a  messuage  and  a  piece  of  land  containing 
about  four  acres,  the  eastern  side  of  which  abutted  on  a  high- 
way called  the  Curtain-road,  the  northern  side  upon  another 
highway  called  Old-street-road,  the  southern  side  upon  a  com- 
mon sewer,  and  a  walk  called  the  Willow- walk,  and  the  western 
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side  abutted  on  a  close  of  the  defendant's.    Both  the  pieces  of     Woodteb 
land  were  at  that  time  used  as  garden  ground.      The  first     haddek. 
alteration  in  the  plaintiffs'   close  was  made  by  Ditchman,  a 
tenant  of  the  plaintiff's  father,  who  built  a  house  upon  the 
plaintiffs  land :  a  person  named  Lovell  took  a  lease  from  the 
plaintiff's  father  of  some  part  of  the  ground,  made  a  large  quan- 
tity of  bricks  out  oJE  the  soil  thereof,  and  carried  away  much 
brick  earth,  and  filled  up  the  excavation  by  carting  rubbish  at  the 
expense  of  his  lessor  to  the  spot,  which  he  thereby  erentually 
raised  to  the  height  of  two  feet  above  the  level,  which,  before  the 
excavation,  was  common  to  both  the  closes.    About  24  years 
before  the  trial  Ditchman  staked  out  a  space  upon  the  plaintiff's 
land  for  a  street,  or,  as  the  plaintiffs'  witnesses  termed  it,  a 
court,  24  feet  wide,  which  was  called  John-street,  in  a  direction 
running  from  the  Curtain-road,  into  which  *one   end  of  the       [  •128  ] 
street  opened,  to  that  side  of  the  plaintiff's  close  which  abutted 
on  the  defendant's  land.    He  built  three  houses  there;  more 
were  afterwards  added.    About  the  middle  of  its  length  the 
street  was  crossed  at  right   angles   by  another  street  called 
Charlotte-street,  which  was  in  like  manner  laid  out  on  the  plain- 
tiffs land,  running  parallel  to  the  Curtain-road.    It  appeared  to 
one  of  the  vritnesses,  a  surveyor,  that  if  the  boundary  between 
the  two  estates  was  a  right  line,  four  inches  and  a  half,  being  one 
half,  of  the  thickness  of  the  party- wall  of  one  of  the  end  houses  at 
the  western  extremity  of  John-street,  was  placed  on  the  defen- 
dant's land.     The  defendant's  father  on  one  occasion  carried 
some  bricks  and  other  materials  from  the  Curtain-road  over  the 
plaintiff's  land  to  the  edge  of  his  own,  where  they  were  unloaded, 
and  the  bricks  were  carried  through  the  fence :   he  asked  of 
Ditchman,  then  the  occupier,  permission  to  have  a  road  through 
the  land,  to  carry  his  vegetables  to  market ;  Ditchman  refused 
it,  and  assigned  for  reason  that  the  freehold  was  not  his,  and 
therefore  he  could  not  grant  it.    At  the  earliest  periods  of  which 
the  witnesses  spoke,  being  about  thirty-six  and  thirty  years  before 
the  time  of  this  action,  the  plaintiff's  and  defendant's  closes  were 
divided  by  a  small  willow  hedge,  about  a  foot  and  a  half  high, 
planted  by  Ditchman,  and  a  ditch,  which  persons  could  step  over ; 
it  was  not  a  sewer-ditch.    During  some  part  of  the  time  when  the 
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WooDTSB  buildings  of  John-street  were  erecting,  the  fence  between  the 
HADOE5.  ^^^  closes  was  suffered  to  be  down ;  but  about  twenty-four  years 
before  the  trial  the  defendant's  father  had  erected  a  wooden 
fence,  about  four  feet  high,  upon  the  boundaiy  of  his  own  land, 
as  a  fence  between  the  two  closes,  and  about  twenty-one  years 
back  he  had,  for  the  purpose,  as  a  witness  said,  of  keeping  per- 
sons off  from  the  plaintiff's  ground,  erected  in  the  line  of  the 
[  *I29  ]  last-mentioned  fence,  upon  his  own  land,  a  dwarf  brick  *wall 
about  two  feet  high,  and  a  brick  thick,  and  above  that  a  wooden 
paling,  which  fence  continued  standing  in  this  situation  for  21 
years.  During  all  the  time  of  which  the  witnesses  spoke  there 
had  been  no  gate  or  other  aperture  of  communication  in  the 
fence  between  the  two  closes.  There  was  no  thoroughfare  from 
Charlotte-street  to  the  Curtain-road  before  John-street  was  built. 
The  houses  had  been  erected,  and  a  foot-pavement  on  each  side 
of  the  way,  and  a  horse-pavement  on  one  side,  as  far  out  as  the 
centre  of  the  horse-road,  had  been  laid  down,  about  eighteen  or 
nineteen  years  before  the  trial,  extending  the  whole  length  of 
the  street  from  the  Curtain-road  to  the  defendant's  land ;  but 
the  horse-pavement  on  the  other  side  of  the  way  had  at  no  time 
before  the  trial  extended  along  more  than  a  part  of  the  street ; 
it  did  not  reach  up  to  the  end  which  adjoined  the  defendant's 
ground.  The  street  was  paved  at  the  private  expense  of  the 
inhabitants.  It  was,  at  the  time  of  the  trial,  and  had  been  for 
some  time  before,  watched,  lighted  at  night,  with  lamps  which 
were  lighted  in  the  same  manner  as  the  other  parish  lamps,  and 
cleansed  by  the  parish  scavengers ;  the  expenses  of  lighting  and 
cleansing  were  defrayed  by  a  parochial  rate.  Pipes  for  supplying 
water  had  been  laid  down  by  the  New  River  Company  along  the 
whole  length  of  the  street,  up  to  the  defendant's  ground,  and 
through  the  fence  into  it.  No  fence  or  other  obstruction  kept 
the  street  or  any  part  of  it  from  the  public  use  :  a  surveyor  of 
the  pavements  for  the  parish  of  St.  Leonard's,  Shoreditch,  had 
directed  nuisances  in  the  street  to  be  removed ;  brewers'  drays 
and  other  carriages  bringing  provisions  and  various  articles  for 
the  use  of  the  inhabitants  of  the  houses  in  John-street,  were 
accustomed  to  come  into  the  street,  and  go  out  of  it  again,  with- 
out molestation ;  persons  on  foot  did  the  same,  but  there  was 
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no  evidence  of  any  persons  or  carriages  going  there,  unless  they  Woodteb 
were  going  or  coming  to  or  from  the  *hou8es  of  some  of  the  in-  haddbn. 
habitants  of  John-street.  Persons  could  go  close  up  to  the  [  •130  ] 
defendant's  fence,  which  was  on  the  defendant's  land.  The  de- 
fendant having  chosen  to  convert  part  of  his  land  to  a  timber- 
yard,  and  intending  to  build  a  street  on  other  part  thereof,  and 
wishing  to  obtain  access  to  the  Curtain-road  through  John- 
street,  began  to  demolish  his  fence,  which  separated  his  land 
from  the  end  of  John- street ;  whereupon  the  plaintiffs,  not  con- 
senting that  the  defendant  should  use  John-street  as  a  thorough- 
fare, unless  he  would  come  into  the  plaintiffs'  terms  of  compen- 
sation for  the  use  of  the  way,  which  were  very  .high,  erected  a 
wall  upon  their  own  soil  about  six  or  seven  inches  inwards  upon 
the  street,  a  foot  or  eighteen  inches  to  the  eastward  of  the 
extremity  of  the  plaintiffs'  land,  and  the  defendant's  wall :  the 
defendant,  after  having  in  vain  required  the  plaintiffs  to  remove 
it  as  a  public  nuisance  to  the  highway,  pulled  it  down,  and 
having  thrown  some  rubbish  at  the  extremity  of  his  own  land  to 
make  an  easier  accent  from  his  close  to  the  higher  level  of  John« 
street,  he  used  the  street  as  a  thoroughfare.  For  the  defendant 
it  was  contended  that  according  to  the  doctrine  of  Lord  Ellen- 
borough,  Ch.  J.  in  The  King  v.  Lloyd,  1  Camp.  260,+  the  facts 
shewed  such  a  dedication  of  the  soil  of  the  whole  of  John-street 
to  the  public  use,  that  it  was  all  a  highway,  up  to  the  defendant's 
fence  ;  and  that  since  every  man  whose  land  abuts  on  a  highway, 
has  a  right  to  come  out  from  his  land  upon  the  highway,  the  de- 
fendant was  justified  in  removing  his  own  fence  and  coming  out 
into  John-street ;  and  that  the  plaintiff's  fence,  which  obstructed 
the  course  of  his  passage  along  that  street,  was  a  public  nuisance 
erected  in  the  highway,  which  the  defendant  had  a  right  to 
remove.  The  plaintiffs,  on  the  other  hand,  contended,  that 
there  had  been  no  such  dedication.  Mansfield,  Ch.  J.  was  of 
opinion  that  the  plaintiffs  had  not  so  far  given  up  the  street,  that 
they  *might  not  obstruct  the  passage  of  others  over  it,  when  it  [  *i3i  ] 
was  not  attempted  to  be  used  for  the  purpose  of  the  inhabitants 
of  these  houses  which  the  plaintiffs  had  erected,  but  for  the  pur- 
pose of  a  new  town  to  be  erected  on  the  land  of  others.  The 
jury,  concurrmg  with  him,  found  that  the  land  had  not  been  dedi- 

t  10  R.  R.  674. 
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WooDTEB    cated  to  the  public,  and  gave  a  verdict  for  the  plaintiffs,  with 
Haddev.     ^Os,  damages. 

Shepherd,  Serjt.,  in  Easter  Term,  1812,  moved  for  a  new 
trial,  contending  upon  the  authority  of  The  Rugby  Charity  v. 
Merry  weather,  11  East,  376,  n.t  to  which  he  said  this  case  was 
similar,  that  the  street,  and  the  whole  of  it,  was  clearly  dedicated 
to  the  public,  because,  so  long  as  the  defendant's  wall  stood, 
there  was  no  bar,  fence,  or  other  mark  of  division  to  separate 
any  excepted  part  from  the  residue  of  his  land :  therein  it 
differed  from  the  case  of  Melbourn  gardens,  Holland  v.  Johnson, 
where  posts  and  a  chain  had  been  erected  and  maintained  for 
years,  separating  the  end  of  Burlington-street  from  the  ground 
where  Albany  now  stands,  and  wherein  it  was  held  that  the 
purchasers  of  York  House  could  not  make  a  carriage  road  to 
come  out  into  Burlington-street.  The  defendant's  land  therefore 
abutted  on  the  King's  highway,  it  was  immaterial  whether  on 
the  side  or  the  end  of  it,  and  he  had  a  right  to  make  an  opening 
in  his  fence  and  come  out  and  use  the  way  without  obstruction. 
Although  the  commissioners  of  the  pavement  had  never  paved 
this  street,  it  is  by  no  means  a  consequence  that  it  was  not  a 
common  highway ;  for  the  Paving  Acts  leave  a  certain  number 
of  streets  called  optional  streets,  i.e.  giving  the  inhabitants  an 
option  for  each  to  pave  his  own  pavement  on  his  own  side,  and 
until  they  unite  to  call  on  the  commissioners  to  pave  the  street 
for  them,  the  commissioners  have  no  authority. 

(Mansfibld,  Ch.  J. :  Supposing  the  doctrine  of  the  FoundUng 
[  *132  ]  Hospital  *case  I  to  be  sound,  it  comes  to  this  question ;  when  is  it 
necessary  to  put  up  a  bar  in  order  to  prevent  the  land  being  dedi- 
cated to  the  public  ?  Some  of  these  houses  were  built  20  or  30 
years  ago:  the  street  gradually  grew  larger:  perhaps  it  is  now  all 
built :  but  it  never  was  completely  paved.  There  was  evidence  that 
the  ground  was  very  uneven :  it  had  been  excavated.  There  was  no 
evidence  that  any  creature  ever  came  into  this  street  but  for  the 
purpose  of  going  to  one  of  these  houses ;  and  if  he  had,  the  ques- 
tion would  still  have  remained,  whether  he  had  a  right  so  to  do. 

t  10  B.  B.  528,  and  see  note  there,      weather ^  supra. 
t  T.e,   Rughy   Charity    v.   Merry^ 
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Heath,  J. :  K  usage  is  evidence  of  dedication,  how  can  you     Woodtkr 
carry  the  dedication  further  than  the  usage  ?    And  the  evidence     haddbn. 
does  not  prove  an  usage  to  pass  on  any  further,  only  to  the  end 
and  back  again. 

Chambbe,  J. :  The  usage  proved  is  an  usage  to  go  down  to  the 
end.  If  there  is  a  space  between  the  houses  and  the  extremity, 
however  small,  it  will  suflSce.  A  public  road  differs  from  a 
private  road  in  this ;  you  may  make  an  opening  in  your  fence 
and  go  into  it  in  any  part  of  the  length  of  the  public  road,  or  at 
the  end,  but  in  a  private  road  you  must  go  in  at  the  usual  and 
accustomed  part.  I  cannot  at  all  distinguish  this  case  from  the 
Foundling  Hospital  case.) 

The  GouBT  granted  a  rule  nisi :  [and  the  rule  having  been 
argued,  the  Court  took  time  for  consideration.] 

On  a  subsequent  day  the  Judges  delivered  their  opinions       [  136  ] 
seriatim. 

GiBBS,  J.  first  stated  the  case :  the  result  of  which'  he  said 
was,  that  the  defendant  put  up  a  fence  to  prevent  persons  from 
passing  through  the  street  into  his  ground,  and  from  passing 
from  the  defendant's  ground  into  the  plaintiffs'.  The  defendant 
being  about  to  remove  his  fence,  the  plaintiffs  themselves  put  a 
fence  there.  The  plaintiffs  complain  of  the  defendant  breaking 
it  down,  and  using  the  plaintiffs'  soil  as  a  highway.  The  defen- 
dant says  that  the  plaintiffs  had  dedicated  it  to  the  public. 
Whether  they  have  or  not  is  a  question  depending  on  the  time 
and  the  nature  of  the  enjoyment  which  persons  have  had  of  the 
passage  over  the  land.  I  will  not  enter  into  the  question 
whether  such  a  street  as  this  can  or  not  be  said  to  be  so  dedicated 
to  the  public,  that  a  person  having  opposed  such  an  obstruction 
as  this  to  the  passage  of  the  subjects  up  to  a  certain  time,  can, 
after  a  time,  withdraw  that  obstruction,  and  insist  on  a  passage 
through  from  his  own  adjoining  land,  and  use  the  street  as  a 
highway.  There  can  be  no  doubt  that  if  a  man  had  erected  a 
rail  at  the  extremity  of  his  land  against  the  land  of  another,  he 
might  thereby  restrain  others  from  passing ;  if  he  had  drawn  a 
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WooDTER  thread  there,  it  would  have  done ;  why  it  should  be  necessary  to 
HADDEir.  put  ft  I'ftilf  or  anything  there  at  all,  is  what  I  cannot  understand. 
But  I  do  not  go  on  that  ground ;  let  it  be  remembered,  that  here 
the  paving  is  not  completed.  In  all  the  cases  where  it  has  been 
held  that  there  has  been  a  dedication  of  a  way  to  the  public, 
there  has  been  a  considerable  space  of  time  of  user,  as  a  material 
ingredient :  in  one  of  the  most  leading  cases,  that  of  the  Found- 
ling Hospital,  11  East,  875,  n..  Lord  Eekyon  treats  that  as  a 
very  material  ingredient ;  there  he  thinks  eight  years  is  a  suffi* 
cient  time  to  presume  that  dereliction,  he  says  in  one  case  six 
[♦136]  years  were  held  suflScient;  and  *though  the  same  time  is  not 
necessary  to  dedicate  a  highway  as  is  required  to  establish  a 
right  of  possession  to  land  against  an  hostile  claim,  yet  time  is 
an  ingredient.  Now  in  this  case  I  think  there  is  not  time 
enough  to  presume  a  dedication.  The  foot-pavement  was 
finished,  the  horse- way  was  not  completely  finished ;  there  had 
been  a  negotiation  for  opening  it,  and  that  had  gone  off.  The 
owners  of  the  land  had  a  right  to  say  that  this  should  not  be 
used  as  a  common  highway,  but  only  as  an  occupation  way. 
I  therefore  think  the  plaintiffs  are  entitled  to  maintain  their 
verdict. 

Ghahbre,  J. : 

The  facts,  as  I  collect  them,  and  on  which  I  form  my  opinion, 
are  these.  The  place  is  called  John-street,  it  crosses  Charlotte- 
street,  and  is  continued  beyond  it  as  far  as  the  ground  that 
belongs  to  the  defendant ;  it  is  completely  continued  thither,  and 
one  of  the  houses  is  built  projecting  a  little  way  into  the  defen- 
dant's land.  This  land  was  formerly  garden  ground,  and  there 
is  no  intermediate  ground  between  the  plaintiff's  land  and  the 
ground  of  the  defendant.  Twenty-three  years  ago  Ditchman, 
the  plaintiff's  tenant,  began  to  build  houses ;  only  three  houses 
were  first  built :  they  were  at  the  end  next  to  the  Curtain-road, 
persons  began  soon  to  build  more  houses,  and  they  shortly 
extended  the  buildings  up  to  the  defendant's  ground.  The 
evidence  as  to  paving  is  very  loose,  and  not  I  think  material,  for 
it  is  not  necessary  that  a  public  way  should  be  paved;  it  is 
taken  as  if  the  street  were  paved  close  up  to  the  defendant's 
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ground.  One  witness  thinks  it  was  paved  up  to  the  defendant's  woodtbe 
wall  on  one  side,  but  speaks  with  no  certainty ;  another  says  he  hadden. 
paved  it  quite  close  to  the  defendant's  pales :  another  says,  John- 
street  has  been  built  19  or  20  years ;  it  is  an  open  public  street ; 
all  people  went  at  their  pleasure ;  it  is  paved  up  to  the  defen- 
dant's wall,  lighted,  watched,  *and  paved  at  the  public  expense,  C  *137  ] 
cleansed  by  the  public  scavenger,  and  he  had  never  heard  of  any 
interruption  given  to  any  person  going  there :  horses,  carts,  and 
drays  go  there.  The  parish  surveyor  has  directed  the  removal 
of  nuisances  there.  It  is  treated  for  19  years  together  in  all 
respects  like  a  public  way.  One  witness  says  that  the  last  house 
is  continued  4^  inches,  which  is  half  the  thickness  of  a  party- 
wall,  into  defendant's  land,  which  is  contended  to  indicate  an 
intention  of  the  plaintiffs  to  have  the  row  of  buildings  continued 
and  prolonged  into  defendant's  land.  It  so  continues  till  within 
a  year  before  the  action  brought,  when  the  defendant  intending 
to  continue  the  street  over  his  own  land,  pulls  down  his  fence 
to  get  at  the  way.  The  plaintiffs,  seeing  the  defendant  pull 
down  his  wall,  erect  a  fence  at  the  extremity  of  their  own  land, 
which  was  before  open  to  the  public,  and  the  defendant  pulls  it 
down,  and  the  plaintiffs  bring  this  action,  and  the  question  is, 
whether  the  defendant  is  justified  in  what  he  has  done.  I  am  of 
opinion  that  this  land  is  a  public  highway  ;  it  is  a  street,  and  a 
street  is  laid  down  to  be  a  highway.  Parish  officers  interfere 
and  govern  it.  I  think  public  convenience  requires  it  should  be 
so.  No  particular  time  is  necessary  for  evidence  of  a  dedication : 
it  is  not,  like  a  grant,  presumed  from  length  of  time  :  if  the  act 
of  dedication  be  unequivocal,  it  may  take  place  immediately :  for 
instance,  if  a  man  builds  a  double  row  of  houses  opening  into  an 
ancient  street  at  each  end,  making  a  street,  and  sells  or  lets  the 
houses,  that  is  instantly  a  highway.  It  was  said  at  the  Bar,  just 
hinted  at,  but  not  rehed  on,  that  there  could  be  no  highway  in  a 
cul  de  sac,  and  that  supposing  there  might  be,  there  was  in  the 
present  case  no  evidence  of  dedication.  Now  this  is  in  a  large 
town :  the  inconvenience  of  making  it  a  private  right  of  way 
attached  to  singular  the  houses  in  a  cul  de  sac  would  be  very 
great  indeed.  If  it  be  such,  every  one  who  goes  into  this  street 
is  a  trespasser,  *unles8  he  goes  as  servant  to  the  occupier  of  one      [  •iss  ] 
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WooDTu  of  the  houses ;  he  must  defend  himself  by  finding  out  who  has 
Hapdxk.  the  fee,  and  pleading  a  justification  by  deriving  title  under  hun ; 
or  rather  he  could  not  justify  at  all ;  it  would  be,  as  Lord 
Eenyon  says,  a  trap  to  make  persons  trespassers.  The  situation 
of  Queen-square,  Bloomsbury,  has  been  mentioned;  that 
strengthens  my  argument.  There  is  a  public  thoroughfare 
through  Ormond-street,  Devonshire-street,  and  Gloucester- 
street,  all  on  the  southern  end ;  but  the  north  part  is  ek  cut  de 
sac.  If  it  were  as  supposed,  the  tenant  in  fee  of  either  of  those 
houses  could  not  take  a  walk  round  the  square,  he  has  only  a 
way  to  his  own  house,  and  back  ;  if  he  went  further,  he  would 
trespass  on  his  neighbours.  This  fence  was  erected  originally 
by  the  defendant  as  a  defence  between  the  two  gardens,  and  was 
afterwards  continued  to  prevent  trespasses  on  the  defendant's 
garden  from  the  street.  The  plaintiffs  might  have  put  up  a  bar, 
or  the  slightest  obstruction,  and  prevented  the  street  from  reach- 
ing to  the  extremity  of  their  ground,  and  that  would  have  pre- 
vented the  dedication.  There  is  not  one  circumstance  in  the 
Rugby  case  which  does  not  apply  to  this  case :  there  is  a  slight 
error  in  the  report  in  stating  that  it  was  no  thoroughfare  by 
reason  that  houses  were  built  across  at  the  end.  There  were  no 
houses  at  the  end.  I  have  the  briefs  on  both  sides ;  I  was  in 
the  cause ;  the  profession  was  satisfied  with  the  decision :  the 
counsel  for  Bugby  were  not  only  satisfied,  but  predicted  the 
event,  and  accounted  for  it  on  the  principle  that  the  Bugby 
Charity  had  gone  to  the  extremity  of  their  ground,  and  the 
Foundling  Hospital  might  go  from  the  extremity  of  their  ground 
into  the  plaintiff's  ground  without  a  trespass,  and  might  use  it 
as  a  high  road.  The  premises  had  indeed  been  in  lease  till 
within  the  last  eight  years,  and  during  those  eight  years,  or 
[  ♦ISQ  ]  great  part  of  them,  there  was  a  negotiation  ;  but  that,  *which 
was  only  between  the  plaintiffs  and  the  defendants,  was  held 
insuflScient  to  bar  the  public,  who  in  the  mean  time  were  freely 
using  the  way.  On  that  record  there  was  not  only  an  issue  on 
the  highway,  but  several  issues  on  the  prescriptive  right  of  the 
Foundling  Hospital ;  what  Lord  Kenton  says  of  the  right  of  the 
Foundling  Hospital,  relates  to  that  claim,  for  which  there  was 
no  foundation,  the  Foundling  Hospital  having  been  just  then 
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before  treating  with  the  Bugby  Charity  for  the  purchase  of  a  Woodtbb 
way,  and  the  verdict  was  taken  against  the  Foundling  Hospital  haddbv. 
on  those  issues.  Lord  Kenyon  goes  on  the  fact  that  the  public 
had  had  the  free  use  of  the  way  up  to  the  extremity  of  the  plain- 
tiffs' land  abutting  on  the  land  of  the  Foundling  Hospital,  and 
that  it  was  therefore  too  late  for  the  plaintiffs  to  resume  it. 
There  was  a  period  of  eight  years'  use.  If  time  be  material, 
eight  years  is  not  time  sufficient  to  presume  a  grant ;  but  if  time 
be  material,  in  this  case  the  time  is  much  longer,  18  or  19  years, 
during  which  this  street  has  been  used  as  a  public  way  in  all 
respects,  except  that  it  is  not  a  thoroughfare ;  but  no  time  is 
requisite  to  an  act  which  takes  place  immediately.  The  jury  in 
the  Foundling  Hospital  case  found  a  verdict  for  the  defendant, 
which  was  acquiesced  in,  and  under  that  decision  large  sums 
have  been  expended,  and  the  town  much  improved.  Other 
mischiefs  which  would  arise  here,  are,  that  persons  would  make 
such  a  doctrine  an  instrument  of  great  extortion,  in  which 
though  our  law  does  not  interfere,  the  laws  of  certain  other 
countries  do,  and  justice  and  good  conscience  and  public  benefit 
require  that  such  practices  should  not  be  favoured.  I  am 
therefore  of  opinion  that  the  verdict  ought  to  be  for  defendant. 

Heath,  J. : 

There  are  two  questions  in  this  case ;  first,  whether  there  has 
been  any  dedication ;  secondly,  whether  this  place  is  made  a 
common  highway.  First,  *I  am  of  opinion  there  is  no  evidence  [  •UO  ] 
here  of  a  dedication.  No  act  is  necessary  on  the  part  of  the 
owner  of  land,  while  his  work  is  unfinished,  to  evince  that  under 
these  circumstances  he  does  not  dedicate  his  property  to  the 
public.  We  know  that  in  dedicating  churches  and  church-yards, 
and  anciently  temples,  there  is,  after  the  work  is  completed,  a 
formal  act  of  dedication.  I  think  here  by  analogy  that  not  only 
until  the  work  is  completed,  but  until  the  owner  has  shewn  some 
intention  of  dedicating  the  soil  to  the  public,  his  right  continues 
of  putting  up  a  bar  and  excluding  them,  otherwise  the  building 
of  every  house  and  laying  out  a  way  to  it  would  establish  a 
public  way.  Affectus  tuus  nomen  imponit  operi  tuo.  No  fact  in 
this  case  shews  that  the  owner  meant  to  give  the  public  any 
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WooDTEB  right  over  this  land,  beyond  a  right  of  passage  to  the  respective 
Haddeh.  houses.  The  right  given  is  only  a  right  to  each  house,  and  as 
to  idle  people  going  there,  that  ought  to  make  no  difference  at 
all.  Hawk.  P.  G.  book  i,  c.  76,  s.  1.  ''A  way  to  a  parish  church, 
or  to  the  common  fields  of  a  town,  or  to  a  private  house,  or 
perhaps  to  a  village,  and  which  terminates  there,  and  is  for  the 
benefit  of  the  particular  inhabitants  of  such  parish,  house,  or 
village  only,  may  be  called  a  private  way,  but  not  a  highway, 
because  it  belongeth  not  to  all  the  King's  subjects,  but  only  to 
some  particular  persons,  and  each  of  which,  as  it  seems,  may 
have  an  action  on  the  case  for  a  nuisance  therein."  The  autho- 
rities he  cites  are  exactly  in  point :  is  then  a  Nisi  Prius  decision 
to  overturn  the  ancient  established  law  of  the  land?  I  can 
easily  account  for  acquiescence  in  that  decision  ;  each  party  was 
trying  it  at  his  own  expense,  and  neither  could  benefit  by  it. 
The  bar  in  the  Rugby  case  was  at  the  extremity,  not  at  the 
entrance  of  the  street.  The  ancient  form  of  indictment  always 
shewed  both  the  termini  of  a  pubUc  highway,  and  the  reason  was, 
[  *i4i  ]  that  if  the  way  did  not  lead  from  town  to  town,  it  *was  not  a 
highway.  How  then  can  a  street  like  this,  which  is  no  thorough- 
fare, be  deemed  a  public  highway  ?  For  these  reasons  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  recover. 

Mansfield,  Ch.  J. : 

I  am  of  opinion  the  plaintiffs  are  entitled  to  recover,  and  that 
this  did  not  amount  to  what  is  called  a  dedication :  a  person  lets 
land  to  other  persons  who  build  houses  on  building  leases,  which 
is  just  the  same  thing  in  effect  as  if  he  had  built  them  himself; 
a  few  houses  are  built  first,  and  the  work  proceeds  until  they  are 
built  up  to  the  defendant's  ground.  There  must  be  a  way  to 
these  houses,  and  the  carts  and  carriages  which  went  there,  went 
only  to  these  houses,  and  could  go  no  where  else,  because  of  the 
wall  at  the  end.  Now  it  is  admitted,  that  if  the  plaintifiis  them- 
selves had  built  another  wall  at  the  extremity,  their  rights  would 
have  been  safe ;  but  what  difference  could  that  have  made  as  to 
the  use  of  the  street ;  persons  could  still  go  to  the  end  of  it, 
and  that  wall  would  not  have  interfered  with  them.  As  to  the 
paving,  lighting,  cleansing,  and  watching,  every  parish  in  London 
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now  has  an  Act  of  Parliamqnt,  as  I  suppose  this  had,  there-     Woodyeb 
fore  every  thing  would  have  been  done  which  has  been  done,     haddkn. 
though  there  were  no  idea  of  a  dedication  to  the  public,  and 
although  the  plaintiffs  had  built  a  wall  on  their  own  land  before 
they  built  the  first  house.    I  had  at  the  trial,  and  have  therefore 
still,  a  great  difficulty  to  see  any  good  reason  why  the  plaintiffs 
should  build  another  fence,  while  there  was  a  fence  already  there. 
Suppose  there  had  been  a  house  there,  or  a  hedge,  or  the 
strongest  wall  possible,  what  difference  would  it  make?    Lord 
Kbnyon  and  my  brother  Chambrb  say,  this  would  be  a  snare  for 
trespassers.    I  think  not.    While  it  was  open  without  any  notice 
affixed  not  to  come  there,  I  think  its  being  open,  and  inviting 
persons,  would  support  a  plea  of  *licence.    At  least,  I  think,  to      [  •Ha  ] 
support  any  thing  like  a  dedication,  it  must  be  finished  as  a 
perfect  street :  now  this  was  not  such :  a  witness  named  Sumpter 
proved,  that  though  the  footway  on  each  side  was  complete  to 
the  end,  the  horseway  was  paved  only  half  the  way.    I  think 
that  a  street  cannot  be  held  to  be  finished,  unless  paved.    Cer- 
tainly it  would  not  be  very  convenient.     I  therefore  think  this 
street  never  was  dedicated  to  the  public,  and  I  do  not  know  that 
if  it  were  a  public  street  perfected,  that  it  is  therefore  a  public 
way  for  all  purposes :  all  that  persons  can  require  is  a  right  of 
passing,  and,  as  at  present  advised,  I  do  not  know  that  persons 
coming  with  horses  and  carriages  to  exercise  for  then*  recreation 
round  a  square,  and  breaking  up  the  pavement,  have  a  right  to 
do  it,  or  that  they  would  not  be  trespassers,   after  notice  to 
abstain.    But  it  is  not  necessary  to  moot  that  here.     No  one  can 
respect  Lord  Kenyon  more  than  I  do,  but  I  always  thought  as  to 
the  Rugby  case,  there  was  reason  to  doubt  that.    I  never  could 
discover  when  the  dedication  began :  he  says,  that  during  the 
lease  there  was  no  dedication,  but  that  eight  years'  acquiescence 
afterwards  were  sufficient :  he  says,  that  in  another  case  six 
years  were  held  to  be  enough,  not  naming  the  case ;  if  six,  why 
not  one  ?  why  not  half  a  year  ?    It  would  then  become  necessary 
for  every  reversioner  coming  into  possession  of  his  estate  after 
a  lease,  instantly  to  put  up  fences  all  round  his  property,  to 
prevent  dedication.     It  is  a  different  question,  whether  if  there 
had  been  at  an  early  period  any  intimation  of  an  intention  of 
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Haddek. 


[  'HS  ] 


the  defendant  to  pull  down  his  fence,  and  make  a  thoroughfare 

to  the  end  of  the  world,  it  would  have  been  incumbent  on  the 

plaintiffs,  in  order  to  prevent  the  public  right  from  attaching,  to 

put  up  another  fence ;  but  no  such  notice  having  been  given,  I 

do  not  think  it  was  necessary  for  the  plaintiffs  so  to  do.     It  is 

insinuated  that  this  was  an  attempt  of  the  ^plaintiffs  to  extort  a 

sum  for  passing  over  this  way,  but  I  think  the  plaintiffs  would 

not  act  handsomely,  if  legally,  if  for  any  price,  without  the 

consent  of  their  tenants,  the  inhabitants  of  these  houses,  they 

should  agree  to  its  becoming  a  public  way ;  for  there  are  many 

conveniences  attending  a  private  cul  de  sac,  of  which,  having  so 

let  it  to  them,  the  lessors  have  no  right  to  deprive  them.     For 

these  reasons  I  am  of  opinion  that  the  verdict  for  the  plaintiffs 

ought  to  stand,  and  that  the  rule  must  be 

Discharged. 


1813. 
July  6. 

[143] 


8IE    CHAELES    BRISBANE,    Ejjt.    v.    DACRES, 
Widow,   Executrix  of  ADMIRAL  DACRES. 

(5  Taunt  143—163.) 

It  is  illegal  for  the  commander  of  one  of  his  Majesty's  ships  of  war  to 
carry  on  board  her,  on  freight,  the  bullion  of  private  merchants,  with- 
out an  order  from  an  authority  competent  to  command  him  to  perform 
that  service. 

If  a  person  with  knowledge  of  the  facts,  but  under  a  mistake  as  to 
the  law,  pays  over  to  another,  claiming  it  as  a  right,  money  which  he 
was  not  compellable  to  pay,  he  cannot,  upon  discovering  what  his  legal 
right  was,  recover  it  back,  there  being  nothing  against  conficienoe  in 
the  other  party's  retaining  it. 

The  captain  of  a  King's  ship  brought  home  in  her  public  treasure 
upon  the  public  service,  and  treasure  of  individuals  for  his  own  emolu- 
ment; he  received  freight  for  both,  and  paid  over  one-third  of  it, 
according  to  an  usage  heretofore  established  in  the  navy,  to  the  admiral 
under  whose  command  he  sailed.  Discovering  that  the  law  does  not 
compel  captains  to  pay  to  admirals  one-third  of  the  freight ;  the  captain 
brought  an  action  for  money  had  and  received,  to  recover  it  back  ^m 
the  admiral's  executrix:  Held  that  he  could  not  recover  back  the 
private  freight,  because  the  whole  of  that  transaction  was  illegal,  nor 
the  public  freight,  because  he  had  paid  it  with  full  knowledge  of  the 
facts,  although  in  ignorance  of  the  law,  and  because  it  was  not  against 
conscience  for  the  executrix  to  retain  it.    By  three  against  Chambse,  J. 

This  was  an  action  of  assumpsit  for  money  had  and  received » 
to  which  the  defendant  pleaded  the  general  issue,  and  at  the 
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trial  of  the  cause  before  Mansfield,  Gh.  J.,  at  the  first  sittings     BBisBAys 
within  HilaryTerm,  1818,  a  verdict  was  found  for  the  defendant,      dacrbr 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

In  the  year  1804,  J.  R.  Dacres,  Esq.,  the  defendant's  testator,  C  i**  ] 
was  appointed  commander  in  chief  of  his  Majesty's  ships  and 
vessels  on  the  Jamaica  station,  and  before  and  at  the  time  of 
the  sailing  of  H.M.S.  the  Arethusa,  as  hereinafter  mentioned, 
she  was  under  the  command  of  Admiral  Dacres,  as  such  com- 
mander in  chief,  and  while  she  continued  under  such  his 
command,  he,  in  the  month  of  April,  1808,  ordered  the  plaintiff, 
(who  was  then  captain  or  commander  of  the  Arethusa,  then  lying 
off  Jamaica,)  to  receive  on  board  thereof  700,000  dollars  belong- 
ing to  Government,  and  proceed  with  the  same  to  Portsmouth. 
The  plaintiff  in  pursuance  of  and  under  that  order  received  the 
dollars  on  board,  and  sailed  to,  and  delivered  them  at  Ports- 
mouth. The  Arethusa,  previous  to  her  so  sailing,  also  received 
on  board  1,580,000  dollars  belonging  to  private  individuals, 
which  the  plaintiff  caused  to  be  delivered  at  the  Bank  of  Eng- 
land, for  the  use  and  benefit  of  the  persons  to  whom  they  were 
consigned,  in  conformity  to  bills  of  lading  signed  by  him  for 
such  delivery.  The  plaintiff  on  the  3rd  day  of  November,  1808, 
received,  through  his  agent,  from  the  Bank  of  England,  for  the 
freight  of  the  1,580,000  dollars  belonging  to  private  individuals, 
the  sum  of  7,438Z.  18«.  5rf.  The  plaintiff  also,  through  his 
agent,  on  the  16th  day  of  March,  1809,  received  from  his 
Majesty's  treasury,  for  the  freight  of  the  dollars  belonging  to 
Government,  the  sum  of  850i.  net,  by  virtue  of  the  following 
warrant :  "  Geoboe  Bex.  Our  will  and  pleasure  is,  that  out  of 
any  money  in  your  hands  that  may  be  imprested  to  you  for  this 
service,  you  do  issue  and  pay,  or  cause  to  be  issued  and  paid 
unto  our  trusty  and  well  beloved  Sir  Charles  Brisbane,  or  his 
assigns,  the  sum  of  850Z.  without  deduction  and  without  account, 
which  we  are  graciously  pleased  to  allow  him  for  freight  of 
specie,  conveyed  by  him  on  board  our  ship  Arethusa,  from 
Jamaica  to  Portsmouth  ;  *and  this  shall  be  as  well  to  you  for  [  *\Vi  ] 
making  the  said  payment,  as  to  the  commissioners  for  auditing 
our  public  accounts,  as  all  others  concerned  in  passing  your  said 
accounts,  for  allowing  the  same  thereupon,  a  sufficient  warrant. 


7£0  1813.     C.  P.     5  TAUNT.  145—146.  [b.b. 


BRidBAKE  Given  at  St.  James's,  15  November,  1808.  By  his  Majesty's 
Dacbes.  command,  W.  Bbodbrick,  Sp.  Perceval,  W.  S.  Bourne.  To 
the  Paymaster  General  of  Guards,  Garrisons,  and  Land  Forces. 
Sir  C.  Brisbane  850L,  for  freight  on  specie  conveyed  by  him  from 
Jamaica  to  Portsmouth."  When  an  order  is  so  given  by  an 
admiral  commanding  in  chief  to  a  captain,  the  latter  acts  under 
the  command  of  the  admiral,  and  not  under  a  separate  admiralty 
order;  and  the  Arethusa  was  dispatched  on  this  service  by 
Admiral  Dacres,  and  during  the  whole  of  such  service  was  acting 
under  his  orders. 

The  case  then  stated  the  usage  of  the  navy  with  respect  to 
payment  of  freight  on  the  carriage  of  bullion,  previous  to  the 
year  1801,  the  discontinuance  of  it  in  that  year,  the  correspond- 
ence between  the  Secretary  of  the  Admiralty  and  the  Secretary 
of  the  Treasury,  which  took  place  in  1807,  and  the  orders  of  the 
Lords  of  the  Admiralty  made  thereupon,  in  the  same  terms  as 
the  same  are  detailed  in  the  case  of  Montctgu  v.  Janverin^ 
8  Taunt.  446.    The  case  further  stated  that  since  the  making  of 
such  order,  the  captains  of  his  Majesty's  navy  have  constantly 
received  the  allowance  therein  mentioned  for  conveying  public 
money,  and»  according  to  the  usage,  had  been  required  to  pay, 
and  had  paid,  as  well  one-third  thereof,  as  also  one-third  of  the 
freight  for  conveying  private  money,  to  the  commander  in  chief, 
under  whose  command  they  were ;  and  that  in  the  present  case, 
the  sum  of  2,5002.  was  on  the  22nd  of  November,  1808,  paid  by 
the  prize  or  navy  agent  of  the  plaintiflF,  (by  whom  the  same  had 
been    previously  received,)   to    the    late  Admiral    Dacres,   on 
account,  and  in  part  payment  of  one-third  of  the  freight  of  the 
[  ♦lie  ]      money  *so  conveyed  by  the  Arethusa,  (that  is  to  say,)  the  sum  of 
2,479i.  12a.  9rf.,  for  one-third  of  the  freight  of  the  private  money, 
and  the  sum  of  201.  7a.  8^.,  residue  of  the  2,500Z.,  on  account, 
and  in  part  of  one-third  of  the  freight  of  the  public  money,  so 
conveyed  by  that  ship,  which  payment  was  made  on  the  behalf, 
and  account,  and  with  the  sanction  of  the  plaintiff,  with  know- 
ledge of  the  circumstances  before  stated,  but  under  an  idea  of  a 
right  in,  the  admiral  to  a  third  of  such  freight,  on  the  ground  of 
the  beforementioned  usage ;  and  for  the  recovery  of  which  sum 
of  2,500^.,  the  present  action  was  brought.    The  question  for  the 
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opinion  of  the  Court  was,  whether  under  the  circumstances     Bbisbane 
stated,  the  plaintiff  was  entitled  to  recover :    if  he  was,  the      dacres. 
verdict  was  to  be  entered  for  the  plaintiff,  for  such  sum  as  the 
Court  should  direct;  and  if  not,  the  present  verdict  for  the 
defendant  was  to  stand. 

[After  argument  the  Court  took  time  for  consideration.] 

On  this  day  (July  6th)  the  Judges  of  the  Court  delivered  their       [  151  ] 
opinions  seriatim. 

GiBBs,  J.  read  the  warrant : 

I  read  this  particularly,  because  it  has  been  contended  that 
the  terms  of  the  warrant  give  the  reward  to  the  captains  exclu- 
sively. I  do  not  know  that  it  is  necessary  for  me  to  state  the 
correspondence;  the  sum  of  it  is  this,  that  the  lords  of  the 
treasury  proposed  to  the  lords  of  the  admiralty  that  a  certain 
sum  should  be  paid  to  the  commanders  of  ships  of  war  which 
should  carry  dollars;  the  admiralty  fell  into  this,  and  agreed 
that  an  allowance  should  be  made  to  the  commanders  of  such 
ships  as  shall  carry  treasure ;  the  purpose  of  setting  out  these 
letters  is,  to  shew  that  the  terms  of  them  apply  only  to  the 
captains  commanding  these  ships,  without  any  reference  to  the 
admirals.  *The  case  then  states  that  the  payment  was  made  on  [  *152  ] 
the  behalf  and  account,  and  with  the  sanction  of  the  plaintiff, 
but  under  an  idea  that  he  was  bound  to  pay  it  under  the  prac- 
tice. With  respect  to  the  freight  of  private  dollars,  we  are  all 
agreed ;  and  as  Captain  Brisbane  had  no  right  to  carry  those 
dollars  at  all,  and  stipulated  for  and  received  a  freight  to  which 
he  had  no  right,  and  afterwards  in  pursuance  of  an  understand- 
ing with  Admiral  Dacres,  imparted  a  part  to  him  in  manner 
agreed  on;  we  are  all  of  opinion,  that  this  carrying  of  the 
dollars  was  an  illegal  transaction,  that  the  whole  which  followed 
was  tainted  with  the  same  illegality,  and  that  the  money  paid 
cannot  be  recovered  at  all,  inasmuch  as  the  captain  could  not 
lawfully  employ  the  ship  and  crew,  which  ought  to  be  employed 
in  the  service  of  his  Majesty,  in  carrying  bullion  for  individuals. 
I  think  as  to  the  20Z.,  he  cannot  recover  back  the  one-third  of 
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Bbibbake  that.  We  must  take  this  payment  to  have  been  made  mider  a 
Dacbes.  demand  of  right,  and  I  think  that  where  a  man  demands  money 
of  another  as  a  matter  of  right,  and  that  other,  with  a  full  know- 
ledge of  the  facts  upon  which  the  demand  is  founded,  has  paid  a 
sum,  he  never  can  recover  back  the  sum  he  has  so  voluntarily 
paid.  It  may  be,  that  upon  a  further  view  he  may  form  a  dif- 
ferent opinion  of  the  law,  and  it  may  be,  his  subsequent  opinion 
may  be  the  correct  one.  If  we  were  to  hold  otherwise,  I  think 
many  inconveniences  may  arise ;  there  are  many  doubtful  ques- 
tions of  law:  when  they  arise,  the  defendant  has  an  option, 
either  to  litigate  the  question,  or  to  submit  to  the  demand,  and 
pay  the  money.  I  think,  that  by  submitting  to  the  demand,  he 
that  pays  the  money  gives  it  to  the  person  to  whom  he  pays  it, 
and  makes  it  his,  and  closes  the  transaction  between  them.  He 
who  receives  it  has  a  right  to  consider  it  as  his  without  dispute : 
he  spends  it  in  confidence  that  it  is  his ;  and  it  would  be  most 
[  •las  ]'  mischievous  and  unjust,  *if  he  who  has  acquiesced  in  the  right 
by  such  voluntary  payment,  should  be  at  liberty,  at  any  time 
within  the  Statute  of  Limitations,  to  rip  up  the  matter,  and 
recover  back  the  money.  He  who  received  it  is  not  in  the  same 
condition :  he  has  spent  it  in  the  confidence  it  was  his,  and 
perhaps  has  no  means  of  repayment.  I  am  aware  cases  were 
cited  at  the  Bar,  in  which  were  dicta  that  sums  paid  under  a 
mistake  of  the  law  might  be  recovered  back,  though  paid  with  a 
knowledge  of  the  facts ;  but  there  are  none  of  these  cases  which 
may  not  be  supported  on  a  much  sounder  ground.  In  the  case 
of  Farmer  v.  Arundel,  2  Bl.  Hep.  826,  Db  Grey,  Ch.  J.  indeed 
says :  "  When  money  is  paid  by  one  man  to  another  on  a  mis- 
take  either  of  fact,  or  of  law,  or  by  deceit,  this  action  (of  money 
had  and  received)  will  certainly  lie."  Now  the  case  did  not  call 
for  this  proposition  so  generally  expressed ;  and  I  do  think,  that 
doctrine,  laid  down  so  very  widely  and  generally,  where  it  is  not 
called  for  by  the  circumstances  of  the  case,  is  but  little  to  be 
attended  to ;  at  least  it  is  not  entitled  to  the  same  weight  in  a 
case  where  the  attention  of  the  Court  is  not  called  to  a  distinc- 
tion, as  it  is  in  a  case  where  it  is  called  to  the  distinction.  Now 
in  the  very  next  case  cited,  Lowry  v.  Bourdieu,  Doug.  471,  which 
was  so  early  as  21  Geo.  III.,  the  distinction  is  taken.     After  the 
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other  Judges,  Buller,  J.  says:  I  am  clear  that  the  plaintiff    Bbisbane 
ought  not  to  recover,  for  there  is  no  fraud  on  the  part  of  the      dacbkb. 
underwriters ;  and  in  a  case  where  there  is  no  mistake  of  fact, 
or  ignorance  of  fact,  the  money  cannot  be  recovered  back,  for 
the  rule  applies,  that  ignorantia  legis  non  excusat.     This  distinc- 
tion was  thus  pointedly  stated  in  the  presence  of  Lord  Mansfield, 
who  heard  it,  and  whose  attention  must  be  called  to  it ;  and  he 
at  the  end  of  the  case  guards  the  world  against  the  conclusion, 
that  in  no  case  can  money  paid  on  an  illegal  transaction  be 
recovered  back;  for  in  case  of  extortion,  he  says,  it  may.    *I      [•is*! 
mention  this  to  shew,  that  although  Lord  Mansfield  spoke 
immediately  after  Bullbb,  J.,  and  must  have  heard  and  noticed 
his  doctrine,  he  expresses  no  dissatisfaction  with  it.    The  next 
case  is  Bize  v.  Dickasan,  1  T.  B.  285, t  an  action  brought  by  an 
insurance-broker  to  recover  back  from  the  assignees  of  a  bank- 
rupt so  much  of  a  sum  of  money  which  the  plaintiff  had  paid  to 
the  assignees  for  a  debt  due  to  the  bankrupt,  as  the  plaintiff 
might  have  deducted  by  way  of  set-off  by  reason  of  losses  which 
had  accrued  before  the  bankruptcy  upon  policies  effected  by  the 
plaintiff  and  subscribed  by  the  bankrupt.    It  is  most  certain  that 
the  only  question  brought  under  the  consideration  of  the  Court 
in  that  case  was,  whether  the  right  of  the  broker,  who  had  a  del 
credere  commission,  to  make  the  deduction,  ranged  itself  under 
the  case  of  Grove  v.  Dubois,  1  T.  E.  112,  and  Mingay  declined 
all  argument,  and  gave  up  the  case.    It  was  taken  for  granted 
without  argument,  that  if  the  plaintiff  would  have  had  a  right  to 
make  the  deduction  before  payment,  he  might  recover  back  the 
amount  after  payment.      Lord  Mansfield  mentioned  in  his 
judgment  many  cases  where  money  paid  could  not  be  recovered 
back,  although,  if  it  had  not  been  paid,  it  could  not  have  been 
enforced ;  and  he  concludes  by  saying,  that  where  money  is  paid 
under  a  mistake,  which  there  was  no  ground  to  claim  in  con- 
science, it  may  be  recovered  back.    Mistake  may  be  a  mistake  of 
lav?  or  of  fact ;  but  I  cannot  think  Lord  Mansfield  said  ''  mis- 
take of  law ; "  for  Lord  Mansfield  had,  six  years  before,  in 
JLowry  v.  Bourdieu^  heard  it  said,  "  money  paid  in  ignorance  of 

i*  As  to  reasouB  for  the  omission  of  this  case  in  B.  B.,  see  remarks  in 
Fref .  to  Vol.  IV.  p.  viiL— B.  C. 

8  A  2 
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Bbibbanb  the  law  could  not  be  recovered  back/*  and  had  not  dissented 
Dacbbb.  from  the  doctrine,  and  Bulleb,  J.  sate  by  him,  who  had  ex- 
pressly stated  the  distinction  six  years  before  in  Lowry  y. 
Bourdieu,  and  would  not  have  sate  by  and  heard  the  contrary 
stated  without  noticing  it.  Lord  Mansfield's  dictum  is,  that 
[  •iss  ]  money  paid  by  mistake,  which  *could  not  be  claimed  in  con- 
science, might  be  recovered  back.  I  have,  however,  considerable 
difficulty  in  saying  that  there  was  anything  unconscientious  in 
Admiral  Dacres,  in  requiring  this  money  to  be  paid  to  him,  or 
receiving  it  when  it  was  paid.  Ever  since  the  date  of  this  corre- 
spondence, it  had  been  the  practice  of  the  admirals  to  receive 
this ;  their  right  to  it  had  never  been  questioned  at  the  time 
when  Admiral  Dacres  received  this  sum.  Chatjield  v.  Paxtoriy 
B.  E.  39  Geo.  III.  Mich.  Term.  A  bill  had  been  paid  by  the 
plaintiff  to  the  defendant's  house  in  India,  which  was  dis- 
honoured in  consequence  of  the  defendant's  having  been  guilty 
of  laches,  which  they  did  not  disclose.  The  bill  was  protested 
and  sent  back  to  England,  and  the  plaintiff  was  called  on  in 
England  to  pay  it,  certainly  under  an  ignorance  of  the  circum- 
stances which  had  taken  place  in  India.  In  consequence  of  this 
demand,  he  accepted  another  bill ;  and  before  that  bill  was  mature, 
a  correspondence  took  place,  which,  as  I  contended,  informed 
the  plaintiff  of  all  the  circumstances  attending  the  presenting  of 
the  first  bill,  and  shewed  that  Chatfield  need  not  have  accepted 
that  second  bill,  and  therefore  that  he  need  not  have  paid  it ; 
but  he  did  pay  it,  and  I,  for  the  defendant,  contended,  that 
either  he  ought,  relying  upon  that  defence,  not  to  have  paid  it, 
or  that  having  paid  it,  he  could  not  recover  it  back.  Lord 
Ebnyon  at  Nisi  Frius  commented  on  the  letters :  one  said  that 
the  plaintiff  was  going  to  Bengal,  where  he  hoped  to  gain  a  more 
full  knowledge  of  the  case.  Lord  E^enyon  stated,  that  although 
the  letters  might  amount  to  evidence  of  knowledge  of  the  facts, 
they  did  not  shew  an  acquiescence  in  the  loss  of  the  money, 
and  he  thought  a  payment  made  under  an  ignorance  of  the  law, 
would  enable  the  plaintiff  to  recover  back  the  money.  He  also 
added,  that  perhaps  the  party,  though  he  knew  both  the  law  and 
L  *156  j  the  fact,  yet  if  he  paid  both  under  fear  of  arrest,  *for  want  of 
evidence  to  maintain  his  case,  might  afterwards  recover  it ;  to 
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that  doctrine  I  acceded,  and  still  accede ;  but  I  moved  for  a  new  Bbisbake 
trial,  on  the  misdirection  of  the  Judge  upon  the  first  point,  that  dacbbs. 
money  paid  under  ignorsuice  of  the  law,  with  knowledge  of  the 
facts,  might  be  recovered  back ;  whereas,  I  said,  if  it  had  been 
paid  with  ignorance  of  the  facts,  but  with  knowledge  of  the  law, 
it  might  be  recovered.  On  the  discussion  of  the  rule  nisiy  not 
one  of  the  Court  espoused  the  doctrine  of  Lord  Kenyok,  or 
attempted  to  support  it,  but  they  recurred  to  the  letters,  and 
found  those  passages  in  them,  from  whence  they  inferred  that 
the  plaintiff  was  ignorant  of  a  part  of  the  facts :  it  was  a  very 
complicated  case.  Lord  Kenton  at  that  time,  and  Ashhubst,  J. 
put  it  wholly  on  the  ground  of  the  plaintiff's  not  having  had  a 
knowledge  of  the  facts.  They  go  on  to  say,  that  where  a  man 
pays  without  knowledge,  but  only  with  a  blind  suspicion  of  the 
facts,  still  he  may  recover.  Gbose,  J.  doubts  whether  the 
plaintiff  was  not  acquainted  with  the  facts  before  he  paid  the 
bill ;  but  he  tacitly  admits  that  if  the  plaintiff  did  know  the 
facts,  then  the  money  could  not  be  recovered  :  so  that  he  must 
be  considered  as  being  clearly  of  opinion,  that  if  it  was  paid  with 
a  knowledge  of  all  the  facts,  it  could  not  be  recovered  back :  and 
Lawbbnce,  J.  doubted,  not  whether  the  plaintiff  had  knowledge 
of  the  law,  but  of  the  facts ;  for  that  although  the  plaintiff 
seemed  to  have  been  apprized  before  he  paid  the  bill,  of  the 
general  outline  of  his  defence,  he  was  not  then  so  conversant 
with  the  particular  facts  now  appearing,  as  to  have  been  able  to 
resist  the  demand  then  made  on  him,  if  an  action  had  been 
brought.  Here  then,  is,  I  may  say,  the  ultimate  opinion  of 
Lord  Kenton,  for  he  first  directed  the  jury  it  might  be  recovered 
back  if  paid  with  a  knowledge  of  the  facts,  but  without  know- 
ledge of  the  law,  which  opinion  he  wholly  afterwards  abandons. 
Among  all  the  practitioners  *of  the  Court  of  King's  Bench,  where  [  •157  ] 
questions  of  this  sort  very  frequently  arise  on  insurance  trans- 
actions, we  were  universally  of  this  opinion,  that  where  the 
money  was  paid  with  a  knowledge  of  the  facts,  it  could  not  be 
recovered  back.  One  underwriter  chose  to  pay,  rather  than 
resist,  another  resisted  and  succeeded ;  in  all  similar  cases  it 
would  be  very  easy  to  say,  "  I  paid  this  without  a  knowledge  of 
the  law,  and  therefore  may  recover  it  back.''    Our  only  question, 
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Brisbane  then,  in  all  cases  was,  whether  the  facts  were  known :  this  was 
DACBE8.  *^®  universal  practice,  till  BUbie  v.  Lumleyj  2  East,  469 1  occurred : 
that  case  was  tried  at  York,  before  Bookb,  J.,  who  ruled  differ- 
ently: after  the  report  was  read,  Lord  Ellenbobouoh  asked 
Wood,  B.,  then  of  counsel  for  the  plaintiff,  whether  he  could 
find  any  case  which  would  support  it ;  and  he  cited  none.  Lord 
Ellenbobouoh  said  he  never  heard  of  any,  except  Chatfidd  v. 
Paxton,  and  that  it  was  so  doubtful  at  last  upon  what  precise 
ground  that  case  turned,  that  it  was  not  reported,  and  the  rule 
was  made  absolute  for  a  new  trial.  Now  this  was  a  direct 
decision  upon  the  point,  certainly  without  argument ;  but  the 
counsel,  whose  learning  we  all  know,  and  who  was  never  forward 
to  give  up  a  case  which  he  thought  he  could  support,  abandoned 
it.  In  Herbert  v.  Champion^  1  Camp.  184,  t  a  distinction  is 
clearly  taken  between  an  adjustment  on  a  policy,  and  a  payment 
on  the  adjustment ;  and  Lord  Ellenbobouoh  says,  that  if  the 
money  has  been  paid,  it  cannot  be  recovered  back  without  proof 
of  fraud.  I  am  therefore  of  opinion  this  money  cannot  be  re- 
covered back.  I  think  on  principle  that  money  which  is  paid  to 
a  man  who  claims  it  as  his  right,  with  a  knowledge  of  all  the 
facts,  cannot  be  recovered  back.  I  think  it  on  principle,  and  I 
think  the  weight  of  the  authorities  is  so,  and  I  think  the  dicta 
that  go  beyond  it,  are  not  supported  or  called  for  by  the  facts  of 
the  cases.  BUbie  v.  Lumley,  I  think,  is  a  decision  to  that  effect ; 
[  *i58  ]  *and  for  these  reasons,  I  am  of  opinion,  the  plaintiff  is  not 
entitled  to  recover. 

Ghambbe,  J.: 

I  concur  in  thinking  the  money  is  not  recoverable  on  the  pay- 
ment of  the  private  freight,  whether  the  carriage  of  the  treasure 
be  considered  as  a  legal,  or  as  an  illegal  transaction.  If  illegal, 
the  money  clearly  cannot  be  recovered ;  if  it  be  legal,  the  right 
to  carry  it  must  arise  from  the  permission  of  Government ;  and 
as  the  practice  has  been  uniform  for  the  admiral  to  receive  his 
third  part,  we  must  take  it,  that  it  is  a  part  of  the  practice,  and 
that  the  whole  practice  has  had  that  assent  of  the  Gk)vemment. 
As  to  the  freight  for  the  carriage  of  the  public  property,  I  think 
t  6  E.  E.  479.  t  10  E,  E.  657. 
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it  stands  on  a  different  ground,  and  that  the  action  is  maintain-  Bbisbanb 
able.  The  plaintiff  had  a  right  to  it,  and  the  defendant  in  dacsbs. 
conscience  ought  not  to  retain  it.  The  rule  is,  that  when  he 
cannot  in  conscience  retain  it,  he  must  refund  it,  if  there  is 
nothing  illegal  in  the  transaction :  the  case  is  different  where 
there  is  an  illegality.  I  do  not  think  the  case  of  Cliatfield  v. 
Paxton  applies  much  in  this  view  of  the  question.  I  never 
heard  of  the  several  parts  of  that  case  till  now,  but  I  think  there 
are  sufficient  authorities  to  say  this  person  has  paid  this  money 
in  his  own  wrong,  and  that  it  may  be  recovered  back.  In  the 
case  of  BiUne  v.  Lumley,  there  was  a  letter  said  to  have  been 
concealed,  that  ought  to  have  been  disclosed :  this  letter  waB 
shewn  to  the  underwriters,  and  they  after  reading  it,  thought  fit 
to  pay  the  money.  Now  there  the  maxim  volenti  non  Jit  injuria 
applies :  in  that  case  all  argument  was  prevented  by  a  question 
put  by  the  Court  to  the  counsel.  I  am  not  aware  of  any  par- 
ticular danger  in  extending  the  law  in  cases  of  this  sort,  for  they 
are  for  the  furtherance  of  justice ;  neither  do  I  see  the  applica- 
tion of  the  maxim  used  by  Bulleb,  J.  in  the  case  of  Lowry  v. 
BourdieUf  and  cited  by  the  Court  in  BUbie  v.  Lumley,  ignorantia 
juris  *non  excvsat^  it  applies  only  to  cases  of  delinquency,  where  [  *159  ] 
an  excuse  is  to  be  made :  I  have  searched  far,  to  see  if  I  could 
find  any  instance  of  similar  applfcation  of  this  maxim.  I  have 
a  very  large  collection  of  maxims,  but  can  find  no  instance  in 
which  this  has  been  so  applied.  I  cannot  see  how  it  applies 
here.  In  Lowry  v.  Bourdieu,  the  decision  turned  on  the  trans- 
action being  illegal,  and  it  being  illegal,  the  maxim  applied,  in 
pari  delicto  potior  est  conditio  defendentis.  Moses  v.  Macfarlane, 
1  Bl.  219,  and  a  number  of  subsequent  cases  decide,  that  where 
the  plaintiff  is  entitled,  ex  aqtu)  et  bono,  to  recover,  he  may 
recover.  In  Farmer  v.  Arundel,  the  opinion  of  Db  Gbby  is  not 
a  mere  dictum,  it  is  part  of  the  argument,  it  is  a  main  part  of 
the  argument.  He  there  says,  where  money  is  paid  under  a 
mistake  either  of  fact,  or  of  law,  or  by  deceit,  this  action  will 
certainly  lie.  It  seems  to  me  a  most  dangerous  doctrine,  that  a 
man  getting  possession  of  money,  to  any  extent,  in  consequence 
of  another  party's  ignorance  of  the  law,  cannot  be  called  on  to 
repay  it.     Suppose  an  administrator  pays  money  per  capita  in 
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BfiisBAxx  misapplication  of  the  effects  of  the  intestate,  shall  it  be  said  that 
Dacres.  ho  cannot  recover  it  back  ?  It  is  said,  that  may  be  remedied  in 
equity ;  this  is  an  equitable  action,  and  it  would  be  of  bad  effect, 
if  it  should  not  prevail  in  like  cases.  In  the  case  of  Bize  v. 
Dickason,  Lord  Mansfield  held,  that  if  a  person  has  paid  that 
which  in  conscience  he  ought,  but  the  payment  of  which  could 
not  be  compelled,  it  shall  not  be  recovered  back  in  an  action  for 
money  had  and  received,  but  that  where  a  man  has  paid  money 
under  a  mistake,  which  he  was  neither  bound  in  law,  nor  called 
on  in  conscience  to  pay,  he  may  recover  it  back.  Now  the  case 
against  the  plaintiff  is  not  so  strong  as  it  has  been  stated.  I  do 
not  find  in  the  case  that  any  demand  was  ever  made  of  him,  or 
any  question  mooted,  upon  which  he  thought  it  better  to  submit, 
than  to  litigate  the  point.  No  option  ever  presented  itself  to 
[  *160  ]  *him,  and  the  maxim,  volenti  non  Jit  injuria,  does  not  apply. 
It  appears  to  me  that  the  justice  of  the  case  with  respect  to  the 
freight  of  the  public  treasure  is  entirely  with  the  plaintiff.  As 
to  the  insurance  cases  that  have  been  cited,  a  great  deal  of 
fabricated  law  has  been  newly  created  within  a  few  years,  and 
the  Courts  have  to  decide  on  difficult  and  complex  cases :  but 
those  doctrines  must  not  be  carried  into  the  general  law,  but 
confined  to  the  occasions  which  give  rise  to  them.  I  therefore 
think  the  plaintiff  may  recover  as  to  the  202. 

Hbath,  J. : 

There  are  two  questions  in  this  case.  As  to  the  question 
whether  a  payment  made  under  ignorance  of  the  law  without 
ignorance  of  the  facts,  will  enable  a  man  to  recover  his  money 
back  again,  it  is  very  difficult  to  say  that  there  is  any  evidence 
of  ignorance  of  the  law  here ;  an  officer  is  sent  on  a  profitable 
service,  the  admirals  are  in  the  habit  of  receiving  a  proportion 
of  the  officer's  recompense,  and  it  is  very  likely  the  officer  should 
acquiesce  in  the  demand.  He  might  not  like  to  contest  the 
point  with  his  superior  officer.  I  think  a  payment  made  with 
knowledge  that  a  request  would  be  made,  is  not  distinguishable 
from  the  case  of  an  actual  demand.  Now  if  money  be  received 
without  expressing  the  use  to  which  it  is  paid,  it  is  received  to 
the  use  of  the  payer ;  but  when  it  is  expressed  to  what  use  it  is 
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paid,  that  presomption  does  not  arise :   here  the  use  was  dis-     Bbisbakb 
tinctly  expressed.    Moses  v.  Macfarlane  has  properly  been  qnes-      dacbbs. 
tioned  in  many  cases,  and  particularly  by  Eyre,  Ch.  J.  and  in 
Marriott  v.  Hampton,  7  T.  B.  269,+  in  which  the  plaintiff  sought 
to  recover  back  the  amount  of  a  debt  recovered  by  law  from  him, 
whereas  he  had  paid  it  before,  but  it  was  held  that  the  action 
was  not  maintainable.     That  was  the  case  of  judicium  redditum 
in  inmtum,  but  this  is  a  stronger  case ;   for  the  plaintiff  is  a 
judge  in  his  own  cause,  and  decides  against  himself ;   and  *he      [  *^^^  ] 
cannot  be  heard  to  repeal  his  own  judgment.     Lord  Eldon, 
Chancellor,  in  Bromley  v.  Holland,  7  Ves.  23,  t  approves  Lord 
Eenyon's  doctrine,  and  calls  it  a  sound  principle,  that  a  payment 
voluntarily  made  is  not  to  be  recovered  back.      The  plaintiff 
ought  not  to  recover. 

Mansfield,  Gh.  J. : 

I  think  in  this  case,  the  plaintiff  ought  not  to  recover.  If  it 
was  against  his  conscience  to  retain  this  money,  according  to 
the  doctrine  of  Lord  Eenyon,  an  action  might  be  maintained  to 
recover  it  back,  but  I  do  not  see  how  the  retaining  this  is  against 
his  conscience ;  for  how  is  it  claimed  ?  Before  1801  the 
captains  always  paid  freight  to  themselves  both  for  private  and 
public  treasure,  before  they  paid  over  the  residue  of  the  dollars. 
At  that  time  it  was  thought  proper  that  that  practice  should  be 
discontinued  so  far  as  related  to  the  freight  of  the  public  treasure ; 
but  in  order  to  make  captains  more  attentive  to  their  charge,  the 
treasury  and  admiralty  thought  it  would  be  proper  to  make 
them  an  allowance,  and  that  was  to  be  paid  to  the  captain  by  a 
warrant  from  the  treasury ;  but  so  it  bad  before  been,  whe^  the 
captain  deducted  it,  that  was  paid  to  the  captain,  and  before 
that  a  practice  had  prevailed,  one  knows  not  how,  but  probably 
by  some  analogy  to  the  practice  of  prize-money,  that  the  flag 
officer,  when  only  one,  should  be  entitled  to  one-third ;  when 
more  than  one  flag  officer,  they  shared  it  in  certain  proportions. 
In  the  order  which  was  made  for  letting  them  thenceforth  be 
paid  by  a  warrant,  instead  of  deducting  the  freight  themselves, 
nothing  is  said  about  any  allowance  to  be  made  to  admirals; 
t  4  B.  B.  439.  t  6  B.  B.  68. 
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Bbibbavs    the  order  is  quite  silent  on  the  subject  of  what  the  captain  shall 
Dagbeb.      ^^  wi*^  *^®  freight  when  he  has  it,  but  the  ofl&cers  of  the  navy 
all  thinking  that  they  were  to  proceed  as  they  before  did,  go  on, 
the  one  to  pay,  and  the  other  to  receive,  as  they  had  done  before 
this  alteration,  and  the  admirals  receive  their  share  as  before ; 
[  *162  ]      the  admiral  and  captain  each  thinking  that  their  ^rights  con- 
tinue as  before,  the  admiral,  that  he  has  his  accustomed  right, 
the  captain,  that  it  is  his  duty  to  pay  the  accustomed  share,  the 
one  pays,  and  the  other  receives  it.     This  then  being  so,  the 
admiral  doing  no  more  than  all  admirals  do,  is  it  against  his 
conscience  for  him  to  retain  it?     I  find  nothing  contrary  to 
aquum  et  banum,  to  bring  it  within  the  case  of  Moses  v.  Mae- 
farlane,  in  his  retaining  it.     So  far  from  its  being  contrary  to 
aquum  et  bonunif  I  think  it  would  be  most  contrary  to  aquum  et 
honum  if  he  were  obliged  to  repay  it  back.    For  see  how  it  is ! 
If  the  sum  be  large,  it  probably  alters  the  habits  of  his  life,  he 
increases  his  expenses,  he  has  spent  it  over  and  over  again; 
perhaps  he  cannot  repay  it  at  all,  or  not  without  great  distress : 
is  he  then,  five  years  and  eleven  months  after,  to  be  called  on  to 
repay  it?     The  case  of   Farmer  v.  Arundel,  and  Ds  Ghet's 
maxim  there,  is  cited  :  it  certainly  is  very  hard  upon  a  Judge,  if 
a  rule  which  he  generally  lays  down,  is  to  be  taken  up  and 
carried  to  its  full  extent.     This  is  sometimes  done  by  counsel, 
who  have  nothing  else  to  rely  on ;  but  great  caution  ought  to  be 
used  by  the  Court  in  extending  such  maxims  to  cases  which  the 
Judge  who  uttered  them  never  had  in  contemplation.    If  such  is 
the  use  to  be  made  of  them,  I  ought  to  be  very  cautious  how  I 
lay  down  general  maxims  from  this  bench.    In  the  case  of  Bize 
V.  Dickason,  the  money  ought  conscientiously  to  have  been 
repaid.     There  is  no  other  case  cited  as  an  authority  for  the 
proposition.     The  maxim,  volenti  non  fit  injuria,  applies  most 
strongly  to  this  case.     Lowry  v.  Bourdieu  was  the  case  of  a 
gaming  policy.    A  bond  had  been  given  for  securing  the  money 
lent,  which  was  the  only  interest  intended  to  be  insured  :   if  the 
plaintiff  could  have  recovered  on  the  policy,  he  might  have 
recovered  the  money  twice.     The  insurance  was  on  goods,  and 
he  had  no  interest  whatsoever  in  those  goods,  otherwise  than 
[  *i6d  ]      that,  if  the  goods  arrived,  the  owner  of  them  *would  be  the 
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better  able  to  pay  his  debt.  The  last  case  is  BUbie  v.  Lwndey.  Bhibbanb 
Certainly  it  was  not  argued,  bat  it  is  a  most  positive  decision ;  dacbbs. 
and  the  counsel  was  certainly  a  most  experienced  advocate,  and 
not  disposed  to  abandon  tenable  points.  My  brother  Ghambbe 
pat  the  case  of  an  administrator  paying  away  the  assets  in  an 
undue  course  of  administration.  I  know  not  that  he  could 
recover  back  money  so  paid  :  certainly  if  he  could,  it  could  be 
only  under  the  principle  of  aquum  et  bonum.  There  being 
therefore  no  case  which  has  been  argued  by  counsel,  wherein 
the  distinction  has  been  taken,  and  in  which  this  doctrine  has 
been  held,  and  as  we  do  not  feel  ourselves  called  upon  to  over- 
rule so  express  an  authority  as  BiUne  v.  Lundey,  I  am  of  opinion 
that  the  defendant  is  entitled  to  retain  this  money.  We  hear 
nothing  of  what  is  become  of  the  assets  in  this  case :  perhaps 
they  may  be  applied  among  the  next  of  kin,  and  dissipated ; 
but  what  would  be  the  situation  of  the  parties,  if,  at  the  end  of 
five  years  and  eleven  months,  they  could  be  called  on  to  refund 
in  such  a  case !  I  am  therefore  of  opinion  that  there  ought  to 
be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


COHEN  V.  BULKELEY.t  isis. 

(5  Taunt.  165—166.)  'My  7. 

If  the  Court  thinks  it  reasonable  to  open  a  consolidation-rule,  and  try        r  igg  i 
a  second  cause,  they  will  extend  to  the  second  trial  all  such  terms  made        ^        ^ 
compulsory  on  the  party  successful  in  the  first  cause,  as  are  requisite 
for  attaining  the  merits. 

This  was  one  of  four  causes  which  were  bound  to  abide  the 
event  of  such  one  of  them  as  should  be  first  tried,  by  a  consoli- 
dation-rule which  had  been  granted  on  the  terms  that  the  de- 
fendant should  permit  the  deposition  of  the  captain  of  the  vessel 
insured  to  be  read  in  evidence  upon  the  trial.  The  first  case 
tried  was  that  of  Cohen  v.  Hannam,  ante,  p.  702,  the  event  of 
which  was  favourable  to  the  defendants  upon  the  ground  that 
the  plaintiffs  had  not  properly  averred  their  interest ;  whereupon 

t  Followed  in  Bawling^  y.  Regent's  Canal  Ironworks  Co,  (1866)  15  L.  T. 
281.— B.  C. 
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CoHKN       Bestf  Serjt.  had  obtained  a  rule  nisi  permitting  the  plaintiffs  to 
BuLKELET.    amend  their  declaration,  and  to  open  the  consolidation-role,  and 
try  one  other  of  the  causes. 

^  lee  J  Lens,  Serjt.  now  opposed  this  rule,  upon  the  ground  that 

the  defendants  had  purchased  for  the  consideration  of  admitting 
the  captain's  deposition,  the  right  of  having  the  four  causes 
decided  by  the  event  of  Cohen  v.  Hannam,  and  that  it  was  not 
now  competent  for  the  plaintiffs,  who  had  received  the  benefit  of 
that  part  of  the  contract  which  was  beneficial  to  them,  to  rescind 
it  as  to  such  part  as  had  turned  out  adverse  to  them.  At  all 
events,  if  the  Court  should  permit  another  action  to  be  tried, 
they  would  not  compel  the  defendants  a  second  time  to  admit 
the  captain's  deposition  in  evidence. 

Best  supported  his  rule,  and  insisted  he  was  entitled  to  this 
indulgence  likewise. 

Mansfibld,  Gh.  J. : 

This  consolidation-rule  is  to  stand.  One  cause  is  tried,  the 
plaintiff  wants  to  try  another  cause,  and  the  consolidation-rule 
is  never  deemed  absolutely  binding,  unless  the  Court  is  satisfied 
with  the  event  of  the  cause  tried.  The  Court  therefore  think 
the  depositions  ought  to  be  read  in  any  cause  which  the  Court 
shall  think  ought  to  be  tried,  because  there  is  an  implied  con- 
dition in  the  rule  that  any  other  cause  shall  be  tried  in  like 
manner,  and  with  like  evidence,  which  the  Court  may  think 
necessary  to  be  tried  for  achieving  the  justice  of  the  case.  The 
defendants  have  so  far  the  benefit  of  the  consolidation-rule,  that 
the  two  other  causes  are  staid  by  it. 

Chambbb,  J. : 

You  consent  to  those  terms  with  a  view  to  the  decision  of 
all  the  causes,  that  the  merits  of  the  whole  may  be  tried  in  one  : 
the  merits  of  the  cause  have  not  been  tried,  therefore  another 
cause  must  be  tried ;  and  the  defendants  have  virtuaUy  con- 
sented that  the  captain's  deposition  should  be  read  in  that  cause 

also. 

Rule  absolute. 
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DOE,    ON  THE  Demise   of   BRANDON    and    SMITH,       igis. 
V.   CALVERT.  •^!!l.^- 

(6  Taunt.  170—172.)  (•  j^q  -j 

No  less  time  than  twenty  years  f  will  raise  a  presumption  that  a 
mortgage-term  has  been  assigned  or  surrendered. 

Although  the  defendant  in  ejectment  setting  up  the  mortgage- term 
as  a  bar,  neither  proves  that  interest  continues  to  be  paid,  nor  accounts 
lor  his  possession  of  the  mortgage-deed. 

This  was  an  ejectment  brought  to  recover  an  acre  and  a  half 
of  meadow-land  in  Cheadle,  in  the  county  of  Stafford.  The 
demise  was  laid  on  the  25th  of  March,  1812.  Upon  the  trial  of 
the  cause  at  the  Stafford  Lent  assizes,  1818,  before  Graham,  B., 
the  plaintiff  proved  a  feoffment,  dated  1798,  by  which,  after 
reciting  a  conveyance  of  the  premises  by  Broad  to  W.  Smith  in 
trust  to  sell,  W.  Smith  by  the  direction  of  Broad,  for  551.  paid 
by  Simon  Fernyhaugh,  whose  money  it  was,  enfeoffed  Simon 
Fernyhaugh  of  all  that  dole  of  land  in  the  township  of  Cheadle, 
to  hold  to  him  and  his  heirs,  to  the  use  of  Simon  Fernyhaugh 
and  John  Fernyhaugh,  and  the  survivor,  in  fee.  Livery  of  seisin 
was  indorsed.  John  Fernyhaugh  died  in  1811.  Simon  by  lease 
and  release  conveyed  to  Smith  and  Brandon  in  trust  for  Smith. 
The  defendants  claimed  title  under  the  will  of  John  Ferny- 
haugh, which  evidently  could  have  no  operation  upon  this  land ; 
and  that  ground  failing  them,  they  set  up  a  mortgage  for  a  term 
of  years,  bearing  date  in  1794,  made  by  John  Broad  to  Mrs. 
Davenport,  which  comprehended  these  premises,  but  they  did 
not  in  any  way  account  for  their  possession  of  it,  and  they 
proved  no  payment  of  interest  on  the  mortgage.  The  counsel 
for  the  plaintiff  urged,  that  as  there  was  no  proof  that  interest 
had  been  paid  of  late  years  on  this  mortgage,  it  might  be  pre- 
sumed to  be  surrendered,  and  Graham,  B.  being  of  that  opinion, 
the  jury  found  a  verdict  for  the  plaintiff. 

Lens,  Serjt.  had  in  Easter  Term  obtained  a  rule  nm  to  set 
aside  this  verdict  and  enter  a  nonsuit. 

Shepherd,  Serjt.  now  shewed  cause,  contending  that  as  the      [  171  ] 

t  The  twenty  years  is  now  reduced  to  twelve  years  under  the  Act  of  1874, 
37  &  38  Vict.  c.  57.— E.  C. 
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Doe         defendant  claimed  title  under  the  will  of  John  Fernyhaagh,  it 


V. 


Calvebt.  laiJist  be  presumed  that  the  mortgage-term  had  been  assigned  or 
surrendered  either  before  the  purchase  by  the  Femyhaughs,  or 
after  it  in  John  Femyhaugh's  life-time,  and  had  passed  from 
the  custody  of  the  Femyhaughs,  which  was  the  proper  custody 
for  it  if  surrendered  or  re-assigned,  into  the  defendant's  posses- 
sion ;  and  therefore  the  verdict  was  right.  He  disclaimed 
founding  the  presumption*  of  a  surrender  on  the  mere  lapse  of 
18  years. 

Lens  in  support  of  his  rule,  insisted  that  it  was  not  neces- 
sary to  account  for  the  possession  of  a  modern  deed,  as  it  was  of 
an  ancient  deed,  and  therefore,  although  the  defendant  did  not 
shew  whence  he  got  the  mortgage,  there  was  little  ground  for 
supposing  he  derived  it  from  the  Femyhaughs ;  he  might  have 
borrowed  it  from  Mrs.  Davenport,  or  her  assignee.  The  recital 
that  the  premises  were  vested  in  W.  Smith  in  trust  to  sell,  as 
GRAHiM,  B.  thought,  afforded  a  presumption  that  all  mortgages 
were  got  in  and  paid  off,  as  an  act  preparatory  to  the  perfecting 
a  good  legal  title  to  a  purchaser ;  but  that  deed  was  not  evidence 
as  against  the  mortgagee,  being  made  long  subsequent  to  the 
mortgage.  The  circumstance  that  the  lessor  of  the  plaintiff  had 
not  possession  of  the  mortgage-deed,  was  of  itself  strong  evi- 
dence that  the  mortgage  had  not  been  paid  off. 

Mansfield,  Gh.  J. : 

There  is  no  circumstance  here  to  lead  to  the  supposition  that 
the  deed  was  surrendered,  except  the  18  years'  time  ;  if  the  deed 
had  been  assigned  or  surrendered,  the  instrument  whereby  it 
had  been  assigned  or  surrendered  ought  to  be  in  the  possession 
of  the  plaintiff.  No  reason  is  assigned  to  account  why  it  should 
[  *i"2  ]  not  be  there;  the  question  is  therefore  whether  *from  the  cir- 
cumstance of  the  18  years  only,  a  surrender  can  be  presumed. 
I  have  never  known  any  case  in  which  a  shorter  time  than  20 
years  has  been  held  sufficient  to  ground  a  presumption  of  the 
surrender,  and  that  is  often  too  short  a  time,  for  many  times 
receipts  and  documents  may  be  lost.  But  it  is  enough  to  say 
that  20  years  is  the  time  prescribed  by  Act  of  Parliament  as  a 
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bar  to  an  ejectment,  by  analogy  to  which  the  doctrine  of  pre-        Dok 
sumption  has  gone,  and  we  might  as  well   say  a  presumption     calvebt. 
might  be  raised  by  five  years  in  assumpsit,  or  three  years  in 
trespass,  as  18  years  in  ejectment.    Therefore  the  rule  must  be 
made  absolute  for  a  new  trial,  not  for  a  nonsuit,  because  the 
point  was  not  reserved. 

Rule  absolute. 


C.  p.  MICHAELMAS  TERM. 


WHITE  AND  Others,  Assignees  of  SHUTTLEWORTH       isis. 
AND  Another,  Bankrupts,  v.  WILKS.  ^^'^' 

(5  Taunt.  176—179;  S.  0. 1  Marsh.  2.)t  r  ne  ] 

By  a  bargain  and  sale  of  twenty  tons  of  oil  out  of  a  mercliant^s  stock, 
consisting  of  several  large  quantities  of  oil,  in  divers  cisterns,  in  divers 
places,  no  property  passes  :  there  must  be  a  separation  of  the  part  sold 
from  the  rest  of  the  stock. 

This  was  an  action  of  trover  for  linseed-oil,  tried  at  the  sit- 
tings in  London,  after  Trinity  Term,  1813,  before  Mans- 
field, Gh.  J. :  the  case  was,  that  Gleasby,  the  broker  for  both 
parties,  made  out  and  delivered  to  the  bankrupts  a  note  of  sale, 
as  follows:  "London,  14f/i  January,  1812.  Messrs.  Shuttle- 
worth  and  Goodfellow  bought  of  Matthias  Wilks,  20  tons  of  oil 
at  60Z., — l,200i.  Mr.  Wilks  holds  the  above  oil  in  cisterns  for 
Messrs.  Shuttleworth  and  Goodfellow's  accommodation,  charg- 
ing one  Is.  per  ton  per  week  rent.''  A  further  contract  was  also 
written  in  these  terms :  "  London,  14tA  January,  1812.  Bought 
this  day  by  order  of  Messrs.  Shuttleworth  and  Goodfellow,  of 
Matthias  Wilks,  20  tons  of  linseed  oil,  at  601.  per  ton,  usual 
allowances,  to  be  delivered  in  one  month,  and  paid  for  in  four 
days,  by  their  acceptance  at  four  months."  In  pursuance  of 
these  terms  a  bill  was  presented  to  the  bankrupts  for  acceptance, 
and  being  called  for  on  the  day  on  which  the  bankrupt  stopped 
payment,  was  given  up  not  accepted,  for  which  a  cause  was  at 
the  same  time  assigned,  that  the  seller  refused  to  give,  at  the 
end  of  the  four  days,  an  order  for  the  delivery  of  the  oil  to  the 
bankrupts.  At  the  time  of  making  this  contract,  the  defendant, 
t  Sale  of  Goods  Act,  1893,  s.  16. 
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White  who  was  an  oil-merchant,  was  possessed  of  large  qoantities  of 
Wiles.  oil,  lying  in  several  different  cisterns,  at  different  warehouse ; 
[  *177  ]  *^o  particular  cistern  or  warehouse  was  mentioned  to  the  buyers 
as  that  from  which  the  oil  sold  to  the  bankrupts  was  to  be  taken, 
nor  did  the  broker  know  where  the  particular  oil  lay  which  was 
to  satisfy  this  contract,  nor  was  any  specific  quantity  of  20  tons 
weighed  out  for  the  purchaser.  Before  oil  is  actually  delivered, 
it  is  the  custom  of  the  trade  to  weigh  it  out,  and  separate  it 
from  the  mass,  after  which  an  order  is  given  to  the  warehouse 
keeper  to  deliver  it  to  the  purchaser.  The  vendor,  upon  appli- 
cation, had  refused  to  deliver  the  oil  to  the  plaintiffs.  Lens, 
Serjt.  for  the  plaintiffs,  contended  upon  the  authority  of  the 
decision  of  the  Court  of  King's  Bench,  in  IVhitehouse  v.  Frosty 
12  East,  614 1  and  Hurry  v.  Mangles,  1  Camp.  452:  that  the 
sale  in  this  case  was  complete,  and  the  plaintiffs  entitled  to 
recover;  he  relied  on  the  contract  that  the  goods  should  remain 
in  the  vendor's  warehouse  at  a  certain  rent,  as  equivalent  to  an 
actual  admeasurement  and  delivery.  Shepherd,  Serjt.  for  the 
defendant,  contended  that  there  had  been  no  complete  sale, 
because  no,  specific  portion  of  the  oil  had  been  sold,  and  there 
had  been  no  delivery.  Mansfield,  Ch.  J.  was  of  opinion,  fol- 
lowing the  cases  of  Zagury  v.  FumeU,%  and  Amten  v.  Cracm 
and  Beaumont,\\  Michaelmas  Term,  1812,  that  there  was  no 
complete  sale,  because  the  contract  did  not  attach  upon  any 
particular  parcel  of  oil,  nor  had  there  been  any  actual  deliv^-y, 
and  nonsuited  the  plaintiffs. 

Lens  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial, 
upon  the  authority  of  the  cases  which  he  had  cited  at  the  trial. 

Mansfield,  Ch.  J. : 

In  the  case  of  Austen  v.  Craven,  \\  this  Court,  in  direct  opposition 

to  the  cases  cited,  held  that  trover  would  not  lie  for  sugars  which 

[•178]      had  not  been  *specifically  separated  from  the  vendor's  stock, 

and  although  the  objection  was  not  made  fully  comprehensible 

t  11  B.  B.  491,  and  see  note  at         §  11  B.  B.  704  (2  Camp.  240). 
p.  497.— B.  0.  II  13  B.  B.  714  (4  Taunt.  644). 

t  10  B.  B.  727. 
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npon  the  first  trial  of  that  cause,  yet  as  soon  as  it  came  to  be  White 
stated  in  Court,  it  became  too  clear  to  be  resisted  ;  and  although  wilks. 
the  case  was  an  extremely  hard  one,  inasmuch  as  the  very 
persons  who  refused  to  deliver  the  sugars  had  told  the  purchaser 
that  he  might  safely  pay  the  bankrupt  for  them,  we  held  that 
he  could  not  recover,  and  unless  it  can  be  shewn  that  that 
decision  was  wrong,  it  is  impossible  that  the  plaintiff  should 
prevail  in  this  case.  The  objection  here  is,  that  no  specific 
quantity  of  oil  was  sold.  The  quantity  agreed  to  be  sold  was 
mixed  with  a  much  larger  quantity ;  and  not  only  that,  but  it 
was  mixed  with  several  different  quantities :  how  was  it  to  be 
separated  ?  In  the  cases  where  the  payment  of  rent  for  ware- 
house room  has  been  an  ingredient  to  make  a  complete  sale,  the 
question  has  always  been  on  the  constructive  delivery,  not  on 
the  separation  of  the  goods  from  the  mass :  in  all  those  cases 
there  has  been  a  complete  separation  of  the  goods  sold,  and  the 
only  doubt  has  been,  whether  there  were  a  symbolical  delivery. 
This,  too,  is  the  case  of  a  liquid,  which  makes  the  dif&culty 
much  greater  than  in  the  case  of  a  solid  substance. 

Hbath,  J. :  [  179  1 

The  payment  of  rent  is  not  equivalent  to  a  delivery  of  the 
goods.  Suppose  a  part  of  the  oil  in  some  of  these  cisterns  were 
lost  or  burnt,  who  is  to  know  whether  it  is  the  vendor's  or  the 
purchaser's  oil  that  is  destroyed  ?  We  do  not  pretend  to  recon- 
cile the  case  of  Austen  v.  Craven  with  that  of  Whitehovse  v.  Frost, 
it  would  be  impossible  so  to  do ;  and  unless  the  plaintiff  can 
overthrow  that  case,  it  is  impossible  to  grant  a  new  trial  here : 
there  are,  besides,  numbers  of  old  cases,  in  which  it  has  been 
held,  that  the  plaintiffs  could  not  succeed  for  want  of  a  suficient 
certainty  and  separation  of  the  goods  sold. 

The  Court  refused  the  rule. 

Chambre,  J.  was  absent  in  consequence  of  indisposition. 


B.B. — ^VOL.  XIV.  8  B 
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1813.  HODGSON  AND  Others  v.  TEMPLE. 

^'^^-  "'  (5  Taunt  181—182 ;  8.  0.  1  Marahall,  5.) 

[  181  ]  A  person  who  sells  goods  knowing  that  the  purchaser  intends  to  apply 

them  in  an  illegal  trade,  is  nevertheless  entitled  to  recover  the  price 
if  he  yields  no  other  aid  to  the  illegal  transaction  than  selling  the 
goods,  and  obtaining  permits  for  their  delivery  to  the  agent  of  the 
purchaser. 

This  was  an  action  brought  to  recover  the  price  of  spiritaoas 
liquors  sold  and  delivered  to  the  defendant  Nicholas  Temple. 
Upon  the  trial  of  the  cause  at  the  sittings  after  Trinity  Term, 
1818,  the  plaintiffs,  who  were  distillers,  proved  that  they  had 
delivered  divers  quantities  of  spirits  by  the  orders  of  the  plaintiff 
under  permits  which  they  obtained,  authorizing  the  delivery  of 
the  goods  to  Bichard  Temple  as  the  buyer,  and  for  his  use,  at  a 
rectifying  distillery  which  was  entered  with  the  excise  officers  as 
the  distillery  of  Bichard  Temple,  situate  in  Peartree-street ;  but 
it  was  in  fact  the  property,  and  carried  on  for  the  benefit,  of  the 
defendant.  The  defendant  also  kept  a  licensed  retail  shop  in 
Fleet-street  for  the  sale  of  spirituous  liquors,  which  the  plaintiffs 
distinctly  knew. 

After  verdict  for  the  plaintiff.  Shepherd^  Serjt.  now  moved  to 
set  it  aside,  upon  the  ground  that  by  the  statute  26  Geo.  lU. 
c.  78, f  s.  54  "no  person  licensed  to  sell  brandy  or  other  spirits  by 
retail,  or  selling  brandy  or  other  spirits  by  retail,  shall  be  the 
proprietor  or  owner  of  any  distillery  or  rectifying  house,  or  have 
any  part  or  share  in  any  distillery  or  rectifying  house,  or  be  in 
any  manner  concerned  in  the  trade  or  business  of  a  distiller, 
rectifier,  or  compounder  of  spirits ; "  and  the  section  then 
proceeds  to  impose  a  penalty  of  200L  for  the  offence;  and  he 
urged  that  the  plaintiffs  having  furnished  these  liquors  for 
the  very  use  and  purpose  of  being  illegally  employed  in  both 
trades,  and  obtaining  permits  for  the  delivery  to  Bichard  Temple, 
for  the  very  purpose  of  concealing  these  practices  of  the  de- 
fendant, whose  occupation  of  a  retail  dealer  in  spirits  they 
L  ♦J82  1       well  knew,  they  were  so  far  participes  ^criminis,  that  they  could 

t  Bep.  Stat.  Law  Bev.  Act,  1871. 
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not  recover  the  price  of  the  goods  so  sold,  according  to  the  Hodgson 
authority  of  Clugaa  v.  Penaluna,  4  T.  B.  466  f  and  other  similar  tkmplb. 
cases. 

Mansfield,  Gh.  J. : 

This  would  be  carrying  the  law  much  further  than  it  has  ever 
yet  been  carried.  The  merely  selling  goods,  knowing  that  the 
buyer  will  make  an  illegal  use  of  them,  is  not  sufficient  to 
deprive  the  vendor  of  his  just  right  of  payment,  but  to  effect 
that,  it  is  necessary  that  the  vendor  should  be  a  sharer  in  the 
illegal  transaction. 

Heath,  J. : 

Cases  have  been  decided  upon  this  distinction,  as  where  a 
smuggler,  in  time  of  peace,  bought  brandy  in  France,  and  brought 
it  over  here,  and  sold  it,  it  was  held  that  the  vendor  might 
recover  the  price  of  it  in  our  Courts,  Holman  v.  Johnson^  Cowp. 
342  :  but  where  a  smuggler  bought  brandy  in  Guernsey,  and  the 
vendor  packed  it  in  ankers  in  preparation  for  smuggling,  he 
could  not  recover  the  price  of  it,  because  he  was  aiding  in  the 
breach  of  our  revenue  laws.    Biggs  v.  Lawrence,  8  T.  B.  454.1 

The  Court  refused  the  rule, 

Chambre,  J.  was  absent. 


LEAE  V.   HEATH.§  isis. 

(5  Taunt.  201—204 ;  S.  0.  1  Marshall,  19.)  I^ov^S. 

A  defendant  cannot  be  holden  to  bail  in  an  action  on  a  policy  of        [  201  ] 
insurance,  where  there  has  been  no  adjustment,  because  it  is  an  action 
to  recover  unliquidated  damages. 

Although  the  plaintiff  swear  to  a  total  loss. 

And  although  the  defendant  make  an  unqualified  offer  to  pay  80/. 
per  cent. 

Seepherd,  Serjt.  had  on  a  former  day  obtained  a  rule  nisi, 
to  cancel  the  bail-bond  which  had  been  given  by  the  defendant 

t  2  B.  B.  442.  as  to  whether  a  claim  is  a  '*  liqui- 

t  1  B.  B.  740.  dated  demand  "  under  B.  S.  0.  — 

§  This  case  may  still  be  in  point     B.  C. 

3  B  2 
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Leab       to  the  sheriflf  in  this  case,  the  defendant  having  been  holden  to 
n^TH.      ^^^  npon  an   affidavit  stating  that  he  was  indebted  to  the 
plaintiff  in  a  sum  for  a  total  loss  upon  a  policy  of  insurance. 

Lens  and  PeU,  Serjts.  now  shewed  cause : 

They  contended,  first,  that  there  was  neither  practice  nor  reason 
which  prevented  this  arrest.  The  plaintiff  had  positively  sworn 
that  the  defendant  was  indebted :  the  loss  was  sworn  to  be  a  total 
loss,  which  made  the  amount  as  certain  as  the  amount  of  any 
other  debt  could  be.  If  the  plaintiff  swears  falsely  or  maliciously, 
the  defendant  has  his  appropriate  remedy.  In  cases  of  adjust- 
ment, or  of  actions  for  recovering  back  the  premium,  defendants 
may  be  holden  to  bail  on  policies  :  this  was  distinguishable,  too, 
from  cases  of  average  loss,  which  are  more  uncertain  in  amount: 
it  may  be  assumed  to  be  the  ordinary  practice  of  the  Court  of 
King's  Bench,  to  arrest  in  all  cases  on  policies  of  insurance,  for 
[♦202]  it  is  sworn  that  *the  sealer  of  writs,  on  inquiry,  says,  that 
bailable  process  is  sometimes  issued  in  actions  on  policies  of 
assurance.     But  if  the  Court  consider  themselves  bound,  either 

on  the  authority  of  a  case  of v.  Dubois,  said  to  have  been 

decided  in  this  Court,  (though,  as  the  facts  are  not  stated,  that 
may  probably  have  been  an  arrest  for  an  average  loss,  which  is 
a  more  uncertain  demand),  to  restrain  plaintiffs  in  general  cases 
on  policies  from  holding  the  defendants  to  bail,  yet  at  least  in 
this  particular  case  the  general  rule  ought  not  to  prevail ;  for  it 
is  sworn  on  behalf  of  the  plaintiff,  that  the  defendant  has,  since 
the  action  commenced,  offered  to  pay  an  average  loss  of  80^.  per 
cent,  in  full,  so  that,  as  far  as  that  sum  of  802.  goes,  the  debt  is 
ascertained  ;  that  offer  is  at  least  equivalent  to  an  adjustment, 
in  case  of  which,  it  is  admitted,  the  defendant  may  lawfully  be 
holden  to  bail,  as  upon  an  account  stated.  It  appears  by  the 
affidavits  that  this  was  the  case  of  a  total  loss  by  shipwreck,  and 
that  after  an  offer  by  the  plaintiff  of  abandonment,  and  refusal 
by  the  defendant,  the  plaintiff  very  meritoriously  exerted  him- 
self, at  considerable  expense,  to  save  something  from  the  wreck 
for  the  benefit  of  the  underwriters,  but  the  expenses  he  was  at 
were  so  heavy,  that  what  he  recovered  barely  equalled  them,  so 
that  the  loss  remained  a  total  loss  as  before;   and  the  only 
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question  which  the  defendant  made,  was,  whether  it  should  be       Leab 
a  total  loss,  or  a  loss  of  802.  per  cent.  only.     The  last  edition  of      heath. 
Impey's  Practice  contained  a  precedent  of  an  affidavit  to  hold  to 
bail  on  a  policy  upon  an  average  loss,  and  it  does  not  appear  to 
be  on  an  adjustment.    The  defendant  also  apprized  the  plaintiff 
before  the  action  brought  that  if  he  would  accept  70Z.  he  might 
have  it,  but  that  if  he  would  not,  the  defendant  would  use  every 
endeavour  to  delay  the  payment  as  long  as  possible,  which  con- 
duct warrants  every  alacrity  and  diligence  in  the  plaintiff  in 
securing  himself :  at  least,  they  prayed,  that  *if  the  rule  should      [  *203 1 
be  made  absolute,  it  might  be  without  costs,  and  that  the 
defendant  might  be  restrained  from  bringing  any  action. 

Shepherd,  Serjt.  in  support  of  his  rule,  observed  that  this 
was  in  its  nature  a  claim  for  unliquidated  damages,  upon  a 
contract  of  indemnity,  and  it  was  therefore  against  all  principles 
of  the  practice  of  arrest,  to  permit  it  on  such  a  demand.  In 
fact  no  such  practice  had  ever  existed ;  the  sealer  of  writs  could 
not  judge  of  the  propriety  of  the  process  he  issued  ;  the  expres- 
sion that  it  was  occasionally  issued,  shewed  that  it  was  not  the 
ordinary  practice :  the  occasions  on  which  it  was  said  to  issue, 
might  be  upon  adjustments,  or  to  recover  back  premiums.  The 
point  had  recently  been  positively  decided,  upon  argument,  in 
the  case  of v.  Duboia,  in  this  Court ;  and  he  was  there- 
fore entitled  to  have  his  rule  made  absolute  with  costs. 

Mansfield,  Ch.  J.  observed  that  the  stat.  19  Geo.  II.  c.  37, 
8.  5,t  first  enabled  the  defendants  in  actions  on  policies  to  pay 
money  into  Court,  a  proof  that  the  Legislature  did  not  consider 
this  sort  of  demand  as  a  liquidated  debt,  but  as  unliquidated 
damages ;  and  the  practice  previous  to  that  statute,  which  did 
not  allow  money  to  be  paid  into  Court  upon  policies,  is  con- 
firmatory evidence  of  the  same  point.  An  arrest  may  be  made 
for  a  debt,  whether  it  arise  on  an  instrument  under  seal,  or  upon 
a  simple  contract,  but  not  for  unliquidated  damages,  howsoever 
they  arise.  This  rule  therefore  must  certainly  be  discharged, 
upon  the  ground  that  the  plaintiff  has  no  power  to  arrest  in 
t  £ep.  Stat  Law  Bev.  Act,  1867. 
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LsAB  Bucl;  cases.  The  Court,  perhaps,  cannot,  if  they  would,  authorize 
HbIth.  ^^  arrest  in  such  a  case,  any  more  than  they  could  before  the 
[  *204  ]  ^^^*  1^  ^^-  n*  ^^^®  authorized  the  defendant  to  pay  money 
into  Court.  It  is,  however,  evidently  a  mere  mistake  of  *the 
attorney ;  and  it  is  reasonable  that  the  rule  should  be  discharged 
upon  the  terms  of  not  bringing  any  action  for  trespass  and  false 
imprisonment. 

Heath,  J. : 

The  plaintiff  has  not  confined  himself  to  holding  the  defendant 
to  bail  for  the  601.  which  the  defendant  has  admitted,  bat  has 
arrested  him  for  the  whole  demand,  as  for  a  total  loss.  In  this 
instance,  as  in  all  others,  the  party  who  acts  in  contradiction  to 
the  practice  of  the  Court  must  pay  the  costs. 

Rtde  absolute  to  cancel  the  bait-bond,  with  costs,  the 
defendant  undertaking  not  to  bring  any  action 
against  the  plaintiff  for  trespass  and  false  tm- 
prisonment. 


1813.       DOE,    ON    Demise    of    the    GEOCERS'    COMPANY, 
""Hi''  V.  EOE. 

[  206  ]  (5  Taunt.  205—206.) 

The  Gomt,  in  their  discretion,  will  set  aside  a  writ  of  habere  /adas 
poaseuionem  executed,  and  let  in  a  landlord  to  try  an  ejectment,  on 
suggestion  of  collusion. 

The  Grocers'  Company  demised  a  house  in  London  to  Haydn 
for  years,  by  a  lease  which  contained  a  proviso  for  re-entry  in 
case  of  bankruptcy  or  underletting.  Haydn,  by  licence  of  the 
company,  underlet  to  Ingledew,  and  subject  to  such  underlease^ 
he  assigned  the  premises  to  Holmes  for  securing  an  annuity. 
Holmes  was  dead;  Haydn  having  become  a  bankrupt,  the 
company  brought  this  ejectment  to  avoid  the  lease,  and  served 
the  declaration  on  Ingledew,  who  delivered  it  to  the  widow  and 
executrix  of  Holmes,  but  she,  through  inadvertence,  had  per- 
mitted judgment  to  go  by  default,  and  the  plaintiff's  lessors  had 
obtained  a  writ  of  possession,  and  executed  it  on   Ingledew, 
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whom  they  tamed  out  of  possesBion,  and  instantly  redemised  bob 
the  same  premises  to  him,  as  their  tenant.  It  was  suggested  rqe. 
that  this  ejectment  had  been  brought  by  Ingledew's  procure- 
ment, because  he  could  rent  the  premises  upon  better  terms  of 
the  company  than  of  Mrs.  Holmes,  and  she  prayed  to  be  restored 
to  her  possession,  in  order  to  try  the  question  whether  the 
licence  to  make  the  under-lease  did  not  discharge  the  condition 
for  re-entry  on  bankruptcy,  as  well  as  on  under-letting ;  and 
Shepherd,  Serjt.  had  obtained  a  rule  nisi  to  set  aside  the  writ  of 
possession,  and  the  execution  executed  thereon,  against  which 

Best,  Serjt.  shewed  cause,  contending  that  the  practice  was 
uniform,  never  to  set  aside  a  writ  of  possession  executed,  and 
that  the  proposition  which  the  executrix  wished  to  try  was  too 
monstrous  for  the  Court  to  encourage  for  a  moment :  he  alleged 
that  it  was  the  invariable  practice  of  the  lessors  of  the  plaintiff 
to  enforce  *their  right  of  re-entry  in  all  similar  cases,  and  to  [  *206  ] 
demise  the  premises  to  the  tenant  whom  they  found  in  pos- 
session. 

The  CJouRT  held  that  they  had  no  general  rule  which  pre- 
cluded them  from  setting  aside  a  writ  of  habere  facias  possessionem, 
after  execution  had :  it  was  reasonable  that  Mrs.  Holmes  should 
have  an  opportunity  to  try  her  right ;  and  they  made  the  rule 
absolute,  on  payment  of  costs,  for  setting  aside  the  judgment 
and  execution,  and  permitting  the  late  landlord  of  the  tenant  in 
possession  to  try  the  cause. 


Ex  PARTE  JOHN  GEUBB,   Esq.  isis. 

(5  Taunt.  206.)  iV^18. 

The  Court  wiU,  in  a  summary  manner,  take  the  deeds  relating  to  a        r  206  ] 
manor  and  the  court-rolls  out  of  the  hands  of  a  steward,  who  is  an 
attorney  of  the  Court,  at  the  instance  of  the  lord. 

BL088ET,  Serjt.  upon  the  authority  of  Hughes,  Bart.  v.  Mayre, 
8  T.  R.  275,  moved  that  Edward  Grubb,  Gent,  an  attorney  of 
this  Court,  might,  upon  his  oath,  deliver  up  to  John  Grubb, 
Esq.  the  lord  of    the  manor  of  Horsington,  and  some  other 
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Ex  parte  manors,  or  Edward  Tindall,  his  present  steward,  all  the  rolls  of 
Gbcbb.  those  manors,  and  all  other  deeds  and  writings  relating  thereto. 
He  moved  this  upon  an  affidavit  that  Edward  Grubb  had  lately 
succeeded  to  his  late  father  in  the  office  of  steward  of  these 
manors,  to  John  Grubb,  the  owner  thereof,  and  that  upon  appli- 
cation made  to  him  for  the  delivery  of  these  muniments  he  had 
repeatedly  admitted  his  possession  of  them,  but  had  refused  to 
deliver  them  up.  The  Court  at  first  hesitated  whether  they  had 
jurisdiction,  but  on  the  authority  cited,  they  granted  a  rule  nisi, 
which  on  a  subsequent  day  in  the  same  Term,  no  cause  being 
shewn,  was  made 

Absolute. 


1813.  LLOYD  V.   CEISPE. 

Xor^.  (5  Taunt.  249—257.) 

r  249  1  ^  ^^  vendor  of  a  lease,  in  which  is  a  covenant  not  to  assign  without 

the  licence  of  the  lessor,  contract  to  assign  his  interest,  it  is  incumbent 
on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's  Hoenoe  for  the 
assignment. 

This  was  an  action  of  assumpsit :  the  declaration  stated,  that 
by  an  agreement  made  between  the  defendant  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  the  defendant  in  consideration 
of  501.  earnest  then  paid,  and  the  further  sum  of  2911.  5s.  to  be 
paid  to  him  by  the  plaintiff  at  the  time  thereinafter  mentioned, 
did  thereby  agree  to  sell  and  assign  over  unto  the  plaintiff  all 
[  *250  ]  his  interest  in  the  lease  of  the  *Duke's  Head,  situate  at  Leather- 
head,  seven  years  of  which  were  unexpired  at  Lady  Day  then 
last,  subject  to  a  rent  of  181.  ISs.  per  annum ;  also  to  a  covenant 
to  brew  all  beer  sold  on  the  premises,  and  buy  the  malt  for  that 
purpose  of  Mr.  William  Stone,  of  Leatherhead,  which  covenant, 
with  others  contained  in  the  said  lease,  had  then  been  read  and 
explained  to  the  satisfaction  of  the  plaintiff ;  and  the  defendant 
did  thereby  agree  further  to  sell  such  part  of  his  household 
furniture,  fixtures,  utensils,  and  effects  then  on  the  premises, 
and  that  he  might  have  a  right  to  dispose  of,  at  a  fair  appraise- 
ment, to  be  made  by  E.  Imber  &  Co. ;  and  the  defendant  did 
also  agree  to  sell  his  stock  of  beer,  foreign  and  British  spirits 
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and  wines,  not  exceeding  1502.,  the  value  of  which  should  be  Lloyd 
ascertained  by  two  proper  persons  or  their  umpire ;  and  also  to  cbispc. 
assign  the  beer  and  other  licences,  on  being  paid  for  the  unex- 
pired term  therein ;  to  mend,  or  allow  for,  all  external  damaged 
windows,  and  clear  the  premises  from  all  arrears  of  rent  and 
taxes  whatever  up  to  the  29th  day  of  September  then  next, 
which  was  the  time  mutually  agreed  on  for  quitting  and  taking 
possession,  and  completing  that  agreement;  all  expenses 
attending  the  completion  of  which  should  be  paid  in  equal 
moieties  by  the  vendor  and  the  purchaser ;  in  consideration  of 
which,  the  plaintiff  did  agree  to  accept  such  assignment  of  the 
lease,  pay  the  rent,  and  perform  every  covenant  on  the  lessee's 
part  contained  therein  from  thenceforth,  and  also  pay  the  sum 
of  2911.  5«.,  the  remaining  part  of  the  purchase-money  for  the 
lease ;  also  accept  and  pay  for  the  goods,  fixtures,  stock  in  trade, 
&G.  at  the  several  sums  the  same  might  be  appraised  at  as 
aforesaid ;  and  if  the  plaintiff  should  neglect,  or  refuse  to  com- 
ply with,  or  not  complete  his  part  of  that  agreement  on  or 
before  the  29th  day  of  September  then  next,  the  deposit-money 
then  paid  should  be  forfeited,  and  the  defendant  should  be  at 
full  *liberty  to  dispose  of  the  premises.  And  for  the  true  per-  [  •26i  ] 
formance  of  that  agreement,  the  plaintiff  and  the  defendant 
bound  themselves  unto  the  other  in  the  sum  of  1002.,  thereby 
mutually  agreed  to  be  the  damages  ascertained  and  fixed  on 
breach  thereof ;  the  said  sum  of  lOOZ.  to  become  a  just  debt, 
and  recoverable  in  any  of  His  Majesty's  courts  of  law,  it  being 
first  understood  and  agreed,  that  the  plaintiff  should  pay  the 
amount  of  the  lease,  stock,  and  effects,  and  the  defendant  should 
accept  the  same  in  the  following  manner,  that  is,  that  the 
plaintiff  should,  at  the  time  of  taking  possession,  pay  unto  the 
defendant  the  sum  of  5002.  in  Bank  of  England  notes,  and  give 
three  bills,  of  equal  sums,  to  be  then  dated,  payable  in  one,  two, 
and  three  months,  for  the  amount  of  the  stock  of  beer ;  and  for 
the  remainder  of  the  sum,  being  under  1001.,  the  defendant 
thereby  agreed  to  give  the  plaintiff  credit  for  the  space  of  twelve 
months,  and  for  any  further  sum  not  exceeding  502.,  eighteen 
months'  credit,  and  so  on  for  every  502.  till  the  amount  was 
made  up,    (exclusive  of  the  stock  of  spirits,  wines,  and  com- 
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Llotd  poandB),  the  plaintiff  to  give  the  defendant  sach  secority  for  the 
CBI8PE.  same,  as  E.  Imber  should  propose.  The  plaintiff  then  averred 
mutual  promises,  and  readiness  on  his  part  to  accept  and 
receive  from  the  defendant  an  assignment  of  the  lease,  and  pay 
the  rent,  and  perform  every  covenant  on  the  lessee's  part  con- 
tained therein,  and  every  other  particular  of  the  agreement, 
enumerating  them ;  but  that  the  defendant  did  not  nor  would, 
(although  often  requested),  on  the  said  29th  day  of  September, 
or  at  any  other  time,  assign  over  unto  the  plaintiff  all  his 
interest  to  the  lease  of  the  said  Duke's  Head,  or  give  the  plaintiff 
possession  thereof,  or  perform,  or  fulfil  the  agreement  on  his 
part  to  be  performed  and  fulfilled,  but  had  wholly  neglected  and 
refused,  contrary  to  the  tenor  and  effect  of  the  said  agreement  in 
[*252]  that  behalf,  and  of  the  defendant's  promise,  *and  in  breach 
thereof;  and  the  plaintiff  averred  special  damage,  and  that 
thereupon,  under  and  by  virtue  and  by  reason  of  the  breach  of 
the  agreement,  the  defendant  had  forfeited  and  become  liable  to 
pay  to  the  plaintiff  the  sum  of  lOOZ.  in  the  agreement  men- 
tioned. The  second  count  averred,  that  in  consideration  of  the 
several  matters  to  be  done  on  the  plaintiff's  part  of  the  contract, 
as  above  enumerated,  the  defendant  undertook  that  he  had  then 
lawful  title,  right,  and  authority  to  assign  the  lease  of  the 
premises,  and  averred  as  a  breach  that  he  had  no  right  to  assign. 
There  were  also  the  usual  money  counts.  Upon  the  trial  of 
this  cause  at  the  sittings  after  Hilary  Term,  1818,  it  was  proved 
that  the  lease  of  the  Duke's  Head,  which  had  originally  been 
granted  to  Kershaw,  contained  a  proviso  for  re-entry  on  breach 
of  covenant,  and  a  covenant  on  behalf  of  the  tenant,  that 
Kershaw,  his  executors,  administrators,  or  assigns,  should  not 
nor  would,  at  any  time  during  the  term,  assign  over  or  otherwise 
part  with  that  indenture,  or  the  demised  premises,  to  any  person 
or  persons  whomsoever,  except  by  his  or  their  last  will  and 
testament,  without  the  licence  of  the  lessor,  his  heirs  and 
assigns,  in  writing,  under  his  or  their  hand  and  seal  for  that 
purpose  first  had ;  it  appeared  to  be  recited  by  the  assignment 
to  Grispe,  that  the  original  lessee  was  dead ;  he  had  by  his  will 
devised  his  lease  to  Mary  Kershaw,  his  widow,  and  appointed 
her  and  others  his  executors ;  and  all  his  executors  had  assigned 
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the  lease  to  the  defendant,  without  assenting  to  the  devise  to  the  Llotd 
widow.  It  was  distinctly  proved  that  the  lessor  had  received  crwpe. 
rent  from  the  defendant  in  1809,  and  ever  since,  but  it  was  not 
distinctly  proved  that  he  had  previously  become  acquainted 
with  the  fact  of  alienation.  The  defendant  had  accompanied 
the  plaintiff  on  the  28th  of  September,  the  day  preceding  the 
day  fixed  for  the  completion  of  the  agreement,  to  the  lessor,  to 
endeavour  to  obtain  his  consent  to  the  assignment,  *but  the  [*258] 
lessor  declined  giving  it,  saying  it  must  be  a  subject  of  con- 
sideration. The  defendant  at  the  trial  contended,  that  he  had 
not  contracted  to  obtain  the  lessor's  consent  to  the  assignment ; 
it  was  incumbent  on  the  plaintiff,  who  by  the  contract  admitted 
full  notice  of  all  the  covenants  in  the  lease,  to  procure  that ;  and 
as  he,  the  defendant,  was  willing  to  assign  his  lease,  if  the 
plaintiff  would  accept  it,  and  receive  the  residue  of  the  purchase- 
money,  he  had  done  all  which  he  had  contracted  to  perform, 
and  the  plaintiff  could  not  recover  back  the  deposit,  but  must  be 
nonsuited.  Mansfield,  Ch.  J.  was  of  opinion,  that  the  plaintiff 
having  had  the  covenants  read  over  to  him,  and  being  perfectly 
conusant  of  the  restriction  against  alienation,  had  taken  on 
himself  to  obtain  the  landlord's  consent,  and  he  accordingly 
directed  a  nonsuit. 

Best,  Serjt.  had  in  Easter  Term,  1818,  obtained  a  rule  nisi 
to  set  aside  the  nonsuit  and  have  a  new  trial. 

[After  argument  the  Court  took  time  for  consideration :] 

Mansfield,  Gh.  J.  on  this  day  delivered  the  opinion  of  the       [  266  ] 
Court: 

In  this  case  the  defendant  was  in  possession  of  premises 
leased  by  Stone  to  Kershaw,  and  assigned  by  Kershaw  to  the 
defendant,  who  agreed  to  assign  his  interest  to  the  plaintiff. 
The  time  was  fixed  at  which  the  possession  should  be  delivered ; 
SOL  was  paid  by  the  plaintiff  as  an  earnest  of  the  bargain,  and 
a  penalty  of  lOOZ.  agreed  upon  for  the  performance  of  the  con- 
tract on  either  side.  There  was  a  covenant  in  the  original  lease, 
that  the  lessee  should  not  assign  without  the  licence  of  the 
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Llotd  lessor :  and  this  covenant  was  kncwn  to  the  plaintiff  at  the  time 
Crk'pe.  the  agreement  was  made.  After  making  the  agreement  the 
plaintiff  and  the  defendant  went  together  to  the  lessor  to  reqa^t 
him  to  accept  the  plaintiff  as  his  tenant,  which  he  refused  to 
do ;  and  consequently  it  became  impossible  for  the  plaintiff  to 
take  possession  of  the  premises ;  and  he  brought  this  action  to 
recover  the  deposit  of  50/.  On  the  trial  no  fraud  appeared  on 
the  part  of  the  defendant,  nor  was  there  any  evidence  on  his 
part  of  an  engagement  to  obtain  the  consent  of  the  landlord  to 
the  assignment.  My  impression  was,  that  the  defendant  had 
[  •257  ]  only  agreed  to  part  with  his  interest  *in  the  term  as  far  as  he 
was  able  so  to  do ;  and  I  have  doubted  even  since,  whether  the 
obligation  upon  him  could  be  carried  further ;  but  my  brethren 
are  clearly  of  opinion,  that  the  plaintiff  not  being  able  to  enjoy 
the  premises,  and  having  paid  the  deposit  of  50{.  for  nothing, 
may  recover  it  back  again ;  and  that  it  was  the  business  of  the 
defendant  to  obtain  the  landlord's  consent.  I  still  retain  my 
doubts  upon  the  subject,  but  I  submit  to  their  opinion.  There 
must,  therefore,  be  a  new  trial ;  but  without  costs,  as  there  was 
a  misdirection. 

The  Chief  Justice  then  suggested  to  Best  that  the  new  trial 
would  probably  be  of  no  avail  to  the  plaintiff:  for  that  the 
defendant  had  been  in  possession  of  the  premises  since  Ker- 
shaw's death,  and  Stone  had  received  rent  from  him  as  tenant. 
If,  therefore,  it  could  be  shewn  that  Kershaw  had  been  allowed 
to  assign  to  Grispe,  the  necessity  of  a  licence  for  the  subsequent 

assignment  would  be  done  away. 

Rule  absolute. 


yov.  27. 


1818.       EEED  AND  STEVENS  v.  WILLIAMS  and  WILCOX 


(5  Taunt.  257—258.) 


[  257  ]  .    ^  deed  whereby  a  person  conveys  "  one  full  moiety,"  is  prima  facie 

evidence  that  the  grantor  is  owner  of  the  other  moiety. 

Notice  of  the  contents  of  a  deed  is  not  to  be  presomed  from  the  fact 
of  attesting  another  person's  execution  thereof. 

This  was  an  action  brought  to  recover  the  price  of  stores  fur- 
nished for  the  use  of  a  ship.    The  defendants  pleaded  in  abate- 
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ment  that  a  person  named  Drake  ought  to  be  joined  as  de-        Reed 
fendant,  and  upon  this  plea  issue  was  tendered  and  joined,  and      wilcoz. 
the  parties  went  to  trial,  when  the  defendants  produced  a  bill  of 
sale  of  the  ship,  whereby  the  defendant  Williams  and  Drake 
conveyed  ''one  full  moiety  of  the  ship  Sarah,  and  one  full 
moiety  of  her  *ma8t8,  &c.  to  the  defendant  Wilcox ;  the  bill  of  .   [  •258  ] 
sale  was  attested  by  one  of  the  plaintiffs.    The  defendants  also 
proved  that  Drake,  who  acted  as  the  captain  of  the  vessel,  had 
drawn  bills  in  payment  for  stores  for  her ;  whereupon  the  jury 
found  a  verdict  for  the  defendants. 

Vaughan,  Serjt.  in  this  Term  had  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  have  a  new  trial,  which  being  now  called 
on  to  support,  he  argued  that  the  fact  of  one  of  the  plain- 
tiffs being  attesting  witness  to  the  bill  of  sale,  was  not,  as 
Lens,  Serjt.  had  put  it  at  the  trial,  evidence  that  he  knew 
the  contents  of  the  deed  (which  the  Court  easily  granted 
him).  Secondly,  that  the  moiety  which  Drake  and  Williams 
transferred,  must  be  presumed  to  be,  since  nothing  appeared  to 
the  contrary,  the  only  interest  that  Drake  had  in  the  vessel. 
But,  thirdly,  this  bill  of  sale  was  no  evidence  against  the  plain- 
tiffs, who  were  not  parties  to  it.  As  to  Drake's  acting  as  owner, 
he  might  have  drawn  the  bills  either  as  agent,  or  captain. 

Mansfield,  Ch.  J. : 

Where  there  is  a  general  conveyance,  as  here,  of  a  moiety  of 
a  ship,  without  saying  more,  the  ordinary  and  fair  construction 
is,  that  the  conveying  parties  are  owners  of  the  whole.  Drake 
acted  as  owner :  that  is  sufficient  to  shew  that  he  might  be 
charged. 

Rule  discharged. 
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J81-*-  ZINNERSLEY  v,  MUSSEN. 

3w.  28. 
(5  Taunt.  264—266.) 

[  264  ]  Warrant  of  attorney  needs  not  to  be  by  deed. 

No  suggestion  is  necessary  on  a  judgment  by  warrant  of  attorney. 
A  warrant  of  attorney  does  not  require  an  attesting  witness,  f 

Va  uosan,  Serjt.  had  obtained  a  rule  nisi  to  set  aside  a  judg- 
ment on  a  mtUuatvs,  which  had  been  signed  upon  a  warrant  of 
attorney y  on  three  grounds :  1.  that  the  warrant  of  attorney 
had  no  attesting  witness ;  2.  that  it  had  no  deed  stamp ;  3.  that 
the  warrant  of  attorney  was  defeazible  on  many  contingencies, 
and  that  the  plaintiff  ought  to  have  suggested  breaches  on  this 
[  *265  ]  ^judgment,  as  he  would  on  a  judgment  on  a  bond  under  the 
statute  of  8  &  9  Will.  HI.  c.  11,  s.  8. 

Best,  Serjt.  contra,  was  stopped  by  the  Court,  who  held, 

1.  That  no  attesting  witness  was  necessary ;  2.  that  although 
a  warrant  of  attorney  may  be  contained  in  a  deed,  it  is  not 
necessary  that  it  should  be  a  deed ;  a  peculiar  stamp  was  appro- 
priated to  it  by  statute,  not  a  deed-stamp;  and,  Srdly,  that 
there  was  no  need  of  any  suggestion  of  breaches  within  the 
statute  of  Will.  III. ;  and  they 

Discharged  the  ride  with  costs. 

t  But  see  now  3  Geo.  lY.  c.  39,  and  32  &  33  Yict.  c.  62,  ss.  24—26.— 

R.  C. 
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(IN  THE  HOUSE  OF  LORDS.)  wis. 

Jfbv.8. 

THE    INHABITANTS    op    the    WEST   EIDING    op       — 

r  284  1 

THE    County  of  YOEK    v.   THE    KING,    on  the      ■■      ^ 

PfiosECUTioN  OP  EOBEET  BUCKLEY. 

In  Ebrob. 

(5  Taunt.  284—300 ;  S.  C.  2  Dow,  1.) 

The  county  is  liable  to  repair  the  highways  for  300  feet  in  length  next 
adjoining  to  the  end  of  any  bridge  which  the  county  is  bound  to  repair. 

[The  case  before  the  King's  Bench  is  reported  in  8  B.  B.  688 
— 752.  The  observations  of  Lord  Eldon  after  hearing  the  argu- 
ments on  the  appeal  were  as  follows :] 

Eldon,  L.  C.  :  [  299  ] 

My  opinion  has  not  been  formed  merely  on  what  I  have  heard 
this  day,  bat  on  previous  consideration,  that  the  county  is  by 
law  bound  prima  facie  to  repair  the  road  at  the  ends  of  every 
*bridge,  which  bridge  it  is  bound  to  repair ;  the  statute  has  fixed  [  *300  ] 
the  length  at  800  feet.  I  see  no  reason  therefore  to  reverse  the 
judgment  of  the  Court  of  King's  Bench.  Upon  the  notion  that 
the  objection  taken  this  day  to  the  indictment,  is  now  taken  for 
the  first  time,  I  wish  the  judgment  to  be  deferred,  to  give  it 
more  consideration,  if  it  be  fit  we  should  enter  on  it.  But  if  a 
point  is  open  to  argument  in  the  Court  below,  and  the  parties  do 
not  choose  to  take  it  below,  and  it  appears  by  the  printed  report 
of  this  case  that  the  parties  there  did  not  take  it,  they  ought  not 
to  be  permitted  to  take  it  here. 

Lambe,  on  behalf  of  the  Biding,  waiving  this  objection. 

The  judgment  was  affirmed* 
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1813.  SMITH  V.  WOOD.f 

'^^*'  ^^'  (3  Camp.  323.) 

p  323  ]  A  person  who  haying  a  copy  of  a  libellous  caricature,  shews  it  to 

another  on  being  requested  so  to  do,  is  not  thereby  liable  to  an  action 
for  maliciously  publishing  it. 

This  was  an  action  for  a  libel  upon  the  plaintiff  in  the  shape 
of  a  caricature  print  entitled,  *'  The  inside  of  a  parish  workhouse 
with  all  abuses  reformed." 

A  witness  stated,  that  having  heard  the  defendant  had  a  copy 
of  this  print,  he  went  to  his  house  and  requested  liberty  to  see 
it.  The  defendant  thereupon  produced  it,  and  pointed  out  the 
figure  of  the  plaintiff  and  the  other  persons  it  ridiculed. 

Lord  Ellenbobough  ruled  that  this  was  not  sufficient  evidence 
of  publication  to  support  the  action.    And 

The  plaintiff  was  nonsuited. 


1813.  SHEPHERD,    Gent.,   One,   etc.   v.  MACKOUL. 

^^^^'  (3  Camp.  326—327.) 

[  320  ]  If  a  husband  turns  his  wife  out  of  doors,  and  it  is  necessary  for  her 

safety  to  exhibit  articles  of  the  peace  against  him,  he  is  liable  to  an 
attorney  employed  by  her  for  that  purpose. 

Where  a  wife  was  indicted  for  keeping  a  disorderly  house,  which  she 
had  done  with  her  husband's  concurrence :  Held,  that  he  was  liable  to 
an  attorney,  whom  she  employed  to  defend  her,  and  by  whom  he  knew 
that  she  was  defended. 

This  was  an  action  on  an  attorney's  bill  for  business  done  on 
the  retainer  of  the  defendant's  wife.  The  first  part  of  the  bill 
was  for  assisting  her  to  exhibit  articles  of  the  peace  against  her 
husband  ;  and  the  second  for  defending  her  upon  an  indictment 
for  keeping  a  bawdy-house. 

It  appeared  that  the  defendant  without  just  cause  had  turned 

t  Lord  Ellenborouqh*8  ruling  of  Brunatvick  t.  Earmer^  14  Q.  B. 
does  not  seem  consistent  with  Duke      185,  19  L.  J.  Q.  B.  20.— F.  P. 


VOL.  XIV.]  1818.    K.  B.    8  CAMP.  826—827.  758 

his  wife  oat  of  doors  with  circumstances  of  great  violence,  and    Shepherd 
that  she  exhibited  articles  of  the  peace  against  him  prepared  by    ma^ckoul. 
the  plaintiff;  that  she  afterwards  kept  a  house  of  the  description 
above  mentioned ;  that  the  defendant  was  privy  to  her  doing  so ; 
that  she  was  indicted  for  it,  and  that  he  knew  she  was  defended 
by  the  plaintiff. 

Lord  Ellbnborouoh,  Ch.  J. :  [  327  ] 

The  defendant's  liability  for  the  first  part  of  the  charge  will 
depend  upon  the  necessity  for  exhibiting  articles  of  the  peace 
against  him.  If  that  proceeding  was  uncalled  for,  his  wife 
certainly  could  not  make  him  liable  for  the  expense  thereby 
incurred.  But  if  she  was  turned  out  of  doors  in  the  manner 
stated,  she  carried  along  with  her  a  credit  for  whatever  her  pre- 
servation and  safety  required.  She  had  a  right  to  appeal  to  the 
law  for  protection,  and  she  must  have  the  means  of  appealing 
effectually.  She  might  therefore  charge  her  husband  for  the 
necessary  expense  of  this  proceeding  as  much  as  for  necessary 
food  or  raiment.  With  respect  to  the  defence  upon  the  indict- 
ment, as  the  defendant  knew  and  approved  of  the  business  his 
wife  carried  on,  and  was  aware  of  the  prosecution,  without  ex- 
pressing any  dissent  to  the  plaintiff's  defending  her,  I  think  a 
promise  may  be  fairly  inferred  on  the  part  of  the  defendant  to 
pay  the  plaintiff  for  his  labour  in  conducting  the  defence. 

The  plaintiff  had  a  verdict  for  his  whole  demand  A 

t  Wherever  the  husband  cause-  Aliter,  if  he  does  so  for  just  cause, 

lessly  turns  away  his  wife,  he  is  Ham  v.  Toovey,  Selw.  N.  P.  290» 

liable  for  necessaries  supplied  to  her.  2nd  edit. 
Th&mpion  V.  Harvey,  4  Burr.  2177. 
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1813.       SMITH  AND  Another,    Assignees  of  WILLIAMS,    a 
^—^'  Bankrupt,   v.   CUEKIE. 

[  849  ]  (3  Camp.  349—350.) 

A  trader  who  is  denied  by  his  own  orders  to  a  creditor  in  the  habit  of 
calling  upon  him  to  demand  a  debt  when  he  is  at  dinner,  does  not 
commit  an  act  of  bankruptcy,  if  his  intent  be  to  avoid  interruption  at 
that  hour,  and  not  to  delay  the  creditor,  although  the  creditor  be 
thereby  delayed. 

This  ^b,s  an  action  of  trover  against  the  sheriff  of  Hertford- 
shire, for  taking  the  bankrupt's  goods  in  execution,  on  the  20th  of 
November  last ;  and  the  question  was,  whether  an  act  of  bank- 
ruptcy had  been  committed  before  that  day. 

It  appeared  that  Williams,  who  was  a  wine  and  spirit  mer- 
chant at  St.  Alban's,  owed  a  sum  of  money  to  a  carrier  of  that 
town.  The  carrier's  collecting  clerk  had  been  in  the  habit  of 
making  his  rounds  between  one  and  two  o'clock,  which  was  the 
time  when  Williams  dined.  In  the  month  of  October  Williams 
told  his  servants  that  the  clerk  was  extremely  troublesome  in 
calling  for  money  at  that  hour,  and  desired  that  he  might  be 
denied  to  him.  The  clerk  called  twice  afterwards  between  one 
and  two  to  demand  a  debt  due  to  the  carrier ;  Williams  was  in 
the  house  both  times ;  but  his  servants  said  he  was  from  home. 
They  afterwards  told  him  what  they  had  done,  and  he  did  not 
disapprove  of  it.  He  continued  accessible  to  his  other  creditors 
at  business  hours  till  after  the  execution. 

Park,  for  the  plaintiff,  contended,  that  the  denial  to  the 
carrier's  clerk  was  a  clear  act  of  bankruptcy  in  Williams,  as  his 
creditor  was  thereby  delayed. 

[  350         Lord  Ellbnborough,  Ch.  J. : 

The  question  is,  whether  it  was  Williams's  intent  to  delay  a 
creditor  when  he  ordered  himself  to  be  denied.  If  his  object 
was  merely  to  eat  his  dinner  in  peace  and  quietness,  he  com- 
mitted no  act  of  bankruptcy  by  excluding  a  creditor  while  he  was 
so  employed.  Bankruptcy  the  law  considers  a  crime,  and  the 
intention  of  the  act  must  be  examined.    A  simple  denial  to  a 
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creditor  is  not  enoagh  to  make  a  trader  a  bankrupt.    He  may 

not  only  order  himself  to  be  denied  at  unseasonable  hours  in  the 

night ;  but  in  the  course  of  the  day  when  he  is  taking  his  meals, 

and  on  other  occasions  which  may  be  easily  imagined,  he  may 

refuse  to  see  his  creditors  without  meaning  to  delay  them,  and 

therefore  without  committing  an  act  of  bankruptcy,  although 

they  should  for  a  time  be  delayed. 

Plaintiffs  nonsuited. 


Smith 

V, 
CUBBIE. 


C.  p.    (AT    NISI    PRIUS)    HILARY    TERM. 


BISHOP  AND  Others  v.  WAKE. 

(3  Camp.  360—361.) 

The  master  of  a  ship  has  no  right  to  detain  goods  for  wharfage,  if  the 
consignee  tenders  the  freight,  and  requires  them  to  be  delivered  oyer 
the  ship's  side. 

This  was  an  action  on  the  case  for  not  delivering  goods 
according  to  a  bill  of  lading,  with  a  count  in  trover. 

The  plaintiffs  shipped  at  Hull,  on  board  a  vessel  belonging  to 
the  defendant,  a  package  of  files,  to  be  carried  to  London.  The 
bill  of  lading  was  in  the  usual  form,  stating  that  the  goods  were 
to  be  delivered  on  payment  of  freight.  When  the  vessel  had 
arrived,  *and  was  moored  off  Custom  House  Quay,  the  plaintiffs 
sent  a  barge  for  their  goods,  which  they  required  to  be  put  over 
the  ship's  side  into  the  barge,  at  the  same  time  tendering  the 
freight.  The  captain  insisted  upon  his  right  to  wharfage  as  well 
as  freight,  and  refused  to  deliver  up  the  goods  till  the  wharfage 
was  paid. 

It  was  now  proved,  by  way  of  defence  to  the  action,  that  when 
goods  are  put  over  the  ship's  side  after  she  is  moored  at  the 
wharf,  half  wharfage  is  usually  paid  by  the  consignee,  which 
was  contended  to  be  a  reasonable  demand,  as  the  goods  derive  a 
benefit  from  the  ship  being  moored  at  the  wharf,  although  they 
are  not  actually  landed  there. 

Sib  Jambs  Mansfibld,  Gh.  J. : 
If  the  goods  are  not  landed,  a  compensation  must  be  made  for 

8  0  2 


1813. 
Feb.  16. 

At  Weit- 
minster, 

[360] 
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BisBOP      the  benefit  derived  from  the  wharf,  by  the  owner  of  the  ship. 

Ware.  ^^  goods  cannot  be  subjected  to  this  charge,  more  than  to  many 
others  which  are  incurred  by  the  ship  in  the  course  of  the 
voyage.  According  to  the  bill  of  lading,  the  goods  in  question 
were  to  be  delivered  on  payment  of  freight.  The  defendant, 
therefore,  could  have  no  right  to  detain  them  for  wharfage. 

The  plaintifs  had  a  verdict. \ 


K.   B.    (AT   NISI    PKIUS)   HILARY    TERM. 


1813.  EEX  V.  JACKSON  and  Anothbk. 

^P^^'  (3  Camp.  370—371.) 

Lent  Atntes:  It  is  an  indictable  offence,  fraudulently  to  obtain  goods,  by  giving  in 

Gloucester,  payment  a  cheque  upon  a  banker  with  whom  the  party  keeps  no  cash, 

fiATLET,  J.  gj^^  which  he  knows  will  not  be  paid. 


[370] 


This  was  an  indictment  on  80  Geo.  U.  c.  24,1  for  obtaining 
goods  on  false  pretences. 

The  prosecutor  was  a  jeweller  at  Cheltenham,  who  was  de- 
frauded of  goods  to  a  considerable  value  by  the  defendants. 
Among  other  things,  for  the  purpose  of  deceiving  him,  they  gave 
him  in  payment  of  the  goods  a  cheque  upon  Wright  &  Co., 
bankers,  in  Henrietta  Street,  Covent  Garden,  with  whom  it  was 
proved  they  kept  no  cash  and  had  no  account. 

Ludlow,  for  the  defendants,  contended,  that  as  far  as  the 
cheque  was  concerned,  they  were  not  criminally  liable ;  and  cited 
Hex  V.  Lara,  6  T.  E.  565,  in  which  it  was  held,  that  an  indict- 
ment could  not  be  supported  against  a  person  for  delivering  a 
draft  on  a  banker,  which  he  knew  he  had  no  authority  to  draw, 
and  would  not  be  paid;  whereby  he  obtained  possession  of 
certain  lottery  tickets,  and  defrauded  the  prosecutor  of  the 
value. 

t  Vide  Syeds  v.  Bay,  2  B.  R.  377  J  See  now  24  &  25  Vict.  c.  96,  s. 
(4  T.  E.  260).  88.--B.  C. 
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Baylby,  J. :  EX 

This  point  has  recently  been  before  the  Judges ;  and  they  were     Jackson. 

all  of  opinion,  that  it  is  an  *indictable  offence,  fraadulently  to      [  *37i  ] 

obtain  goods  by  giving  in  payment  a  cheque  upon  a  banker  with 

whom  the  party  keeps  no  cash,  and  which  he  knows  will  not  be 

paid. 

The  defendants  were  convicted,  and  sentenced  to 

seven  years'  transportation. 


PANTON,  Widow,   v.  JONES.  isis. 

(3  Oamp.  372—373.)  ^P^  8- 

If  the  occupier  of  a  house  submits  to  a  distress  for  rent  stated  in  the  Zcnt  Anizct : 
notice  of  distress  to  be  due  from  him  as  tenant  to  the  distrainer,  this  is     Gloucetter, 
an  acknowledgment  of  the  tenancy.  Batlet,  J. 

This  was  an  action  for  the  use  and  occupation  of  a  house  at       t  ^^  -I 
Bristol. 

The  defendant  had  never  paid  rent  personally  to  the  plaintiff, 
and  she  did  not  give  strict  evidence  of  title ;  but  it  was  proved, 
that  in  January,  1811,  the  defendant  being  in  possession  of  the 
premises,  she  distrained  on  his  goods  for  892. 18^.  stated  to  be 
arrears  of  rent  then  due  from  him  to  her  as  his  landlady.  He 
did  not  replevy,  and  the  goods  were  sold  to  satisfy  the  rent. 

Dudlow,  for  the  defendant,  contended,  that  the  distress  was 
no  acknowledgment  of  a  tenancy  by  the  party  submitting  to  it. 
Although  he  knew  the  plaintiff  had  no  right  to  distrain,  he 
might  not  be  in  a  situation  to  ^replevy  his  goods,  or  he  might  [  *S73  ] 
think  it  preferable  to  bring  an  action  of  trespass,  the  time  for 
which  had  not  yet  expired. 

Bayley,  J. : 

I  have  no  doubt  that  submitting  to  a  distress  acknowledges 
the  tenancy.  The  landlord,  after  distraining,  cannot  bring  an 
ejectment ;  and  the  occupier,  if  he  does  not  replevy,  I  think,  is 
precluded  from  denying  the  title  of  the  landlord. 

The  plaintiff  recovered  A 

t  Vide  Co.  Litt.  211  b;  Green's  Waiingcde,  2  E.  E.  770  (1  H.  BL 
ease,  Cro.  Eliz.  3 ;  Zouch  d.  Ward  y.      311). 
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K.  B.    (AT  NISI  PRIUS)    EASTER   TERM. 


WW.  BILKE,   Esq,,   v.   HAVELOCK-f 

^^^^  (3  Camp.  374-376.) 

At  Ouildhati.  The  sheriff  cannot  maintain  an   action  for  the   expense   incorred 

[  874  1  ^  seizing  and  keeping  possession  of  goods  under  a  fi.  fa.  at  the  re- 

quest of  the  party  suing  out  the  writ,  although  they  are  not  sold,  on 
account  of  his  refusing  to  give  an  indemnity  against  the  daima  of  third 
persons. 

Indebitatus  assumpsit  for  work  and  labour  by  the  plaintiff 
and  his  servants  and  bailiffs,  in  executing  a  writ  of  testatum  fieri 
facias^  directed  to  him  as  sheriff  of  the  county  of  Surrey. 

Garrow,  S.-G.,  in  opening  the  case,  stated,  that  while  Mr. 
Bilke,  was  high  sheriff  of  Surrey,  Mr.  Havelock  sued  out  a  tes- 
tatum fieri  facias  into  that  county,  in  an  action  in  which  he  was 
plaintiff  against  two  persons  of  the  names  of  Geddes  and  Mil- 
lighan.  A  warrant  being  made  out  under  this,  the  officers, 
by  Mr.  Havelock's  directions,  seized  a  ship  as  the  property  of 
Geddes  and  Millighan.  A  claim,  however,  was  put  in  by 
another  party,  and  they  afterwards  became  bankrupt.  The 
sheriff  required  an  indemnity  before  proceeding  to  a  sale ;  Mr. 
Havelock  refused  to  give  one,  but  required  the  officers  to  remain 
in  possession  of  the  ship.  They  did  so  for  more  than  two  years, 
and  thereby  an  expense  was  incurred  of  between  300Z.  and 
,  •gy-  T  400i.  *No  goods  were  sold  under  the  writ.  It  was  now  con- 
tended, that  as  the  sheriff  received  no  poundage,  and  had 
actually  laid  out  the  money  at  the  defendant's  request  and  for 
the  defendant's  benefit,  the  law  would  raise  a  promise  io  make 
him  a  reasonable  compensation. 

Lord  Ellbnborouoh,  Ch.  J. : 

The  law  knows  of  no  promise  to  pay  the  sheriff  for  executing 
the  King's  writ.     Such  an  action  as  this  never  was  heard  of  in 

t  Bef erred  to  by  Grove,  J.,  in  L.  T.  101,  and  in  Boe  v.  ffammond 
Sneary  v.  Abdy  (1876)  L.  B.  1  Ex.  (1877)  2  0.  P.  D.  300,  307,  46  L.  J. 
D.  299,  304,  45  L.  J.  Ex.  803,  34      C.  P.  791.— E.  C. 
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Wefitminster  Hall.  It  is  the  duty  of  the  sheriff  under  a  writ  of 
fieri  facUu  to  seize  the  goods  in  his  bailiwick  belonging  to  the 
defendant.  If  he  is  in  doubt  as  to  the  property,  he  may  impan- 
nel  a  jury  for  his  own  protection.  If  the  goods  are  sold,  he 
receives  in  poundage  the  specific  recompense  for  his  trouble 
which  the  law  has  provided.  He  is  entitled  to  none  for  seizing 
and  remaining  in  possession  of  goods  belonging  to  a  stranger. 
The  office  of  sheriff  would  become  a  very  lucrative  one,  if  he 
could  maintain  an  action  for  every  ineffectual  attempt  by  his 
officers  to  execute  a  writ. 


BiLKE 

r. 
Havelock. 


Oarrow  then  stated,  that  the  present  defendant  had  acknow- 
ledged the  sheriff's  right  to  be  reimbursed  for  the  expense  of 
keeping  possession  of  this  ship  by  having  paid  him  a  sum  of  802. 
on  account. 

Loud  Ellbnborou  gh,  Ch.  J. : 

The  sheriff  may  be  very  well  pleased  if  an  action  is  not 
brought  against  him  to  recover  that  money  back. 

Plaintiff  nonsuited. 


BEAURAIN,    Gent.,   v.   Eight  Hon.  Sir  W.  SCOTT.f 

(3  Camp.  388—392.) 

An  action  on  the  case  may  be  maintained  against  a  Judge  of  the 
Ecclesiastical  Court  who  excommunicates  a  party  for  refusing  to  obey 
an  order  which  the  Court  has  not  authority  to  make,  or  where  the  party 
has  not  been  previously  served  with  a  citation  or  monition,  nor  had  due 
notice  of  the  order. 

The  practice  of  the  Ecclesiastical  Court  is  matter  of  fact  to  be  proved 
by  evidence,  and  left  to  the  jury. 

This  was  an  action  on  the  case,  for  unlawfully  excommuni- 
cating the  plaintiff. 

The  declaration  stated,  that  at  the  time  of  committing  tlie 
grievance  complained  of,  the  defendant  was  Vicar  General  and 
Official  Principal  of  the  Gonsistorial  and  Episcopal  Court  of 


t  See  comment  on  this   case  in 
judgment  of  Hellt,  C.B.,  in  Wood 


V.  Wood  (1874)  L.  R.  9  Ex.  190,  43 
L.  J.  Ex.  153,  30  L.  T.  815.— E.  C. 


1813. 
March  6. 

[388] 
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Bbaubain  Beilby,  by  divine  permission  then  Lord  Bishop  of  London ;  that 
Bight  Hon.  the  plaintiff  was  a  person  of  good  fame,  and  a  practising  attor- 
6iB  W.6C0TT.  jjgy .  jjjj^Ij  q^  cause  of  separation  from  bed  and  board  and  mutual 
cohabitation  was  then  depending  in  the  said  Court,  in  which  a 
minor  son  of  the  plaintiff  was  cited  to  appear  before  the  de- 
fendant, to  answer  Anne  Beaurain  his  lawful  wife  in  the  said 
cause,  but  to  which  the  plaintiff  was  no  party ;  yet  that  the 
defendant  required  the  plaintiff  to  take  upon  himself,  the 
burthen  of  guardian  to  his  said  infant  son,  and  appear  in  such 
suit  as  guardian  ad  litem;  which  burthen  the  plaintiff  whoUy 
refused  to  take  upon  himself,  as  he  lawfully  might ;  that  the 
defendant  afterwards  signed  with  his  name  and  published  a 
certain  instrument,  purporting  to  be  a  schedule  of  excommuni- 
cation ;  by  which  said  instrument  the  said  defendant,  as  Vicar 
General  of  the  said  Bishop  of  London,  and  Official  Principal  of 
his  Consistorial  and  Episcopal  Court,  pretending  to  be  armed 
with  legal  authority,  and  pretending  that  justice  so  required, 
unjustly  and  unlawfully  decreed  the  said  plaintiff  to  be  excom- 
[  *S89  ]  municated  for  certain  alleged  ^contempts  and  contumacy  in  not 
appearing  at  a  certain  day  and  place  as  the  guardian  assigned 
to  his  said  infant  son ;  whereas  the  plaintiff  was  not  legally 
appointed  the  guardian  ad  litem  for  his  said  son ;  that  the 
said  schedule  of  excommunication  was  signed  and  published 
without  the  plaintiff's  having  been  served  with  any  citation, 
monition,  decree,  or  legal  notice  whatsoever  to  take  upon 
himself  the  burthen  of  the  said  guardianship ;  that  such  ex- 
communication was  afterwards  read  during  divine  service  in 
the  parish  church  of  S4.  Botolph,  Bishopsgate,  the  same  being 
the  parish  where  the  plaintiff  resided;  and  he  was  then 
and  there  openly  and  publicly  declared  and  denounced  ex- 
communicated by  the  minister  of  the  said  parish;  by  means 
whereof  the  plaintiff  had  suffered  in  his  good  name,  been  injured 
in  his  profession,  sued  by  his  creditors,  and  reduced  with  his 
family  to  great  distress,  poverty,  and  ruin.  Plea,  the  Greneral 
Issue. 

It  appeared  that  Sir  William  Scott,  as  Vicar  General  and 
Official  Principal  of  the  Consistorial  Court  of  the  Bishop  of 
London,  had  required  the  plaintiff  to  appear  as  guardian  €uL 
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litem  to  his  son ;  and  ordered  him  to  be  excommunicated  for    Bbaubain 
refusing  to  do  so.    On  appeal  to  Sir  John  Nicholl,  as  Dean  of  bight  Hon. 
the  Arches,  that  learned  Judge  held  that  Mr.  Beaurain  was  com-  s^^w.scott. 
pellable  to  become  guardian  ad  litem  to  his  son,  and  that  the 
excommunication  was  regular.     The  matter  being  referred  back 
to  the  Consistorial  Court,  the  schedule  of  excommunication 
issued,  and  was  published  in  the  parish  church  of  St.  Botolph, 
Bishopsgate. 

The  plaintiff's  counsel  contended,  that  the  action  was  main-  [  890  ] 
tainable  on  two  grounds :  1st,  Because  the  Ecclesiastical  Court 
had  no  authority  to  compel  Mr.  Beaurain  to  become  guardian  to 
his  son  against  his  will,  but  ought  either  to  have  appointed  one 
of  its  own  officers  guardian,  as  is  done  in  the  courts  of  equity, 
or  allowed  a  guardian  to  be  appointed  by  the  plaintiff  in  the 
suit,  as  is  done  in  the  courts  of  common  law;  and  2ndly, 
Because  no  regular  citation  or  monition  had  been  served  upon 
Mr.  Beaurain  before  the  excommunication  was  directed.  It  was 
allowed  that  he  Uad  previously  made  an  affidavit  in  the  suit 
respecting  the  appointment  of  a  guardian,  and  that  he  had 
verbal  notice  of  the  order  to  appear  as  guardian ;  but  it  was 
insisted,  that  till  a  regular  citation  or  monition  was  served  upon 
him,  he  was  not  properly  before  the  Court,  and  the  Judge  could 
have  no  authority  to  proceed  to  excommunication. 

On  the  other  side,  they  did  not  deny  that  the  action  might 
be  maintained  if  the  Ecclesiastical  Court  had  exceeded  its  juris- 
diction ;  but  they  called  witnesses  to  prove  that  the  plaintiff  was 
bound  to  become  guardian  for  his  son,  and  that  the  proceedings 
against  him  were  perfectly  regular.  Among  these  was  Sir  John 
Nicholl,  who  stated,  that  he  continued  of  the  same  opinion  as 
when  he  dismissed  the  appeal. — It  was  proved  that  the  plaintiff 
might  have  done  all  that  was  required  of  him  with  hardly  any 
trouble  and  no  expense;  and  that,  in  point  of  fact,  he  was 
acquainted  with  the  order  to  become  guardian  ad  litem  as  soon 
as  it  was  pronounced.  It  further  appeared,  that  after  the  ex- 
communication Sir  William  Scott  had  behaved  *with  great  [  *39i  ] 
generosity  to  the  plaintiff,  amidst  the  misfortunes  which  then 
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hItAVJLAlV 
V, 

RioRT  Hon. 
Sib  W.Scott. 


overtook  him ;  and  that  he  had  expressed  the  most  ttnboanded 
gratitude  for  the  kindness  he  experienced. 

Lord  Ellenbobouoh  left  it  to  the  jury  to  decide  apon  the 
effect  of  the  evidence,  stating,  that  he  himself  did  not  perceive 
anything  unreasonable  in  the  plaintiff  being  required  to  become 
guardian  ad  litem  in  the  manner  described,  and  that  the  plaintiff 
seemed  to  have  had  sufficient  notice  of  the  appointment  accord- 
ing to  the  practice  of  the  Ecclesiastical  Court. 

The  jury  found  a  verdict  for  the  plaintiff  with  forty  shillings 
damages ;  observing,  at  the  same  time,  that  they  did  not  mean 
to  throw  the  slightest  reflection  upon  the  highly  respectable 
character  of  Sir  William  Scott. 

No  motion  was  made  for  a  new  trial,  or  in  arrest 
of  judgment,^ 


♦392,  n.  ] 


t  Vide  Boraine's  case,  16  Vesey, 
jun.  346,  where  upon  an  application 
to  the  Court  of  Chancery  for  a  writ 
of  assoiler,  to  be  directed  to  the 
Biflhop  of  London,  requiring  him  to 
absolye  the  plaintiff  from  this  ex- 
communication,  Lord  Eldok,  C, 
observed,  '<At  present  I  cannot  see 
the  principle,  upon  which,  with  re- 
gard to  a  sun  forU/amiliated,  the 
father  can  be  compelled  to  be  guar- 
dian ad  litem"  His  Lordship  like- 
wise said,  ***  that  where  the  Spiritual 
Court  has  ezcommimicated  a  person 
for  a  cause  for  which  they  have  not 


by  the  law  of  the  land  authority  to 
do  so,  he  has  a  right  to  some  such 
writ ; "  but,  excommunication  being 
in  the  nature  of  process  to  assist  a 
demand  against  the  party  oxoom- 
municated,  the  writ  was  refused  be- 
cause no  notice  of  motion  had  been 
given  to  the  complainant  in  the 
Spiritual  Court.  Where  the  Judge 
of  any  Spiritual  Court  exoonunxmi- 
cates  a  man  for  a  cause  of  which  he 
has  not  the  legal  cognizance,  he  is 
also  liable  to  be  indicted  at  the  suit 
of  the  King.  2  Inst.  623;  3  Bl. 
Com.  101. 
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ODELL  V.   WAKE  and  Another.  jgj3 

(3  Camp.  394—395.)  June  3. 

A.  being  assignee  of  a  lease,  puts  it  up  to  auction :  B.  becomes  the  

purchaser,  pays  a  deposit,  and  orders  an  assignment  to  him  to  be  pre-       -4^  West- 
pared  by  A.'s  solicitor ;  which  is  accordingly  prepared  and  executed  by       win^^fr. 
A. :  but  instead  of  being  delivered  to  B.,  it  remains  in  the  possession  of        [  394  ] 
the  solicitor,  who  claims  a  lien  for  the  expense  of  preparing  it.    Held, 
that  to  an  action  against  A.  as  assignee  of  the  term  for  rent  accruing 
due  after  he  had  executed  the  assignment,  these  facts  were  sufficient  to 
support  a  plea  that  before  the  rent  became  due  he  had  assigned  to  B. 


Covenant  for  rent  against  the  defendants,  as  assignees  of  the 
term.  Plea,  that  they  had  assigned  to  one  P.  0.  before  the  rent 
became  due. 

The  defendants  were  the  assignees  under  a  commission  of 
bankrupt,  sued  out  against  the  lessee.  They  put  up  the  pre- 
mises to  auction,  and  P.  0.  became  the  purchaser  and  paid  a 
deposit.  He  then  gave  orders  *to  the  solicitor  to  the  assignees  [  *395  ] 
to  prepare  an  assignment  of  the  lease.  It  was  prepared  accord- 
ingly, and  executed  by  the  assignees  and  the  bankrupt  two  years 
ago,  before  any  rent  became  due ;  but  it  has  remained  ever  since 
in  the  hands  of  the  solicitor  to  the  assignees,  who  has  a  lien 
upon  it  for  the  expense  of  preparing  it. 

Richardson  for  the  plaintiff,  contended,  that  as  the  assign- 
ment had  not  been  delivered  to,  nor  accepted  by  P.  0.,  it  did  not 
operate  to  pass  the  term  to  him ;  he  was  not  liable  for  the  rent, 
and  the  liability  of  the  defendants  therefore  continued.  In 
equity  he  might  be  compelled  to  accept  of  the  assignment 
according  to  his  contract,  but  it  could  not  be  forced  upon  him  at 
law ;  and  till  he  had  actually  accepted  it,  the  mere  execution  of 
the  deed  did  not  alter  the  rights  or  liabilities  of  the  parties. 

Lord  Ellenbobouoh,  however,  held  that  under  the  circum- 
stances the  assignment  was  complete  before  the  rent  became 
due ;  and  the  plaintiff 

Submitted  to  be  nonsuited. 
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1818.  COUPLAIH)  V,  HAEDINGHAM.t 

(3  Camp.  39S— 399.) 

[  398  ]  It  is  uniyersally  the  duty  of  the  occupier  of  a  house  haying  an  area 

fronting  a  public  street,  so  to  fence  it  as  to  make  it  safe  to  passengers ; 
and  it  is  no  defence  to  an  action  against  him  for  neglecting  to  do  so, 
whereby  the  plaintiff  fell  down  into  the  area  and  was  hurt,  that  when 
he  took  possession  of  the  house,  and  as  long  back  as  could  be  remem- 
bered, the  area  was  in  the  same  open  state  as  when  the  accidmt 
happened. 

Tms  was  an  action  on  the  case  for  negligence  in  not  railing  in 
or  guarding  an  area  before  the  defendant's  house  in  Wood  Street, 
Westminster,  whereby  the  plaintiff  fell  down  into  the  area,  and 
was  severely  hurt. 

It  appeared,  that  before  the  defendant's  house  there  is  an  area, 
which  is  descended  to  by  three  steps  from  the  street,  and  from 
which  there  is  a  door  leading  into  the  basement  story  of  the 
house :  there  is  no  railing  or  fence  to  guard  the  area  from  the 
street :  the  plaintiff  passing  by  in  a  dark  night,  fell  into  it,  and 
had  his  arm  broken. 

The  defence  set  up  was,  that  the  premises  had  been  exactly 
in  the  same  situation  as  far  back  as  could  be  remembered,  and 
many  years  before  the  defendant  was  in  possession  of  them. 
But, 

Lord  Ellenborouoh  held,  that  however  long  the  premises 
might  have  been  in  this  situation,  as  soon  as  the  defendant  took 
possession  of  them,  he  was  bound  to  guard  against  the  danger  to 
which  the  public  *liad  been  before  exposed,  and  that  he  was 
liable  for  the  consequences  of  having  neglected  to  do  so,  in  the 
same  manner  as  if  he  himself  had  originated  the  nuisance.     His 

t  See  observations  on  this  case  by  delivered   by    Esle,   J.  (which   is 

Mabtix,  B.,  in  Comwdl  y.  CommU-  imderstood  to  have  been  drawn  up 

sionera  of  Sewers  (1855)   10  £xch.  by  Willbs,  J.),  in  Robbina  v.  Jones 

771,  774,  and  Blackburn,  J.,  in  (the  Waterloo  Bridge  case,  1863)  15 

Cooper  V.  Walker  (1862)  8  Jur.  N.  S.  0.  B.  N.  S.  221 ;   33  L.  J.  C.  P.  1, 

1208,  1210.    On  the  other  hand,  the  9  L.  T.  523.   See  par.  7  of  that  judg- 

case  of  Coupland  v.  Hardingham  is  ment. — B.  C. 
impliedly  recognised  in  the  judgment 
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Lordship  said^  the  area  belongs  to  the  house,  and  it  is  a  duty  Couplakd 

which  the  law  casts  upon  the  occupier  of  the  house  to  render  it  habdinq- 

secure.  ^^^• 

The  plaintiff  had  a  verdict 


MCCULLOCH  V.  ROYAL  EXCHANGE  A8SUEANCE       isis. 

COMPANY.  '^—^' 

(3  Camp.  406—410.)  [  *06  1 

Where  there  is  an  ineorance  on  ship  and  freight,  and  the  ship  has 
arrived  in  safety  and  earned  freight,  the  assui^d  cannot  afterwards 
claim  a  return  of  premium  on  the  ground  that  he  had  no  insurable 
interest,  on  account  of  a  defect  in  his  title  to  the  ship. 

This  was  an  action  of  debt  for  money  had  and  received,  to 
recover  the  sum  of  1,260Z.  as  a  return  of  premium  upon  a  policy 
of  insurance  executed  by  the  defendants. 

The  case  came  on  upon  admissions,  which  stated : — 

'*  That  on  the  21st  of  August,  1812,  a  policy  of  insurance  was 
effected  by  Messrs.  Amyand,  Cornwall,  &  Go.  with  the  defendants, 
by  the  order  and  on  account  of  the  plaintiff,  for  the  sum  of  seven 
thousand  pounds,  upon  the  ship  Duke  of  Kent  and  her  freight, 
being  4,000Z.  upon  the  ship,  and  8,000Z.  on  freight,  on  a  voyage 
from  St.  Domingo  to  the  port  of  London,  at  a  premium  of  21Z. 
per  cent. 

"  That  a  return  of  premium  for  the  ship's  sailing  armed  with 
12  gims,  and  arrival  as  stipulated  by  the  policy,  has  been  made 
by  the  defendants,  leaving  the  sum  of  1,260Z.  as  the  net  premium 
paid  to  them  for  effecting  the  said  policy. 

*'  That  in  the  month  of  May,  1809,  the  said  ship  proceeded 
upon  a  voyage  to  the  West  Indies  from  the  port  of  London,  and 
that  Mr.  Bichard  Gardiner  was  then  the  sole  owner  thereof  in 
the  register  of  the  port  of  London,  and  that  he  is  now  the  sole 
registered  owner  in  the  said  register  in  the  said  port,  and  that  he 
has  never  transferred  his  property  in  the  said  ship  to  any  person, 
nor  has  the  same  ever  been  transferred  by  his  consent  or  authority. 

"  That  the  said  ship  arrived  at  Martinique,  where  she  took  in       [  407  ] 
a  cargo  on  freight  for  Europe,  and  sailed  from  thence  on  the  1st 
August,  1809. 
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*'  That  having  met  with  damage  on  the  said  last-mentioned 
voyage,  the  said  ship  pat  into  the  harbour  of  St.  JobA's,  Antigoa, 
in  distress,  and,  after  being  surveyed  by  a  warrant  from  the 
Vice- Admiralty  Court  of  that  Island,  she  was  condemned  to  be 
sold  as  being  unfit  to  be  repaired,  and  was  accordingly  sold  by 
virtue  of  an  order  of  the  said  Vice- Admiralty  Court  to  Matthew 
Kmg. 

"  That  Matthew  King  afterwards  obtained  from  the  proper 
officer  of  the  customs  of  the  said  island  a  new  colonial  register 
for  the  ship,  and  remained  in  possession  of  her  till  September, 
1811,  during  which  time  he  caused  her  to  be  repaired  at  a  great 
expense,  conceiving  that  he  had  obtained  by  virtue  of  the  sale 
hereinbefore  mentioned,  a  full  and  complete  title  to  the  said  ship. 

''  That  in  September,  1811,  the  said  Matthew  King  sold  the 
said  ship  to  the  plaintiff  at  Guadaloupe  for  the  sum  of  14,500 
dollars,  and  executed  a  regular  bill  of  sale  of  her  to  him,  at 
which  time  and  till  some  days  after  the  arrival  of  the  ship  in 
England  (as  hereinafter  mentioned),  the  plaintiff  had  no  notice 
or  knowledge  of  any  adverse  claim  or  title  to  the  said  ship,  but 
on  the  other  hand  was  fully  convinced  that  he  had  acquired  a 
good  and  sufficient  title  thereto. 

''  That  the  plaintiff,  after  the  purchase  of  the  said  ship,  and 
while  he  retained  the  possession  thereof,  expended  *the  sum  of 
8,8462.  in  various  disbursements  for  the  use  of  the  said  ship,  and 
for  the  outfit  of  the  voyage  in  question. 

"That  the  plaintiff  employed  the  said  ship  in  a  coasting 
voyage  to  the  Spanish  Main,  and  in  June,  1812,  he  procured  a 
freight  for  her  at  St.  Domingo  for  London,  being  the  voyage 
insured  by  the  policy  in  question,  where  she  arrived  on  or  about 
the  20th  September  last,  and  safely  delivered  her  cargo ;  and  the 
freight  of  the  said  cargo,  amounting  to  about  the  sum  of  2,867/. 
lOs,  lid.  has  been  duly  paid  to  the  plaintiff. 

"  That  after  the  arrival  of  the  said  ship,  and  the  delivery  of 
her  cargo,  the  said  Bichard  Gardiner  obtained  possessiion  of  ^e 
said  ship  under  an  Admiralty  warrant,  and  now  seeks  to  recover 
the  amount  of  the  freight  so  paid  to  the  plaintiff.". 


Scarletty  for  the  plaintiff,  contended,  upon  these  facts,  that 
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he  had  no  insorable  interest  in  the  ship  or  freight,  and  that 
therefore  the  premium  might  be  recovered  back.  Reid  v.  Darby ^ 
10  East,  148,  t  is  an  express  authority  to  shew,  that  no  pro- 
perty or  interest  in  the  ship  was  transferred  by  the  sale  under 
the  sentence  of  the  Vice-Admiralty  Court  at  Antigua.  The 
exclusive  ownership  therefore  all  along  remained  in  Gardiner, 
in  whose  name  she  stood  registered.  The  plaintiff  was  tor- 
tiously  in  possession  of  her,  and  would  have  been  liable  to 
an  action  of  trover  for  refusing  to  deliver  her  up.  It  has 
often  been  decided,  that  courts  of  justice  can  look  to  no  title  to 
shipping  except  what  *is  evidenced  by  the  Begister  Acts ;  and  the 
plaintiff  having  no  title  to  the  ship,  if  a  loss  had  happened,  he 
could  not  have  succeeded  in  an  action  on  the  policy.  The  pro- 
duction of  the  register  in  the  name  of  Gardiner  must  have  com- 
pletely defeated^his  claim.  That  part  of  the  insurance  which  is 
on  freight  comes  exactly  under  the  same  consideration.  In 
Camden  v.  Anderson,  5  T.  E.  709,  it  was  determined,  that  no 
one  can  have  an  insurable  interest  in  freight  except  the  regis- 
tered owner  of  the  ship.  The  Court  there  said,  ''  the  right  to 
freight  results  from  the  right  of  ownership  ;  and  if  the  plaintiffs 
have  no  title  to  the  ship,  they  have  no  interest  in  the  freight. 
And  if  the  plaintiffs  have  neither  a  legal  nor  equitable  interest 
in  the  ship,  they  have  no  interest  which  is  the  subject  of  an 
insurance."  Thus  the  defendants  have  incurred  no  liability, 
and  [have  received  the  premium  without  running  any  hazard. 
The  premium  was  paid  to  them  without  any  consideration,  and 
they  cannot  be  allowed  to  retain  it.  This  is  not  a  wagering 
policy.  There  is  no  illegality  on  the  part  of  the  plaintiff.  He 
believed  the  ship  to  be  his  own  when  he  effected  the  insurance. 
Therefore,  it  is  like  the  common  case  of  short  interest.  In  Routh 
V.  Thompsony  11  East,  428,  t  where  the  captors  of  a  Danish  ship 
were  found  not  to  have  an  insurable  interest  in  her,  it  was  clearly 
held  that  they  were  entitled  recover  back  the  premium ;  and 
it  seems  impossible  to  distinguish  that  case  from  the  pfesent. 


M'CULLOOH 

Royal 
Exchange 
assubance 

COMPAKY. 


[*409 


XiOBD  Ellbnbobouoh,  Ch.  J. : 

In  Roiith  V.  Thompson,  a  loss  had  happened  and  an  action 
t  10  B.  B.  246.  t  10  B.  B.  539. 


768  1813.    K.  B.    3  CAMP.  309—810.  [ba 

M'CuLLocH  was  brought  against  the  underwriters  to  recover  the  sum  insured. 
Royal       They  resisted  the  demand  on  the  ground  that  there  was  no 
amiTrakcb  *iJi8iirable  interest.    As  they  denied  their  liability  on  the  policy, 
Company,    they  were  not  under  these  circumstances  allowed  to  retain  the 
[  *4io  ]      premium.    But  here  the  voyage  has  been  performed,  and  the 
ship  has  arrived  in  safety.    The  freight  has  been  earned  and 
paid.    It  strikes  me  as  now  too  late  to  rip  up  the  matter,  and  to 
say  you  had  no  insurable  interest.    You  might  have  rescinded 
the  contract  before  the  event ;  but  after  that  has  been  determined 
in  favour  of  the  underwriters,  it  does  not  lie  in  your  mouth  to 
tell  them  they  never  were  liable,  and  that  the  premium  was  a 
payment  without  consideration.    I  am  perfectly  clear  the  plain- 
tiff has  no  right  to  recover.     It  would  place  underwriters  in  a 
very  awkward  situation,  if  after  the  safe  arrival  of  the  ship,  the 
assured  could  come  to  them  and  say,  ''  We  had  no  legal  title  to 
her ;  on  account  of  some  secret  transactions  which  you  had  no 
means  of  investigating,  we  had  no  insurable  interest ;  and  you 
must  pay  us  back  the  premium  which  you  imagined  you  had 

earned." 

Plaintiff'  nonsuited. 


1813.  CLAEKE  AND  Another  v.  NOEL. 

June  Ifi.  (3  Camp.  411—412.) 

At  OuildhalL  The  purchaser  of  goods  to  be  paid  for  by  bill  upon  his  agent,  is  not 

P  .  .  1  discharged  by  the  seller  taking  a  renewal  of  the  bill  without  giving  him 

notice,  if  the  agent  had  not  funds  in  hand  to  pay  the  bill  when  it 
became  due. 

Action  for  goods  sold. 

The  plaintiffs  were  manufacturers  at  Birmingham,  and  sent 
out  the  goods  in  question  by  the  defendant's  orders  to  Rio 
Janeiro,  where  he  resided.  By  an  agreement  between  the 
parties,  the  plaintiffs  were  to  be  paid  the  value  of  the  goods  by 
bill  upon  one  Aaron,  an  agent  of  the  defendant  in  London.  The 
plaintiffs  accordingly  drew  a  bill  for  the  amount  upon  Aaron, 
which  he  accepted.  When  it  became  due,  he  had  produce  in  his 
hands  consigned  to  him  by  the  defendant  more  than  sufficient  to 
satisfy  it ;  but  there  was  no  market  for  this  at  that  time.    He 
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stated  to  the  plaintiffs  that  he  was  unable  to  pay  the  bill ;   and      Clabke 
they  twice  allowed   him   to  renew  it,  without  informing   the       noel. 
defendant.      Aaron    afterwards    failed,    with    money    of     the 
defendant's  in  his  hands  more  than  sufficient   to  answer  the 
acceptance. 

GarroWy  A.-G.  contended  that  under  these  circumstances 
the  defendant  was  discharged,  as  the  plaintiffs  had  given  a  new 
credit  to  Aaron,  and  made  him  their  debtor.    But, 

» 
Lord  Ellenborough  was  of  opinion,  that  Aaron  was  only  in       [  ^12  ] 

the  nature  of  a  surety ;  and  remarked,  that  as  he  was  Aot  in 
cash  to  pay  the  bill  when  it  became  due,  it  was  rather  in  favour 
of  the  defendant  to  allow  it  to  be  renewed.  The  debt  was 
originally  due  from  the  defendant ;  and  the  security  taken  from 
his  agent  could  be  no  extinction  of  it.  It  was  impossible  to  say 
that  the  purchaser  of  goods  could  be  discharged  under  these 
circumstances  by  want  of  notice,  like  the  drawer  of  a  bill  of 
exchange.! 

The  plaintiffs  had  a  verdict,  which  in  the  ensuing  Term,  upon 

a  motion  for  a  new  trial,  was 

Approved  of  by  the  Court. 


MOESE  AND  Others,  Assignees  of  T.  A.  KERRISON,        isis. 

June  1 7 

A  Bankrupt,   v.  WILLIAMS  and   Others.  —  ' 

(3  Camp.  418—419.)  [  418  ] 

Where  a  sum  of  money  has  been  lodged  with  a  party  to  indemnify 
him  against  bills  of  exchange  he  has  accepted  for  the  accommodation  of 
another,  an  action  will  not  lie  against  him  to  recover  the  money  while 
the  bills  are  outstanding,  although  the  Statute  of  Limitations  has  run 
upon  them. 

Money  had  and  received  to  recover  the  sum  of    886Z.  10s. 

under  the  following  circumstances : 

t  The  reasons  here  are  loosely  ex-  circumstances    the    presumption   is 

pressed,  but  the  case  may  be  useful  that  the  bill  was  to  be   taken  as 

as  a  decision   under  circumstances  conditional  payment,  and  that  the 

which    may    recur.      It   would   be  condition  was  never  satisfied. — £.  C. 
enough  now  to  say  that  under  such 

B.R. —  VOL.  XIV.  8  D 
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U0B8B  Sir  Boger  Kerrison,  deceased,  and  T.  A.  Kerrison,  the  bank- 

WiLLiAifB.  nipt,  were  in  partnership  as  bankers  at  Norwich.  Between  the 
years  1784  and  1806,  the  defendants,  who  are  bankers  in 
London,  accepted  for  them  certain  bills  of  exchange,  to  the 
amount  of  8862.  10«.  which  have  never  yet  been  taken  np  or 
presented  for  payment.  Sir  Boger  Eerrison  died  the  16th  Jane, 
1808,  and  a  commission  of  bankrupt  was  sued  out  against 
T.  A.  Eerrison  on  the  30th  of  June  in  the  same  year.  The 
defendants  then  having  a  considerable  balance  belonging  to  him 
in  their  hands,  paid  over  the  whole  of  it  to  the  plaintiffs,  except 
the  sum  now  in  dispute,  which  they  claim  to  retain  for  the 
purpose  of  answering  the  outstanding  bills  they  had  accepted. 

Garrow,  A.-G.  contended,  that  they  had  no  longer  a  right  to 
do  so,  as  it  must  be  presumed  that  the  bills  were  satisfied ;  and, 
at  any  rate,  as  more  than  six  years  had  elapsed  since  they 
respectively  became  due,  the  defendants  were  sufficiently  pro- 
tected by  the  Statute  of  Limitations. 

Lord  Ellenbobough,  Gh.  J. : 

I  see  no  ground  on  which  I  can  presume  that  bills  are  satis- 
fied which  are  allowed  to  be  outstanding ;  and  I  do  not  think 
[  *4i9  ]  the  defendants  *are  to  be  driven  to  plead  the  Statute  of  Limita- 
tions to  actions  on  their  own  acceptances,  which  ihey  know  they 
have  never  paid.  They  have  a  right  to  retain  the  money  till  the 
bills  are  properly  accounted  for,  or  some  satisfactory  arrange- 
ment is  made  for  their  indemnity. 

Plcdntiffs  nonsuited. 
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GREAVES  V.  ASHLIN.  i8i3. 

(3  Camp.  426-427.)  J^^. 

If  a  written  contract  for  the  sale  of  goods  specifies  no  time  for  deliyer-  r  426  1 
ing  them,  in  an  action  for  not  delivering  them,  it  is  not  competent  for 
the  defendant  to  give  parol  evidence  that  it  was  a  condition  of  sale  that 
the  goods  should  be  taken  away  immediately,  or  that  by  the  usage  of 
trade  where  goods  are  sold  to  be  delivered  at  a  distant  day,  the  time  is 
always  mentioned  in  the  written  contract. 

Although  the  purchaser  of  goods  neglects,  after  notice,  to  carry  them 
away,  the  seller  has  no  right  on  that  account  to  re-sell  them. 

This  was  an  action  for  not  delivering  60  quarters  of  oats  sold 
to  the  plaintiff  on  the  16th  March,  1810,  by  the  following  con- 
tract, signed  by  the  defendant's  agent : 

**  Sold  to  John  Greaves  50  quarters  of  oats  at  45«.  6d.  per 
quarter,  out  of  175  quarters. 

"  J.  Stbvbnson  for  J.  Ashlin." 

The  plaintiff  at  the  same  time  received  a  delivery  order.  The 
defendant,  on  the  28rd  March,  complained  to  the  plaintiff  that 
the  oats  were  not  carried  away,  and  gave  notice,  that  if  they 
were  not  carried  away  immediately,  he  should  re-sell  them  to 
other  persons.  The  plaintiff  still  neglecting  to  carry  them  away, 
the  defendant  re-sold  them  accordingly,  at  5l8.  per  quarter. 

The  defendant's  counsel  at  first  attempted  to  prove,  that  his 
agent  had  verbally  made  it  a  condition  of  the  sale,  that  the 
plaintiff  should  take  away  the  oats  immediately,  and  had  abated 
6d.  per  quarter  of  the  price  originally  offered,  in  expectation  of 
his  agreeing  to  do  so.    But — 

Lord  Ellenbobouqh  was  of  opinion,  that  it  was  not  com- 
petent to  the  defendant  to  give  such  evidence,  as  it  materially 
varied  the  contract,  which  had  been  reduced  into  writing ;  and 
he  cited  Merea  v.  Anaell,  8  Wils.  276.  His  Lordship  was 
likewise  of  opinion,  that  a  witness  could  not  be  asked,  whether 
according  to  the  usage  of  the  corn-market,  if  com  be  sold  to  be 

3  D  a 
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Oreaves  ^delivered  at  a  distant  day,  the  time  should  not  be  inserted  in 
AsRLiN.  the  contract;  as  that  was  only  an  indirect  method  of  giving 
[  *427  ]      parol  evidence  to  vary  the  written  contract. 

The  defendant's  counsel  then  insisted,  that  he  was  entitled 
to  re-sell  the  oats  in  the  manner  he  had  done,  the  plaintiff  not 
having  carried  them  away  in  a  reasonable  time  after  notice. 
Under  these  circumstances,  the  contract  might  be  considered  as 
dissolved,  and  the  property  in  the  goods  re-vested  in  the 
defendant. 

Lord  Ellbnbobough,  Gh.  J. : 

If  the  bdyer  does  not  carry  away  the  goods  bought  within  a 
reasonable  time,  the  seller  may  charge  him  warehouse  room  ;  or 
he  may  bring  an  action  for  not  removing  them,  should  he  be 
prejudiced  by  the  delay.!  But  the  buyer's  neglect  does  not 
entitle  the  seller  to  put  an  end  to  the  contract.  When  a  farmer 
sets  out  his  tithes,  and  gives  the  parson  notice  to  take  them 
away,  he  may  bring  his  action,  if  the  latter  does  not  do  so 
within  a  reasonable  time;  but  the  parson's  neglect  does  not 
revest  in  the  farmer  the  property  in  the  articles  set  out.  In  this 
'  case  the  notice  given  to  fetch  away  the  goods  could  not  discharge 
the  defendant  from  his  contract,  nor  empower  him  to  sell  the 
property  of  the  plaintiff. 

The  plaintiff  had  a  verdict  for  the  difference  between  the  price 
at  which  he  bought  the  oats  and  the  sum  for  which  they  were 
resold. 

t  See  now  s.  37  of  the  Sale  of  Goods  Act,  1893.— F.  P. 
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HAEMAN  V.   VAUX  isis. 

(3  Camp.  429—431.)  J^V  28. 

Where  there  is  a  warranty  in  a  policy  of  insurance  against  average,  At  OuildhM. 


[429] 


*^  unless  general,  or  the  ship  be  stranded,*'  if  during  the  voyage  the 
ship  is  forced  ashore  by  the  wind,  or  is  driven  on  a  bank,  and  remains 
fast  for  any  time,  this  is  a  sufficient  stranding  to  do  away  the  effect  of 
the  warranty,  although  the  ship  is  not  proved  to  have  thereby  received 
any  material  damage. 

This  was  an  action  to  recover  an  average  loss  upon  a  cargo  of 
barley  insured  by  the  defendant  at  and  from  Limerick  to  Oporto, 
Lisbon  and  Figueras.  The  policy  contained  the  usual  memo- 
randum, warranting  com  free  from  average,  unless  general,  or 
the  ship  be  stranded. 

As  the  ship  was  proceeding  down  the  river  from  Limerick,  and  [  430  ] 
was  ofif  Scatery  Island,  the  wind,  which  was  moderate,  suddenly 
took  her  a-head,  and  she  went  a-shore,  stern  foremost.  There 
she  remained  fast  for  two  hours,  till  the  tide  flowed,  when  she 
got  ofif  and  proceeded  on  her  voyage.  A  witness  stated  that  she 
must  have  strained  a  good  deal  while  lying  on  the  ground  ;  but 
when  she  again  floated  it  was  not  perceived  that  she  had  sus- 
tained any  injury.  On  her  arrival  at  Oporto  the  barley  was 
found  considerably  damaged.  She  experienced  stormy  weather 
on  her  passage  thither.  The  only  question  was,  whether  the 
ship  had  been  stranded  within  the  meaning  of  the  memorandum. 

Scarletty  for  the  defendant,  contended  that  it  must  be  a 
stranding,  from  which  a  reasonable  presumption  arises  that  the 
cargo  has  been  damaged.  If  there  was  evidence  that  any 
damage  had  been  produced  by  the  ship  being  a-ground,  then  it 
fulfilled  the  condition,  and  rendered  the  underwriters  liable  for 
any  average  loss  that  occurred  from  that  or  any  other  cause. 
But  for  this  purpose  it  was  not  enough  that  a  ship  should  be 
left  dry  for  an  hour  or  two  on  a  mud  bank,  in  a  river, — ^a  cir- 
cumstance perpetually  happening,  without  being  considered  a 
mischance.  He  mentioned  a  case  lately  decided  in  the  Ex- 
chequer, in  which  he  had  been  counsel,  where  a  much  stricter 
construetion  was  put  upon  the  word  "  stranding.'*     A  statute 
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Hasvak  provides,  that  goods  where  the  ship  is  stranded  or  wrecked,  shall 
Vaux.       not  be  liable  to  duties.    A  ship  was  cast  a-shore  at  the  mouth  of 

the  river  Mersey,  and  the  cargo  unloaded.  But  because  the  hull 
[  *^3i  ]      of  the  *ship  was  not  materially  injured,  it  was  held  upon  an 

information  filed  by  the  Attorney-General,  that  the  goods  w^re 

liable  to  the  duties. 

Lord  Ellenbobough,  Ch.  J. : 

I  make  no  doubt  that  was  a  very  sound  construction  of  a  fisc^ 
law.  But  I  am  of  opinion  there  was  here  a  clear  stranding 
within  the  meaning  of  the  memorandum.  It  is  not  merely 
touching  the  ground  that  constitutes  a  stranding.  If  the  ship 
touches  and  runs,  the  circumstance  is  not  to  be  regarded. 
There  she  is  never  in  a  quiescent  stata  But  if  she  is  forced 
a-shore,  or  is  driven  on  a  bank,  and  remains  for  any  time  upon 
the  ground,  this  is  a  stranding,  without  reference  to  the  degree 
of  damage  she  thereby  sustains.  To  remove  all  doubt  upon  the 
question,  this  clause  is  introduced.  The  stranding  is  a  condition 
precedent,  and  when  that  is  fulfilled  the  warranty  against  par- 
ticular average  ceases  to  have  any  operation. 

The  plaintiff  recovered  the  amount  of  his  demandA 

t  So  a  ship  lutving  run  on  some  ion  y.  Bolton ,  Marsh.  239.    But  it 

wooden  piles  four  feet  under  water,  was  decided  that  there  had  been  no 

erected  about  nine  yards  from  the  such  stranding,  where  a  ship  in  the 

shore  to  keep  up  the  banks  of  the  river  Thames  was  run  foul  of  by 

river  ;  and  haying  lain  on  these  piles  two  other  vessels,  and  being  therel^ 

till  they  were  cut  away; — ^thiswas  driven  a-ground,  remained  fast  for  aa 

held  to  be  a  stranding  within  the  hour.    Baring  v.  Henkle,  Maish.  240l 

meaning  of  the  memorandum.    Dob-  * 
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EEX  v.   VEEELST,   EsQ-t  i^is. 

(3  Camp.  432—436.)  July2S. 

Upon  an  indictment  for  perjury  before  a  surrogate  in  the  Ecclesiastical        [  432  ] 
Court,  the  fact  of  the  person  who  administered  the  oath  haying  acted  as 
a  surrogate  is  sufficient  primd  facie  evidence  of  his  being  duly  appointed 
and  having  authority  to  administer  the  oath. 

But  if  it  appear  that  the  surrogate  was  appointed  contrary  to  the 
canon  which  requires  that  no  judicial  act  shall  be  speeded  by  any 
ecclesiastical  Judge,  unless  in  the  presence  of  the  registrar  or  his 
deputy,  or  other  persons  by  law  allowed  in  that  behalf,  his  appointment 
is  a  nullity,  and  the  averment  that  he  had  authority  to  administer  the 
oath  is  negatived.! 

This  was  an  indictment  for  perjury  in  an  answer  to  an  alle- 
gation in  the  ecclesiastical  court.  The  indictment  stated  that 
on  the  2nd  day  of  December,  1811,  a  certain  allegation  was 
exhibited  in  the  consistorial  and  episcopal  court  of  London, 
before  the  worshipful  Samuel  Pearce  Parson,  doctor  of  laws  and 
surrogate  of  the  Right  Honourable  Sir  Wm.  Scott,  knight,  doctor 
of  laws.  Vicar  General  of  the  Right  Reverend  Father  in  God  the 
Lord  Bishop  of  London,  and  official  principal  of  his  consistorial 
and  episcopal  court  of  London,  by  and  on  the  part  and  behalf  of 
Elizabeth  Amelia  Yerelst,  wife  of  the  defendant,  in  a  certain 
cause  then  depending,  and  before  them  instituted  in  the  said 
court  by  the  said  defendant,  for  the  purpose  of  procuring  a 
divorce  and  separation  from  bed,  board  and  mutual  cohabitation 
with  his  said  wife  by  reason  of  adultery.  Mrs.  Verelst's  alle- 
gation, imputing  adultery  to  the  defendant,  was  then  set  out. 
The  indictment  proceeded  afterwards  to  aver,  that  the  said  alle- 
gation was  admitted  by  the  said  court,  and  that  the  defendant 
on  the  12th  July,  1812  came  in  person  before  the  said  Samuel 
Pearce  Parson  surrogate  as  aforesaid,  and  was  sworn  and  took 
his  corporal  oath  before  him,  that  his  answer  to  the  matters  in 
the  said  allegation  should  contain  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  without  favour  or  affection  to  his 
own  cause,  the  said  Samuel  Pearce  Parson  having  competent 

t  Followed  by  Lord  Coleripoe  in  in  regard  to  an  appointment  pursuant 

B.  V.  Oreathead  (1878)  38  L.  T.  690,  to  an  Act  of  Parliament.   JkUe'e  ease 

691.— B.  0.  (0.  A.  1881)  6  Q.  B.  D.  376,  393,  50 

X  But  the  canon  can  have  no  force  L.  J.  Q.  B.  234, 43  L.  T.  786.— B 
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Bbz        authority  to  administer  the  said  oath ;  and  *that  the  said  de- 
YsBSLBT.     fendant  upon  his  oath  exhibited  as  true  his  answer  in  writing  to 
[•433]      the  matters  contained  in  the  said  allegation.    A  part  of  the 
answer  was  then  set  forth,  upon  which  the  assignments  of  per- 
jury were  framed.    Plea,  not  guilty. 

The  original  answer  was  put  in,  which  had  been  sworn  to  by 
the  defendant  before  Dr.  Parson,  as  surrogate  of  Sir  Wm.  Scott, 
and  it  was  proved  that  Dr.  Parson  had  been  in  the  habit  of 
acting  in  that  capacity. 

The  defendant's  counsel  objected  that  evidence  was  neces- 
sary of  Dr.  Parson's  appointment;  otherwise,  the  averment 
would  not  be  supported  that  he  had  competent  authority  to 
administer  the  oath.  Credit  is  given  to  the  Judges  and  magis- 
trates of  the  common  law,  that  they  are  duly  appointed  to  the 
offices  in  which  they  act,  but  this  has  never  been  extended  to 
the  ecclesiastical  courts,  which  are  not  courts  of  record,  and 
which  have  always  been  looked  to  with  peculiar  jealousy. 

Lord  Ellenborough,  Ch.  J. : 

I  think  the  fact  of  Dr.  Parson  having  acted  as  surrogate,  is 
sufficient  prima  facie  evidence  that  he  was  duly  appointed  and 
had  competent  authority  to  administer  the  oath.  I  cannot  for 
this  purpose  make  any  distinction  between  the  ecclesiastical 
courts  and  other  jurisdictions.  It  is  a  general  presumption  of 
law  that  a  person  acting  in  a  public  capacity  is  duly  authorized 
so  to  do.t 

[  434  ]  The  defendant's  counsel  then  put  in  the  rigistrar's  book, 

containing  Dr.  Parson's  appointment  by  Sir  Wm.  Scott.  This 
entry  was  in  the  handwriting  of  one  Grojan,  the  registrar's 
clerk,  and  bore  date  14th  May,  1798.  The  appointment  was  in 
the  common  form  of  an  act  of  court ;  but  instead  of  being 
authenticated  in  the  usual  manner,  was  stated  to  have  taken 
place,  "  Present  Notary  Public."  There  was  not  the  name  of 
any  notary  mentioned,  and  neither  the  registrar  nor  his  deputy 
had  been  present  at  the  time.    Parol  evidence  was  given,  that  by 

t  Vide  Bex  y.  J<me8,  11  B.  B.  680  (2  Camp.  131). 
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the  practice  of  the  ecclesiastical  courts,  a  notary  public,  or  some  Rsz 
higher  oflScer,  should  be  present  at  every  act  of  court  for  the  vbrklst. 
purpose  of  authenticating  it.  In  confirmation  of  this,  Can.  128 
was  cited,  whereby  it  is  declared,  that  *'  No  chancellor,  commis- 
sary, archdeacon,  official,  or  any  other  person  using  ecclesias* 
tical  jurisdiction,  shall  speed  any  judicial  act  either  of  conten- 
tious or  voluntary  jurisdiction,  except  he  have  the  ordinary 
register  of  that  court,  or  his  lawful  deputy ;  or  if  he  or  they 
will  not  or  cannot  be  present,  then  such  persons  as  by  law  are 
allowed  in  that  behalf,  to  write  or  speed  the  same,  under  pain  of 
suspension,  ipso  facto.''  Upon  which  Gibson  observes,  "  And 
this  is  according  to  the  rule  of  the  antient  canon  law ;  which,  to 
prevent  falsifications,  requireth  the  acts  to  be  written  by  some 
public  person  (if  he  may  be  had)  or  else  by  two  other  credible 
I)erson8,  and  the  credit  which  the  canon  law  gives  to  a  notary 
public  is,  that  his  testimony  shall  be  equal  to  that  of  two  wit- 
nesses." Gibs.  996.  8  Burn.  Eccl.  Law,  285.  It  was  argued 
that  on  these  grounds  Dr.  Parson's  appointment  was  a  nullity, 
and  that  he  had  no  authority  to  administer  the  oath. 

The  counsel  for  the  prosecution  contended,  that  Dr.  Parson  [  435  ] 
having  acted  as  surrogate  for  twenty  years  without  his  authority 
being  questioned  in  the  ecclesiastical  court,  a  Judge  and  jury  at 
Nisi  Prius  ought  not  to  inquire  into  the  manner  of  his  appoint- 
ment ;  that  if  they  did,  they  might  still  presume  a  notary  was 
present,  although  a  blank  was  left  for  the  name  in  the  entry ; 
that  the  entry  was  not  the  appointment,  but  only  the  evidence 
of  it ;  that  the  appointment  might  be  regular  although  the  entry 
was  deficient ;  and  that  even  if  no  notary  was  present,  it  did 
not  follow  that  the  appointment  was  a  nullity,  although  the 
Judge  might  be  liable  to  suspension. 

LoBD  Ellenborough,  Gh.  J. : 

I  cannot  shut  out  evidence  that  Dr.  Parson  was  not  duly 
appointed  a  surrogate,  however  long  he  may  have  acted  in  that 
capacity.  The  presumption  arising  from  his  acting,  only  stands 
till  the  contrary  is  proved. — The  canon  requires  that  every  act 
either  of  contentious  or  voluntary  jurisdiction  shall  take  place 
in  the  presence  of  the  register  or  his  deputy,  or  such  other  per- 
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Rbx  son  as  is  by  law  allowed  in  that  behalf.  The  appointment  of  a 
Verklbt.  surrogate  is  an  act  of  voluntary  jurisdiction.  To  be  valid,  it 
ought  therefore  to  take  place  in  the  presence  of  the  register,  or 
his  deputy,  or  such  other  person  as  is  by  law  allowed  in  that 
behalf,  that  is  to  say,  of  a  notary  public.  But  Dr.  Parson's  sup- 
posed appointment  did  not  take  place  either  in  the  presence  of 
the  register,  or  his  deputy,  or  of  a  notary  public.  I  must  judge 
of  the  manner  in  which  it  took  place  by  the  entry  which  records 
it.  That  entry  leaves  a  blank  for  the  name  of  a  notary  public. 
This  affords  evidence  that  a  notary  public  was  the  officer  meant 
[  *436  ]  to  ^authenticate  the  act,  but  that  no  one  attended.  I  am  there- 
fore of  opinion,  that  the  allegation  that  Dr.  Parson  had  com- 
petent authority  to  administer  the  oath  is  negatived.  Such 
authority  would  have  been  conferred  by  an  appointment  accord- 
ing to  the  canon,  in  the  presence  of  the  register  or  his  deputy, 
or  a  notary  public.  An  appointment  contrary  to  the  canon, 
where  no  such  person  was  present,  I  must  treat  as  a  nullity. 

The  defendant  was  thereupon  acquittedA 


1813.  INGLIS  V.   VAUX. 

•^•J^^-  (3  Camp.  437—438.) 

r  ^37  1  Where  a  fibip  inBured  to  Martiniqae  and  all  or  any  of  the  windward 

and  leeward  islands,  landed  the  greatest  part  of  her  cargo  at  Martinique, 
and  sailed  with  the  residue  to  Antigua,  where  she  was  wrecked  while 
stopping  partly  to  dispose  of  the  residue  of  the  outward  cargo,  and 
partly  to  obtahi  a  homeward  cargo :  Held,  that  the  underwriters  were 
not  liable. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Speculation^  at  and  from  Liverpool  to  Martinique,  and  all  or  any 

t  "  It  seemeth  dear  that  no  oath  sons  falsely  pretending  to  be  autho- 

whatsoever  taken  before  those  who  rized  by  a  court  of  justice  to  take 

take  upon  them  to  administer  justice  affidavits,  in  relation  to  matters  de- 

by  virtue  of  an  authority  seemingly  pending  before  such  Court,  can  pro> 

colourable,  but  in  truth  unwarranted  perly  be  called  perjury,  because  no 

and  merely  void,  can  ever  amount  to  affidavit  is  any  way  regarded,  \m- 

perjury  in  the  eye  of  the  law :  And  less    it   be    made   before     persons 

from  the  same  ground  it  seemeth  legally  intrusted  with  a  power  to 

also  dearly  to  follow,  that  no  false  take  it"    1  Hawk.  P.  C.  c.  69,  s.  4. 
oath  in  an  affidavit  made  before  per- 
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of  the  Windward  and  Leeward  Islands,  with  liberty  to  touch  at  Ikolib 
any  ports  or  places  whatsoever,  to  take  on  board  and  land  vauz. 
goods,  stores,  &c. 

The  ship  sailed  from  Liverpool  on  the  18th  March,  1811,  and 
arrived  at  Martinique  about  the  20th  May  following.  There  the 
captain  disposed  of  all  his  outward  cargo,  except  a  small  quan- 
tity of  lime  and  bricks.  With  these  he  sailed  for  Antigua,  where 
he  arrived  on  the  81st  of  the  same  month.  Here  the  ship  lay 
till  the  8th  of  July,  when  she  was  wrecked  in  a  hurricane,  with 
the  lime  and  bricks  still  on  board.  The  captain  had  not  been 
able  in  the  meanwhile  to  obtain  a  freight  home ;  and  being  now 
examined  as  a  witness,  he  stated  that  he  stopped  at  Antigua 
partly  to  dispose  of  the  outward  cargo,  and  partly  to  procure  a 
homeward  cargo. 

The  plaintiff's  counsel  contended,  that  the  underwriters 
continued  liable  on  the  policy  at  the  time  of  the  loss,  as  the 
outward  adventure  was  not  then  completed.  There  being  no 
market  for  the  lime  and  bricks  at  Antigua,  the  ship  had  a  right 
to  sail,  under  the  protection  of  the  insurance,  to  any  of  the  other 
windward  or  leeward  islands,  so  that  she  took  them  in  geogra- 
phical order,  and  according  to  the  common  course  of  navi- 
gation. 

LoBD  Ellenborough,  Gh.  J. :  [  ^38  ] 

The  captain  had  no  right  to  mix  up  together  the  two  objects, 
of  disposing  of  the  remnant  of  the  outward  cargo,  and  procuring 
a  homeward  cargo,  at  the  risk  of  the  underwriters  on  the  out- 
ward voyage.  When  the  disposal  of  the  outward  cargo  ceased 
to  be  the  sole  reason  for  his  stay  at  Antigua,  these  underwriters 
were  discharged. 

Verdict  for  the  defendant. 
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[«4] 


[  •445  ] 


REX  V.   COTTON. 

(3  Camp,  444^47.) 

Upon  the  trial  of  an  indictment  for  not  repairing  a  liighway,  which  it 
is  alleged  the  defendant  is  bound  to  repair  ratione  ienur<E,  an  award 
made  under  a  submission  by  a  former  tenant  for  years  of  the  premises 
can  neither  be  received  as  an  adjudication,  the  tenant  having  no  autho- 
rity to  bind  the  rights  of  his  landlord,  nor  as  evidence  of  reputation* 
being  post  litem  motam» 

This  was  an  indictment  for  not  repairing  a  highway  in  the 
township  of  Alveton,  in  the  county  of  Stafford,  which  it  was 
alleged  that  the  defendant  was  bound  to  repair  by  reason  of  his 
tenure  and  occupation  of  a  certain  farm  and  lands  called 
Netherfield  Farm,  situate  in  the  said  township.  Plea,  Not 
Guilty. 

The  question  was,  whether  the  tenant  and  occupier  of  Nether- 
field Farm  was  bound  to  repair  this  road,  or  the  obligation  lay 
on  the  township  at  large? 

The  counsel  for  the  prosecution  offered  as  conclusive  evidence 
a  bond,  executed  in  the  year  1754  by  the  then  occupier  of 
Netherfield  Farm,  who  held  it  as  tenant  to  Lord  Shrewsbury, 
conditioned  to  abide  by  the  award  of  J.  Gilbert,  Esquire,  a 
neighbouring  magistrate,  now  deceased,  on  this  very  question ; 
and  the  award  of  Mr.  Gilbert  made  thereupon,  determining 
*that  the  tenant  and  occupier  of  Netherfield  Farm,  and  not  the 
township,  was  bound  to  keep  the  road  in  repair. — ^But, 

Dampier,  J.  was  clearly  of  opinion,  that  the  bond  could  not  be 
received  in  evidence  at  all,  as  the  tenant  had  no  right  to  bind 
his  landlord ;  and  that  he  could  not  receive  the  other  document, 
as  an  award,  whatever  effect  it  might  have  as  evidence  of 
reputation. 

Abbott,  for  the  defendant,  then  objected,  that  it  was  not 
admissible  as  evidence  of  reputation,  being  post  litem  motam,  and 
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cited  the  Berkeley  Peerage  case^  before  the  House  of  Lords,  in         Rbx 
which  it  was  decided,  that  no  declaration  could  be  given  in      co^on. 
evidence  which  had  been  made  after  the  controversy  on  the 
question  at  issue  had  arisen. 

Peake,  contra,  insisted  that  as  Mr.  Gilbert  was  no  party  to 
the  dispute,  and  had  no  iaterest  in  it,  his  award  was  evidence  of 
reputation.  It  amounted  to  a  declaration  by  him  of  the  reputa- 
tion in  the  township  before  the  dispute  arose.  If  by  word  of 
mouth  or  in  a  letter  to-  a  friend  he  had  expressed  his  opinion 
upon  the  reputed  liability  to  repair  the  road,  that  might  surely 
have  been  given  in  evidence,  and  his  declaration  cannot  be 
less  receivable  because  it  is  on  parchment  and  under  seal. 

Dampieb,  J. : 

This  is  a  question  of  considerable  importance  and  of  some 
novelty.  I  wish  that  my  opinion  upon  it  could  be  reviewed; 
but  in  the  manner  in  which  it  arises,  that  is  impossible ;  and  I 
must  dispose  of  it  at  "^once  in  the  best  manner  I  can.  I  have  [  *^^^  1 
certainly  had  the  advantage  of  hearing  it  ably  argued  on  both 
sides.  The  award  must  either  be  received  as  an  adjudication  or 
as  evidence  of  reputation.  I  have  already  said  I  cannot  receive 
it  as  an  adjudication,  for  it  could  only  be  binding  on  the 
individual  who  was  a  party  to  the  submission,  and  could  not 
affect  Lord  Shrewsbury,  who  was  seised  in  fee  of  the  premises, 
or  any  person  subsequently  holding  under  him.  I  am  Ukewise  of 
opinion  that  it  is  not  admissible  as  evidence  of  reputation.  The 
reason  why  the  declarations  of  deceased  persons  upon  public 
rights  made  ante  litem  motam,  when  there  was  no  existing  dispute 
respecting  them,  is,  that  these  declarations  are  considered  as 
disinterested,  dispassionate,  and  made  without  any  iatention  to 
serve  a  cause,  or  to  mislead  posterity.  But  the  case  is  entirely 
altered  post  litem  motam,  when  a  controversy  has  arisen  respect- 
ing the  point  to  which  the  declarations  apply.  Declarations  then 
made  are  so  likely  to  be  produced  by  interest,  prejudice  or 
passion,  that  no  reliance  can  safely  be  placed  upon  them,  and 
they  would  more  frequently  impose  upon  the  understanding  than 
t  P.  782  et  eeq,,  post. 
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Bbx  conduce  to  the  elacidation  of  truth.  It  has  therefore  been 
CoTTOK.  wisely  decided,  that  evidence  of  reputation  arising  post  litem 
motam  shall  not  be  admitted. — ^Was  there  not  lia  mota  at  the 
time  this  award  was  executed  by  Mr.  Gilbert  ?  The  very 
submission  to  him  shews,  that  the  question  was  then  agitated 
between  the  township  of  Alveton  and  the  occupier  of  Netherfield 
Farm,  which  of  them  was  bound  to  repair  this  highway  ?  What 
deceased  witnesses  then  stated  to  the  arbitrator,  would  not  be 
receivable ;  and  his  opinion  formed  upon  that,  and  expressed  in 
his  award,  cannot  be  entitled  to  more  credit. 

The  defendant  had  a  verdict. 


[Reporter's  note. — As  the  opinions  of  the  Judges  in  the  Berkeley 
Peerage  case,  which  is  so  much  relied  upon  in  Rex  v.  Cotton^  ante, 
p.  780,  and  which  is  certainly  the  most  important  decision  on  the 
law  of  evidence  which  has  taken  place  for  many  years,  have  never 
yet  appeared  in  print,  I  have  thought  that  I  should  render  an 
acceptable  service  to  the  profession,  by  subjoining  the  following 
note.] 

HOUSE     OF     LORDS. 

GOMMITTBB    OF    PrIVILEOBS. 


1811.  THE  BERKELEY  PEERAGE  CASE. 

^^y  ^^'  (4  Camp.  401—422.) 

[  401  ]  On  the  petition  of  William  Fitzharding  Berkeley,  claiming  as 

of  right  to  be  Earl  of  Berkeley,  &c. 

1.  Upon  the  trial  of  an  ejectment  respecting  Black  Acre,  between  A. 
and  B.,  in  which  it  was  necessary  for  A.  to  prove  that  he  was  the  legiti- 
mate son  of  J.  S.  A.  after  proving  by  other  evidence  that  J.  8.  was  his 
reputed  father,  offered  to  give  in  evidence  a  deposition  made  by  J.  S.  in 
a  cause  in  Chancery,  instituted  by  A.  against  C.  D.  in  order  to  perpetuate 
testimony  to  the  alleged  fact  disputed  by  C.  D.  that  he  was  the  legiti- 
mate son  of  J.  S.,  in  which  character  he  claimed  an  estate  in  remainder 
in  White  Acre,  which  was  also  claimed  in  remainder  by  C.  D.  B.,  the 
defendant  in  the  ejectment,  did  not  claim  Black  Acre  under  either  A.  or 
CD.,  the  plaintiff  and  defendant  in  the  Chancery  suit.  Held  by  tbA 
Judges  (Qbaham,  B.,  dissentient),  that  aooording  to  law,  the  deposition 
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of  J.  8.  could  not  be  reoeiyed  upon  the  trial  of  such  ejectment  against  Bbbkelet 
B.  as  evidence  of  declarations  of  J.  S.  the  alleged  father,  in  matter  of  Pkebaob 
pedigree.  Casb, 

2.  Upon  the  trial  of  an  ejectment  respecting  Long  Acre,  between  E. 
and  F.,  in  which  it  was  necessary  for  E.  to  prove  that  he  was  the  legiti- 
mate son  of  W.,  the  said  W.  being  at  that  time  dead.  E.,  after  proving 
by  other  evidence  that  W.  was  his  reputed  father,  offered  to  give  in 
evidence,  an  entry  in  a  Bible,  in  which  Bible  W.  had  made  such  entry 
in  his  own  hand-writing  that  E.  was  his  eldest  son,  bom  in  lawful  wed- 
lock from  G.  the  wife  of  W.,  on  the  1st  day  of  May,  1778,  and  signed 
by  W.  himself.  Held  by  the  Judges  unanimously  that  such  entry  in 
such  Bible  (or  in  any  other  book,  or  on  any  other  piece  of  paper),  could 
be  received  to  prove  that  E.  is  the  legitimate  son  of  W.  as  evidence  of 
the  declaration  of  W.  in  matter  of  pedigree. 

3.  Upon  the  trial  of  an  ejectment  respecting  Little  Acre  between  N. 
and  P.,  in  which  it  was  necessary  for  N.  to  prove  that  he  was  the  legiti- 
mate son  of  T.,  the  said  T.  being  at  that  time  dead.  N.,  after  proving 
by  other  evidence,  that  T.  was  his  reputed^  father,  offered  to  give  in 
evidence  an  entry  in  a  Bible,  in  which  Bible  T.  had  made  such  entry 
in  his  own  hand-writing,  that  N.  was  his  eldest  son,  bom  in  lawfid 
wedlock  from  J.  the  wife  of  T.,  on  the  1st  day  of  May,  1778,  and  signed 
by  T.  himself :  and  it  was  proved  in  evidence  on  the  said  trial  that  the 
said  T.  had  declared  "  that  he  T.  had  made  such  entry  for  the  express 
purpose  of  establishing  the  legitimacy,  and  the  time  of  the  birth,  of  his 
eldest  son  N.,  in  case  the  same  should  be  called  in  question,  in  any  case 
or  in  any  cause  whatsoever,  by  any  person,  after  the  death  of  him  the 
said  T.*'  Held  by  the  Judges  unanimously  that  such  entry  in  such 
Bible  (or  in  any  other  book,  or  on  any  other  piece  of  paper),  could  be 
received  to  prove  that  N.  is  the  legitimate  son  of  T.,  as  evidence  of  the 
declaration  of  T.  in  matter  of  pedigree  (but  with  strong  circumstances 
of  suspicion  on  account  of  its  particularity). 

Frederick  Augustus  Berkeley,  the  fifth  Earl  of  Berkeley, 
died  8th  August,  1810. 

On  the  27th  of  October  in  the  same  year,  the  claimant  [402] 
presented  a  petition  to  His  Majesty,  praying  that  a  writ  might 
be  issued  to  summon  him  to  parliament  by  the  title  of  Earl  of 
Berkeley,  as  eldest  son  of  the  late  Earl,  by  Mary,  Countess  of 
Berkeley.  This  petition,  on  the  recommendation  of  Sir  Vicary 
Gibbs,  then  His  Majesty's  Attorney-General,  was  referred  by 
the  Prince  Begent  to  the  House  of  Lords. 

To  explain  the  questions  submitted  in  this  case  to  the  Judges, 
it  is  only  necessary  to  state  that  William  Fitzharding  Berkeley, 
the  claimant,  was  bom  26th  December,  1786,  and  that  he  alleged 
that  his  father  and  mother  were  married  in  the  parish  of 
Berkeley,  in  the  county  of  Gloucester,  on  the  80th  of  March,  1785. 
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Bbbkklet    They  were  likewise  married  in  the  parish  of  St.  Mary  Lambeth, 

Peeraoe 

Case.  on  the  16th  of  May,  1796,  till  which  time  Lady  Berkeley  did 
not  appear  as  His  Lordship's  wife ;  nor  was  the  claimant  till 
some  time  after  treated  as  their  legitimate  son.  They  had 
several  children  after  the  second  marriage.  The  only  question 
before  the  Lords  respected  the  legitimacy  of  the  claimant ;  and 
that  depended  entirely  upon  the  reaUty  of  the  first  marriage 
alleged  to  have  taken  place  between  his  parents. 

Li  the  year  1799,  a  bill  was  filed  in  the  Court  of  Chancery  by 
the  present  claimant  and  three  of  his  brothers,  bom  before  the 
second  marriage,  to  perpetuate  the  testimony  of  their  legitimacy, 
on  the  ground  that  they  were  entitled,  in  remainder  in  tail  after 
an  estate  for  life,  to  certain  lands  then  held  by  their  father  ; — 
the  children  bom  after  the  second  marriage  and  others  entitled 
in  remainder  after  them  being  made  the  defendants.! 

The  Earl  of  Berkeley  was  one  of  the  witnesses  examined  on 
interrogatories  for  the  plaintiffs,  and  in  his  deposition  he  swore 
positively  to  the  reality  of  the  first  marriage  and  the  plaintifiis* 
legitimacy. 

The  counsel  for  the  claimant,  after  a  large  body  of  other 
evidence  adduced  before  the  Committee  of  Privileges,  now 
proposed  to  read  this  deposition  as  a  declaration  by  the  late 
Earl  of  Berkeley  in  matter  of  pedigree  respecting  the  legitimacy 
of  his  son. 
[  403  ]  The  admissibility  of  the  deposition  was  opposed  by  Sir  Vicary 

Gibbs,  the  Attorney-General,  on  the  part  of  the  Crown,  and  Sir 
Thomas  Plarner,  Solicitor-General,  appointed  to  watch  the 
interests  of  the  eldest  son,  bom  after  the  marriage  in  the  parish 
of  Lambeth. 

Thereupon  the  Judges  were  summoned,  and  the  following 
questions  were  submitted  by  the  House  of  Lords  to  their  con- 
sideration. 

1.  "  Upon  the  trial  of  an  ejectment  respecting  Black  Acre, 
between  A.  and  B.  in  which  it  was  necessary  for  A.  to  prove 
that  he  was  the  legitimate  son  of  J.  S.  A.  after  proving  by 
other  evidence  that  J.  S.  was  his  reputed  father,  offered  to  give 
in  evidence  a  deposition  made  by  J.  S.  in  a  cause  in  Chancery, 

t  See  Lord  DurtiUy  v.  FiUhardinge  Berkeley,  6  B.  E.  285  (6  Yes.  251.) 
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institoted  by  A.  against  C.  D.,  in  order  to  perpetuate  testimony  bbrkblby 
to  the  alleged  fact  disputed  by  C.  D.,  that  he  was  the  legitimate  casb. 
son  of  J.  S.,  in  which  character  he  claimed  an  estate  in  re- 
mainder in  White  Acre,  which  was  also  claimed  in  remainder 
by  C.  D.  B.  the  defendant  in  the  ejectment  did  not  claim 
Black  Acre  onder  either  A.  or  C.  D.,  the  plaintiff  and  defendant 
in  the  Chancery  suit. 

*'  According  to  law,  could  the  deposition  of  J.  S.  be  received 
upon  the  trial  of  such  ejectment,  against  B.  as  evidence  of 
declarations  of  J.  S.  the  alleged  father  in  matters  of  pedigree  ? 

2.  '^Upon  the  trial  of  an  ejectment  respecting  Long  Acre, 
between  E.  and  F.,  in  which  it  was  necessary  for  E.  to  prove 
that  he  was  the  legitimate  son  of  W.,  the  said  W.  being  at  that 
time  dead, — E.  after  proving  by  other  evidence  that  W.  was  his 
reputed  father,  offered  to  give  in  evidence  an  entry  in  a  Bible  in 
which  Bible  W.  had  made  such  entry  in  his  own  hand- writing, 
that  E.  was  his  eldest  son,  born  in  lawful  wedlock  from  6.  the  wife 
of  W.,  on  the  1st  day  of  May,  1778,  and  signed  by  W.  himself. 

'*  Gould  such  entry  in  such  Bible  be  received  to  prove  that  E. 
is  the  legitimate  son  of  W.,  as  evidence  of  the  declaration  of  W. 
in  matter  of  pedigree  ? 

8.  ''Upon  the  trial  of  an  ejectment  respecting  Little  Acre,  [^o^] 
between  N.  and  P.,  in  which  it  was  necessary  for  N.  to  prove 
that  he  was  the  legitimate  son  of  T.,  the  said  T.  being  at  that 
time  dead ;  N.  after  proving  by  other  evidence  that  T.  was  his 
reputed  father,  offered  to  give  in  evidence  an  entry  in  a  Bible, 
in  which  Bible  T.  had  made  such  entry  in  his  own  hand-writing 
that  N.  was  his  eldest  son,  bom  in  lawful  wedlock  from  J.  the 
wife  of  T.  on  the  1st  day  of  May  1778,  and  signed  by  T.  himself : 
And  it  was  proved  in  evidence  on  the  said  trial  that  the  said  T. 
had  declared  '  that  he  T.  had  made  such  entry  for  the  express 
purpose  of  establishing  the  legitimacy,  and  the  time  of  the  birth» 
of  his  eldest  son  N.,  in  case  the  same  should  be  called  in  ques- 
tion, in  any  case  or  in  any  cause  whatsoever,  by  any  person, 
after  the  death  of  him  the  said  T.' 

**  Could  such  entry  in  such  Bible  be  received,  to  prove  that  N* 
is  the  legitimate  son  of  T.,  as  evidence  of  the  declaration  of  T. 
in  matter  of  pedigree  ?  " 

B.B. — ^voL.  xnr,  8  b 
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Bbrkelet        Upon  the  first  question,  the  Judges  not  being  unanimous,  they 
^5^^"     delivered  their  opinions  seriatim. 

Baylet,  J, : 

The  opinion  which  I  have  formed  is  that  the  deposition  id  not 
admissible  evidence.    Tour  Lordships  observe  that  the  party 
against  whom  the  evidence  is  offered  was  a  stranger  to  the  suit,, 
and  the  deposition  is  offered  in  evidence,  not  in  its  character  of 
deposition,  but  as  a  declaration.    I  lay  out  of  consideration  the 
circumstance  stated  in  the  question  of  its  being  the  deposition 
of  a  reputed  father ;  because  I  believe  all  the  Judges  are  agreed 
that  no  objection  arises  to  its  admissibility  on  that  ground.     The 
grounds  on  which  it  appears  to  me  that  the  deposition  is  not 
receivable  in  evidence  as  the  declaration  of  the  witness  are  these : 
because  it  was  made  post  litem  m>otam,  after  a  controversy  raised 
upon  this  very  point :  because  J.  S.  the  witness  who  made  it  was 
brought  forward  to  speak  to  the  point  by  a  person  who  had  a 
direct  interest  in  establishing  it :  because  the  deposition  is  upon 
interrogatories  formally  put  to  J.  S.  by  an  interested  party :  and 
because  B.  against  whom  it  is  proposed  that  the  deposition 
t  *^<^  ]      should  be  read,  had  no  opportunity  of  *putting  any  questions  on 
his  own  behalf.    In  general  when  evidence  is  given  rtrd  voce  in 
courts  of  justice,  the  witnesses  speak  to  what  they  know,  and 
each  party  has  in  turn  an  opportunity  of  putting  such  questions 
as  he  may  think  fit  for  the  purpose  of  drawing  forth  the  whole 
truth  and  of  throwing  every  light  upon  the  subject  which  the 
witness  is  capable  of  giving.    Whoever  has  attended  to  the  ex- 
amination, the  cross-examination,  and  the  re-examination   of 
witnesses,  and  has  observed  what  a  very  different  shape  their 
story  appears  to  take  in  each  of  these  stages,  wiU  at  once  see 
how  extremely  dangerous  it  is  to  act  on  the  ex  parte  statement  of 
any  witness,  and  still  more  of  a  witness  brought  forward  under 
the  influence  of  a  party  interested.    In  this  case  A.  whose 
legitimacy  is  supposed  to  be  in  issue  has  put  to  J.  S.  every 
question  he  thought  fit;  and  has  therefore  obtained  from  him 
probably  not  the  whole  that  J.  S«  knows  upon  the  subject,  but 
all  that  will  benefit  A. :  while  B.,  against  whom  this  deposition 
is  to  be  read,  has  had  no  opportunity  of  proposing  a  single 
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question  to  J.  S.  either  to  put  his  veracity  to  the  test,  or  to  bring    Bebxelet 

P  V 1C  R  A  CH  IS 

out  any  other  matter  within  the  knowledge  of  J.  S.  which  would        case. 
make  in  his  favour.    Where  a  man  speaks  upon  a  subject  of  his 
own  accord,  he  naturally  tells  the  whole  of  what  he  knows ;  but 
where  he  is  examined  on  interrogatories  formally  administered 
to  him,  his  answers  are  naturally  confined  to  the  particulars  to 
which  he  is  so  interrogated ;    and    as    the  examining  party 
generally  knows  beforehand  the  scope  of  the  witness's  evidence, 
he  has  an  opportunity  of  so  shaping  his  questions  as  that  they 
may  elicit  every  thing  in  his  favour  with  which  the  witness  is 
acquainted,  and  keep  back  every  thing  of  a  contrary  tendency. 
It  may  be  said  that  a  question  of  legitimacy  is  an  exception  to 
the  general  rule,  and  that  a  father  having  once  affirmed  his  son 
to  be  legitimate,  no  inquiries  e  contra  can  destroy  the  e£fect  of 
his  testimony.    But  the  father  may  have  views  of  his  own,  and  a 
personal  interest  to  serve  by  establishing  the  legitimacy  of  his 
eldest  son.    His  eldest  son  may  be  of  an  age  to  cut  off  an  entail, 
which  cannot  be  done  by  means  of  the  younger.    There  may  be 
various  other  considerations  in  point  of  interest  to  influence  the 
father,  which  if  exhibited  by  cross-examination  might  in  a  great 
degree  impeach,  if  not  completely  destroy,  the  effect  of  the 
evidence  he  has  given.     So  it  might  turn  out  on  cross-examina- 
tion that  he  had  made  other  contrary  declarations,  ^perhaps      [  ^106  1 
equally  solemn  as  those  to  which  he  has  been  asked,  and  that 
his  conduct  towards  his  children  and  towards  other  persons  had 
been  such  as  to  throw  an  entire  discredit  on  his  present  assevera- 
tions.   The  learned  Judge  then  made  some  observations  on  the 
case  of  Whitelockev.  Baker,  18  Ves.  511, t  and  Goodright  v.  AfoM, 
Cowp.  591,  and  concluded  by  submitting  it  to  their  Lordships  as 
his  opinion,  that  the  depositions  of  J.  S.  as  evidence  of  declara- 
tions in  matter  of  pedigree  ought  not  to  be  received. 

Woop,  B. : 

The  admission  of  hearsay  evidence  of  the  declarations  of 
deceased  persons  in  matters  of  pedigree  is  an  exception  to  the 
general  law  of  evidence ;  and  it  has  ever  been  received  with  a 
degree  of  jealousy,  because  the  opposite  party  has  had  no  oppor- 
tunity of  cross-examining  the  persons  by  whom  the  declarations 

t  9  R.  E.  216. 

3  sa 
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Bbbkelst  are  sappoeed  to  have  been  made.  Bat  declarations  to  be  receiT- 
GAfiK.  able  in  evidence,  as  I  have  always  understood,  and  as  was  said 
in  the  case  of  Whitelock  v.  Bakevy  most  have  been  the  natoial 
effusions  of  the  mind  of  the  party  making  them,  and  most  have 
been  made  on  an  occasion  when  his  mind  stood  in  an  even 
position,  without  any  temptation  to  exceed  or  fall  short  of  the 
truth.  Upon  this  principle  it  has  been  the  general  mle,  as  far 
back  as  my  experience  and  knowledge  go,  to  reject  hearsay 
evidence  of  the  declarations  of  deceased  persons,  not  only  rela- 
tive to  matters  in  actual  suit,  but  in  dispute  and  controvifflsy 
prior  to  the  commencement  of  judicial  proceedings.  Though 
such  declarations  may  in  some  instances  be  founded  in  farutb, 
I  have  always  understood  it  to  be  a  general  rule  to  reject  them, 
because  of  the  possibility,  nay  probability,  that  they  may  have 
been  made  to  serve  one  or  other  of  the  contending  parties.  A 
most  arduous  task  would  be  imposed  upon  the  Judge  who  has  to 
determine  in  the  first  instance  upon  the  admissibility  or  non- 
admissibility  of  evidence,  if  he  had  no  fixed  rule  to  go  by  in  such 
cases ;  and  if  he  must  in  each  case  institute  a  previous  inquiry 
into  all  the  circumstances  which  might  or  might  not  influence 
the  mind  of  the  party  making  the  declaration  after  the  suit  was 
conmienced  or  the  controversy  had  arisen.  To  preserve  tiiere- 
fore  the  pure  administration  of  justice,  and  for  the  sake  of 
certainty  and  public  convenience,  the  law  has  drawn  the  line 
t  *407  ]  *which  I  have  mentioned ;  and  in  practice  the  rule  is  well  esta- 
blished, that  declarations  made  upon  a  subject  then  in  suit,  or 
in  controversy  or  dispute  preparatory  to  it,  are  not  to  be  received 
in  evidence.  For  these  reasons  it  is  my  humble  opinion,  that 
the  deposition  of  J.  S.  could  not  be  received  on  the  trial  of  the 
ejectment. 

GaAHAM,  B. : 

I  have  the  misfortune  to  differ  upon  this  question  not  only 
with  the  two  learned  persons  who  have  preceded,  but  I  am  afraid 
with  the  rest  of  my  brethren  who  are  to  follow  me.  But  the 
opinion  I  am  about  to  offer  is  the  conclusion  to  which  my  mind 
has  come  with  perfect  satisfaction.  Under  the  circumstances  of 
the  case,  I  think  there  is  no  legal  objection  to  receiving  this 
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deposition  in  evidence — ^not  as  a  deposition— that  I  am  not  pre-    bbbcelbt 

pared  to  say — but  as  a  declaration  of  the  deponent.    One  ground       oabs. 

on  which  I  am  induced  to  doubt  the  soundness  of  that  rule 

which  has  been  laid  down  by  my  learned  brothers  is,  that  I 

cannot  find  it  stated  in  any  book  of  law  that  ever  fell  within  my 

reading.     If  there  be  a  rule  that  the  declaration  of  a  deceased 

person  upon  a  subject  on  which   evidence  of  reputation  may 

generally  be  received,  is  inadmissible  when  made  subsequent  to 

suit  commenced,  it  is  a  rule  with  which  in  my  little  experience 

I  have  not  become  acquainted,  and  which  is  confined  to  the 

breasts  of  a  few  peculiarly  conversant  with  the  business  of  Nisi 

Prius.     I  must  likewise  observe  that  great  uncertainty  will  arise 

in  the  application  of  the  rule.    We  are  told  that  it  extends  to  all 

declarations  after  a  suit  is  in  contemplation.     But  how  is  it  to 

be  determined  whether  the  parties  did  or  did  not  contemplate  a 

suit  at  any  given  moment  of  time  ?    Then  if  it  should  be  clearly 

shewn  that   the  party  making  the  declarations  could  not   by 

possibility  know  that  a  suit  was  commenced  or  contemplated, 

sorely  the  declarations  are  receivable ;   but  if  you  exclude  them 

when  his  knowledge  of  the  lis  mota  is  made  to  appear,  what  a 

field  of  enquiry  is  opened  as  often  as  evidence  of  reputation  is 

tendered  to  a  Judge  and  jury?     It  seldom  happens  that  an 

investigation  of  a  pedigree  takes  place  till  an  action  is  brought 

or  resolved  upon,  and  it  will  often  be  a  great  hardship  to  reject 

what  was  then  said  by  a  member  of  the  family  who  dies  before 

the  trial.     Suppose  a  man  is  privately  married  before  the  English 

Ambassador  at  Paris,  where  no  register  is  kept,  and  has  a  son. 

On  his  return  to  this  country  *he  is  re-married  to  satisfy  the      [  *408  ] 

scruples  of  his  wife ;   and  afterwards  has  another  son.     In  the 

progress  of  twenty  or  thirty  years,  when  all  the  witnesses  to  the 

marriage  except  the  father  are  dead,  an  estate  is  left  to  the 

eldest  legitimate  son,  who  enters  into  possession.    The  younger 

son  brings  an  ejectment  to  recover  this.     The  father  hears  of 

such  a  proceeding  with  surprise  and  dismay,  makes  a  solemn 

declaration  of  the^  legitimacy  of  the  eldest  son,  and  dies.     I 

should  require  strong  authority  and  clear  principle  for  the  rule 

which  should  exclude  his  dying  declaration  at  the  trial  of  the 

ejectment.     Tou  may  have  the  natural  and  voluntary  effusions 
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Bebkelet  of  the  mind  of  the  individual  after  a  suit  is  commenced,  although 
Case.  what  he  then  says  may  be  subject  to  more  suspicion.  Let  the 
objection  therefore  go  to  the  credit,  not  to  the  competency  of  the 
evidence.  Do  not  shut  out  what  may  be  the  truth,  and  what 
may  be  the  only  mode  of  arriving  at  justice.  Receive  the 
evidence,  and  let  the  jury  under  the  direction  of  the  Judge, 
determine  to  what  weight  it  is  entitled.  Hearsay  evidence  is 
always  to  be  received  with  caution,  and  particularly  that  which 
may  have  arisen  when  men's  minds  were  heated  and  biassed  by 
an  existing  controversy  upon  the  subject ;  but  instead  of  laying 
down  a  rigid  rule  which  may  exclude  bond  fide  declarations 
entitled  to  implicit  credit,  confide  in  the  discretion  of  the  Judge, 
whose  duty  it  is  to  point  out  the  circumstances  which  in  each 
particular  case  ought  to  influence  the  conclusion  of  the  jury. 
Notwithstanding  my  profound  respect  for  the  noble  and  .learned 
lord  who  decided  the  case  of  Whitelocke  v.  Bakery  I  certainly  do 
not  altogether  approve  of  the  accuracy  and  precision  and  justice 
of  the  rule  there  laid  down.  But  that  noble  lord  will  allow  me 
to  say,  that  if  this  particular  question  had  been  stated  to  him 
upon  that  occasion,  his  Lordship  would  have  hesitated  at  least 
before  he  would  have  held  that  the  deposition  of  the  parent 
taken  under  these  circumstances  could  not  be  received  as  a 
declaration.  The  case  of  Goodright  v.  Moss  I  must  consider  an 
authority  the  other  way.  Although  this  deposition  is  not  the 
spontaneous  effusion  of  a  man's  mind,  yet  perhaps  it  is  entitled 
to  some  degree  of  credit  on  the  very  ground  that  the  deponent 
did  not  come  forward  as  a  volunteer,  and  that  being  judicially 
interrogated,  he  declared  what  he  knew  upon  the  subject  under  the 
sanction  of  an  oath.  We  must  likewise  remember  that  he  stood 
quite  indifferent  between  the  parties.     As  it  strikes  me,  no  one 

[  *409  ]  has  a  *right  to  suppose  that  J.  S.  did  not,  in  this  deposition,  give 
the  true  history  of  his  marriage  and  of  his  family.  What 
ground  have  we  to  suppose  that  there  was  any  bias  on  his  mind, 
or  that  he  was  interested  for  one  of  his  children  more  than  for 
another.  He  was  compelled  to  state  what  he  knew  upon  the 
subject,  and  it  seems  what  he  then  declared  must  be  rejected 
because  he  spoke  by  compulsion  under  the  sanction  of  an  oath, 
although  his  voluntary  effusion  upon  the  same  subject  would 
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have  been  admitted  without  question.  Your  Lordships  are  Bebkklet 
About  to  establish  a  precedent  of  great  importance ;  and  if  the  casb. 
rule  which  has  been  laid  down  be  adopted,  I  fear  considerable 
confusion  may  be  introduced  into  investigations  respecting 
pedigree,  and  that  evidence  will  often  be  excluded  which  would 
lead  to  the  discovery  of  truth,  and  to  the  due  distribution  of 
justice  between  man  and  man.  It  is  my  humble  opinion  in  this 
case,  that  the  deposition  of  J.  S.  ought  to  be  received  as  a  decla- 
ration, although  made  after  the  suit  was  commenced. 

Lawrence,  J. : 

I  concur  with  the  Judges  who  have  stated  their  opinions 
against  the  admissibility  of  the  evidence.  From  the  necessity 
of  the  thing,  the  declarations  of  members  of  the  family,  in 
matters  of  pedigree,  are  generally  admitted ;  but  the  administra- 
tion of  justice  would  be  perverted  if  such  declarations  could  be 
admitted  which  have  not  a  presumption  in  their  favour  that 
they  are  consistent  with  truth.  Where  the  relator  had  no 
interest  to  serve,  and  there  is  no  ground  for  supposing  that  his 
mind  stood  otherwise  than  even  upon  the  subject,  (which  may 
be  fairly  inferred  before  any  dispute  upon  it  has  arisen),  we 
may  reasonably  suppose  that  he  neither  stops  short,  nor  goes 
beyond  the  limits  of  truth  in  his  spontaneous  declarations 
respecting  his  relations  and  the  state  of  his  family.  The 
receiving  of  these  declarations,  therefore,  though  made  without 
the  sanction  of  an  oath,  and  without  any  opportunity  of  cross- 
examination,  may  not  be  attended  with  such  mischief  as  the 
rejection  of  such  evidence,  which  in  matters  of  pedigree  would 
often  be  the  rejection  of  all  the  evidence  that  could  be  offered. 
But  mischievous  indeed  would  be  the  consequence  of  receiving 
an  ex  imrte  statement  of  a  deceased  witness,  although  upon  oath, 
procured  by  the  party  who  would  take  advantage  of  it,  and 
delivered  under  that  bias  which  may  naturally  operate  *on  the  [  ^^^0  ] 
mind  in  the  course  of  a  controversy  upon  the  subject.  Not- 
withstanding what  is  said  in  Goodright  v.  Moss^  I  cannot  think 
that  Lord  Mansfield  would  have  held  that  declarations  in 
matters  of  pedigree,  made  after  the  controversy  had  arisen, 
ought  to  be  submitted  to  the  jury.    They  stand  precisely  on  the 


792  1811.    H.  L.    4  CAMP.  410—411.  [b.r. 

bbbkelet  same  footing  as  declarations  on  qaestions  of  rights  of  way^ 
^  ql^e!^^  rights  of  common,  and  other  matters  depending  upon  usage ; 
and  although  I  cannot  call  to  nund  the  ruling  of  any  particular 
Judge  upon  the  subject,  yet  I  know  that  according  to  my 
experience  of  the  practice,  (an  experience  of  nearly  forty  years,) 
whenever  a  witness  has  admitted  that  what  he  was  going  to 
state  he  had  heard  after  the  beginning  of  a  controversy,  his 
testimony  has  been  uniformly  rejected.  If  the  danger  of  fabri- 
cation and  falsehood  be  a  reason  for  rejecting  such  evidence  in 
cases  of  prescription,  that  will  equally  apply  in  cases  of  pedigree, 
where  the  stake  is  generally  of  much  greater  value.  In  looking 
for  authorities  upon  the  subject,  I  have   found  two  cases  at 

Nisi    Prius,    Spadwell    v.    ,    before  Lord    Ch.    Baron 

Betnolds  at  the  Spring  Assizes  at  Exeter  in  1780,  and  Hay- 
ward  V.  Firmin,  before  Lord  Camden  at  the  sittings  after  Trinity 
Term,  1766.  In  the  first  of  these,  the  declarations  of  an  aunt 
as  to  which  of  three  brothers  came  first  into  the  world,  made 
after  the  dispute  had  arisen,  were  rejected ;  but  such  as  she  had 
made  prior  to  the  dispute  were  received.  Therefore  in  that  case 
the  learned  Judge  took  the  distinction  of  before  and  after  litiga- 
tion commenced.  Hayward  v.  Firmin  was  an  issue  to  try  the 
legitimacy  of  a  child  ;  and  the  declarations  of  the  mother  as  to 
that  fact  were  received  in  evidence,  though  made  after  the  com- 
mencement of  the  suit.  But  it  appears  that  the  case  determined 
by  Lord  Ch.  Baron  Betnolds  was  not  at  that  time  brought  under 
the  consideration  of  Lord  Camden.  In  Ooodright  v.  Afow,  the 
point  whether  declarations  could  be  received  which  were  made 
while  the  dispute  was  existing  was  not  adverted  to,  and  in  con- 
sidering the  authority  of  that  decision,  it  must  not  be  forgotten 
that  Mr.  Baron  Eybe,  who  tried  the  cause,  was  of  opinion,  that 
the  answer  was  not  admissible  evidence.  The  authorities  being 
thus  balanced,  I  think  the  point  must  be  considered  as  without 
any  decision,  and  we  must  resort  to  principle  and  the  uniform 
practice  which  has  obtained  in  questions  of  prescription. 
[  *4ii  ]  ^Hardships  may  arise  in  rejecting  declarations  made  between 
the  commencement  of  the  suit  and  the  time  of  the  trial ;  but 
such  hardships  are  not  confined  to  the  case  of  pedigree.  In 
other  cases,  if  witnesses  die  before  the  trial  of  the  cause,  the 
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party  vho  relied  upon  their  testimony  must  sustain  the  loss,    bebxelet 

Peeragb 
For  avoiding  uncertainty  in  judici^  proceedings,  general  rules        case. 

must  be  laid  down  and  adhered  to,  without  regard  to  our  feelings 
or  our  wishes  on  particular  occasions.     Besides,  the  hardship 
may  generally  be  avoided  by  a  bill  to  perpetuate  testimony.     In 
the  supposed  case  of  the  marriage  at  Paris,  no  difficulty  need 
have  arisen ;  for  under  a  bill  to  perpetuate  testimony,  the  father 
might  have  been  examined  on  behalf  of  the  eldest  son,  and  his 
deposition  as  to  all  the  circumstances  of  the  first  marriage 
regularly  read  against  the  younger  son  on  the  trial  of  the  eject- 
ment.    Although  the  exclusion  of  declarations  made  in  the 
course  of  the  controversy  may  prejudice  some  individuals,  it  is 
better  to  submit  to  this  inconvenience  than  expose  courts  of 
justice  to  the  frauds  which  would  be  practised  upon  them  were 
a  contrary  rule  to  prevail.      That  this  is  not  an  imaginary 
apprehension,  will  occur  from  what  happened  at  the  bar  of  your 
Lordships'  house  in  the  Dcmglaa  and  Anglesea  causes — in  the 
first  of  which,  fabricated  letters  were  given  in  evidence  before 
your  Lordships — and  in  the  second,  false  declarations.     Not- 
withstanding the  danger  of  incurring  the  penalties  of  the  crime 
of  perjury,  there  is  scarce  an  assize  or  sittings  in  which  witnesses 
are  not  produced  who  swear  in  direct  contradiction  the  one  to 
the  other ;  and  it  may  be  feared  that  persons  who  have  as  little 
regard  to  truth,  may  be  induced   to  make  false  declarations, 
when  they  run  no  risk  of  punishment  in  this  world,  as  no  use 
can  be  made  of  their  evidence  till  after  their  death.    We  know 
that  passion,  prejudice,  party,  and  even  good-will,  tempt  many 
who  preserve  a  fair  character  with  the  world  to  deviate  from 
truth  in  the  laxity  of  conversation.    Can  it  be  presumed  that  a 
man   stands    perfectly  indifferent    upon    an    existing    dispute 
respecting  his  kindred?    His  declarations  post  litem  motam,  not 
merely  after  the  commencement  of  the  law  suit,  but  after  the 
dispute  has  arisen,  (that  is  the  primary  meaning  of  the  word 
iw,)+  are  evidently  more  likely  to  mislead  *the  jury  than  to      [*412] 
direct  them  to  a  right  conclusion,  and  therefore  ought  not  to  be 
received  in  evidence.    I  am  likewise  of  opinion,  that  no  depo- 
sition can  be  received  in  evidence  as  a  declaration,  to  prove  a 
t  Philosophi  setatem  in  litibw  contenmt. — Cic. 
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Bebkblbt  fact  which  it  was  the  object  of  that  deposition  to  establish.  A 
Cask.  deposition  is  the  answer  of  the  witness  to  such  interrogatories  as 
it  is  thought  expedient  to  put  to  him,  to  establish  certain  facts 
which  the  plaintiff  alleges,  and  on  which  his  case  depends. 
Consequently,  a  deposition  is  considered  a  partial  representation 
of  facts,  as  to  all  persons  who  have  no  opportunity  of  bringing 
out  the  whole  truth  by  cross-examination  ;  and  on  that  account, 
all  admit  that  against  a  stranger  it  cannot  be  received  in  evidence 
as  a  deposition.  How  then  shall  it  be  received  as  a  declaration  ? 
In  that  case,  the  circumstance  of  its  being  upon  oath  cannot  be 
regarded.  To  consider  it  a  declaration  on  oath,  would  be  to 
receive  it  as  a  deposition.  This  would  be  blowing  hot  and  cold. 
As  ^  declaration  it  is  still  subject  to  the  same  vice  and  infirmity 
of  being  an  answer  to  particular  questions  artfully  put  with  an 
interested  view  by  one  party  behind  the  back  of  the  other.  Ail 
the  objections  on  which  it  is  allowed  that  this  document  cannot 
be  received  as  a  deposition,  apply  with  at  least  equal  strength  to 
receiving  it  as  a  declaration ;  and  I  cannot  but  think  that  the 
law  of  England  would  be  under  a  just  reproach,  if  a  document 
which  must  be  rejected  in  one  character,  might  be  rendered 
admissible  by  the  paltry  juggle  of  changing  its  name. 

Hbath,  J. : 

I  concur  in  opinion  with  the  majority  of  the  Judges.  Since 
the  party  against  whom  it  is  proposed  to  read  this  deposition 
had  no  opportunity  of  cross-examining  J.  S.,  who  must  be 
taken  merely  to  have  answered  such  questions  as  the  plaintiff 
found  it  convenient  to  put  to  him,  I  think,  that  as  a  declaration 
it  is  exposed  to  every  objection  to  which  it  was  liable  as  a  depo- 
sition. Another  objection  equally  strong  is,  that  it  was  made 
after  the  dispute  had  arisen.  In  the  course  of  my  long  experi- 
ence, in  all  the  circuits  I  have  gone,  I  never  heard  till  now  of 
such  evidence  being  receivable.  When  the  objection  that  the 
declaration  was  post  litem  motam  has  been  taken,  it  has  been 
constantly  acquiesced  in.  It  is  true  there  is  no  mention  made 
of  this  rule  in  the  books  of  reports,  because  they  note  only  the 
[  •^is  ]  decision  of  doubtful  points.  They  do  not  *notice  matter  of  mere 
practice,  which  was  never  questioned.     When  the  contest  has 
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originated,  people  take  part  on  one  side  or  the  other;  their  bkbkelet 
minds  are  in  a  ferment ;  and  if  they  were  disposed  to  speak  the  casb. 
truth,  facts  are  seen  by  them  through  a  false  medium.  The 
authorities  cited  are  conflicting ;  therefore  your  Lordships  will 
be  governed  by  principle ;  and  upon  principle  it  seems  clear  to 
me  that  the  evidence  ought  to  be  rejected.  Courts  of  law  have 
endeavoured  to  avoid  any  extension  of  the  rule  which  admits 
declarations  in  matter  of  pedigree ;  and  serious  mischief  might 
arise  from  xelaxing  it.  Great  estates  have  been  litigated  upon 
this  species  of  evidence,  and  perjury  with  regard  to  declarations 
has  been  most  abundant.  But  it  would  hold  out  an  invitation 
to  fabricated  testimony,  if  declarations  could  be  received  in 
evidence  which  have  been  made  when  the  contest  was  actually 
begun. 

Macdonald,  C.  B.  : 

.  I  agree  in  the  opinion  entertained  upon  this  subject  by  almost 
all  the  learned  Judges.  The  question  is  of  infinite  importance. 
If  such  evidence  is  to  be  adduced  to  establish  legitimacy,  it  must 
equally  be  received  to  establish  illegitimacy ;  and  in  my  humble 
judgment,  it  is  of  such  a  nature  that  it  would  shake  the  condition 
of  every  man  in  the  kingdom.  After  a  dispute  upon  the  very 
point  has  arisen,  a  witness  is  brought  forward  by  a  party,  who 
of  course  tries  to  find  out  those  whose  testimony  will  be  most 
beneficial  to  him, — who  will  say  most  in  his  favour,  and  least 
against  him.  In  the  case  put  by  your  Lordships,  there  was  no 
opportunity  given  to  the  party  against  whom  this  deposition  is  to 
be  read  to  cross-examine  the  witness.  And  if  he  had  been  cross* 
examined  by  the  defendant  in  the  equity  suit,  what  does  it 
amount  to  ?  The  difference  is  great  between  what  is  called  a 
cross-examination  in  equity,  and  a  cross-examination  at  law. 
In  equity,  the  one  party  knows  not  the  questions  put  by  the 
other,  nor  the  answers  which  have  been  given  by  the  witness. 
In  the  course  of  a  trial  at  law,  every  witness  comes  forward  in 
the  presence  of  both  parties,  and  of  those  who  are  to  decide  upon 
his  testimony.  He  is  examined  in  chief  by  the  party  who  pro- 
duces him ;  he  is  cross-examined  by  the  opposite  party  to  the 
same  or  other  topics ;   and  then  comes  the  re-examination  to 
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Bbbbklby  explain  what  may  have  been  rendered  ambiguous, — with  an 
Case.  opportunity  to  *pat  any  questions  which  may  suggest  themselves 
[  •IH  ]  to  the  minds  of  the  Judge  or  the  jury.  Would  you  allow  a 
deposition  taken  in  the  former  mode  to  be  read  against  a  person 
who  was  an  entire  stranger  to  the  proceeding  ?  We  know,  that 
when  a  solicitor,  after  the  dispute  has  arisen,  searches  for  evi- 
dence, if  he  finds  any  persons  acquainted  with  facts  unfavourable 
to  his  client,  he  abstains  from  producing  them ;  and  we  know 
that  witnesses,  who  are  produced,  are  often  influenced  by  bad 
motives.  Experience  has  likewise  taught  us,  that  a  parent 
speaking  of  the  legitimacy  of  a  child,  is  not  to  be  heard  with 
undoubting  confidence.  In  one  of  the  cases  referred  to,  a  mother 
was  precluded  from  proving  the  illegitimacy  of  her  child,  having 
before  sworn  to  his  legitimacy ;  and  in  Goodright  v.  Moss,  the 
mother  swore  that  her  son  was  illegitimate,  the  consequence  of 
which  was,  that  she  increased  her  share  of  the  residue  of  her 
husband's  estate.  The  authorities  upon  the  subject  are  balanced. 
Lord  Gahden  being  for  receiving  the  evidence,  and  Lord  G. 
Baron  Beynolds  and  Mr.  Baron  Eyre  for  refusing  it.  But  the 
practice  has  constantly  been  in  affirmance  of  the  decision  of 
G.  Baron  Beynolds  ;  and  the  expediency  of  this  rule  has  ap- 
peared for  a  great  length  of  time.  If  it  is  departed  from,  I  know 
not  what  evidence  of  declarations  may  not  be  o£Eered,  or  how 
they  are  to  be  dealt  with.  I  cannot  conceive  the  common  sense 
of  saying,  that  the  same  instrument,  if  you  style  it  a  deposi- 
tion, is  to  be  rejected;  but  if  you  style  it  a  declaration,  is 
to  be  received.  Names  cannot  change  things.  Therefore 
I  think,  that  for  the  attaining  of  justice  in  the  particular 
case,  and  for  the  general  security,  the  proposed  evidence  is 
inadmissible. 

Mansfield,  Ch.  J. : 

By  the  general  rule  of  law,  nothing  that  is  said  by  any  person 
can  be  used  as  evidence  between  contending  parties,  unless  it  is 
delivered  upon  oath  in  the  presence  of  those  parties.  With  two 
exceptions,  this  rule  is  adhered  to  in  all  civil  cases.  Some  in- 
convenience no  doubt  arises  from  such  rigor.  If  material 
witnesses  happen  to  die  before  the  trial,  the  person  whose  case 
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they  would  have  established,  may  fail  in  the  sait.    But  although    bebkblbt 

Pk  BR  A.O  B 

all  the  bishops  on  the  bench  should  be  ready  to  swear  to  what        case. 
they  heard  these  witnesses  declare,  and  add  their  own  implicit      r  ^^s  j 
belief  of  the  truth  *of  the  declarations,  the  evidence  could  not 
be  received.    Upon  this  subject,  the  laws  of  other  countries  are 
quite  different ;  they  admit  evidence  of  hearsay  without  scruple. 
There  is  not  an  appeal  from  the  neighbouring  kingdom  of 
Scotland  in  which  you  will  not  find  a  great  deal  of  hearsay 
evidence  upon  every  fact  brought  into  dispute.    This  has  struck 
many  persons  as  a  great  absurdity  and  defect  in  the  law  of  that 
country.    But  the  different  rules  which  prevail  there  and  with 
us  seem  to  me  to  have  a  reasonable  foundation  in  the  different 
manner  in  which  justice  is  administered  in  the  two  countries. 
In  Scotland,  and  most  of  the  Continental  States,  the  Judges 
determine  upon  the  facts  in  dispute  as  well  as  upon  the  law ;  and 
they  think  there  is  no  danger  in  their  listening  to  evidence  of 
hearsay,  because  when  they  come  to  consider  of  their  judgment 
on  the  merits  of  the  case,  they  can  trust  themselves  entirely  to 
disregard  the  hearsay  evidence,  or  to  give  it  any  little  weight 
which  it  may  seem  to  deserve.    But  in  England,  where  the  jury 
are  the  sole  judges  of  the  fact,  hearsay  evidence  is  properly 
excluded,  because  no  man  can  tell  what  effect  it  might  have 
upon  their  minds.    To  the  general  rule  with  us,  there  are  two 
exceptions ;  first,  on  the  trial  of  rights  of  common  and  other 
rights  claimed  by  prescription;  and  secondly,  on  questions  of 
pedigree.    With  respect  to  all  these,  the  declarations  of  deceased 
persons,  who  are  supposed  to  have  had  a  personal  knowledge  of 
the  facts,  and  to  have  stood  quite  disinterested,  are  received  in 
evidence.    In  cases  of  general  rights,  which  depend  upon  im- 
memorial usage,  living  witnesses  can  only  speak  of  their  own 
knowledge  to  what  has  passed  in  their  own  time ;  and  to  supply 
the  deficiency,  the  law  receives  the  declarations  of  persons  who 
ftre  dead.    There,  however,  the  witness  is  only  allowed  to  speak 
to  what  he  has  heard  the  dead  man  say  respecting  the  reputation 
of  the  right  of  way,  or  of  common,  or  the  like.    A  declaration 
with  regard  to  a  particular  fact,  which  would  support  or  negative 
the  right,  is  inadmissible. — In  matters  of  pedigree,  it  being 
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Bkbxblet  *iinpo8sible  to  prove  by  living  witnesBes  the  relationships  of  past 
Cabe.  generations,  the  declarations  of  deceased  members  of  the  family 
[  ♦416  ]  are  admitted  :  but  here,  as  the  reputation  must  proceed  on  par- 
ticular facts,  such  as  marriages,  births,  and  the  like,  from  the 
necessity  of  the  thing,  the  hearsay  of  the  family  as  to  these 
particular  facts  is  not  excluded.  General  rights  are  naturally 
talked  of  in  the  neighbourhood  ;  and  family  transactions  among 
the  relations  of  the  parties.  Therefore,  what  is  thus  dropped  in 
conversation  upon  such  subjects,  may  be  presumed  to  be  true. 
But  after  a  dispute  has  arisen,  the  presumption  in  favour  of 
declaration  fails ;  and  to  admit  them,  would  lead  to  the  most 
dangerous  consequences.  Accordingly,  I  know  no  rule  better 
established  in  practice  than  this,  that  such  declarations  shall  be 
excluded.  With  respect  to  questions  of  prescription,  I  have  known 
many  instances  in  which  the  rule  has  been  acted  upon.  I  never 
heard  the  contrary  contended  either  as  counsel  or  Judge.  I  think 
the  rule  is  equally  applicable  to  questions  of  pedigree  ;  and  the 
violation  of  it  here  would  be  still  more  alarming.  There  is  no 
difference  between  the  declarations  of  a  father,  and  those  of  any 
other  relative ;  and  if  the  declarations  of  a  father  after  the  suit 
has  begun  be  receivable,  so  must  the  declarations  of  all  related 
to  the  parties,  whatever  their  station  in  society,  and  whatever 
their  private  character.  I  do  not  feel  that  much  mischief  is 
likely  to  arise  from  such  declarations  being  rejected.  This 
question  supposes  J.  S.  to  be  the  reputed  father ;  and  evidence 
of  reputation  must  previously  be  given  aliunde  to  render  the 
declaration  admissible.  If  the  father  is  proved  to  have  brought 
tip  the  party  as  his  legitimate  son,  this  is  sufficient  evidence  of 
legitimacy  till  impeached,  and  indeed  it  amounts  to  a  daily 
assertion  that  the  son  is  legitimate.  On  principle  I  think  the 
evidence  inadmissible.  The  weight  of  authority  I  think  inclines 
to  the  same  side*  In  the  famous  Douglas  cause  hearsay  evidence 
of  all  sorts  was  received,  but  that  cause  was  tried  by  the  law  of 
Scotland,  according  to  which  it  was  receivable.  In  the  Anglesea 
cause  many  declarations  of  deceased  persons  were  given  in  evi- 
dence ;  but  after  an  attentive  examination  I  cannot  find  that  any 
of  these  had  been  made  after  the  dispute  had  occurred.    I  myself 
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took  a  note  at  the  time  of  the  case  before  Lord  Camden,  which    Bbbkkley 

_  ,         Peeeagb 

states  that  on  a  ^question  of  the  legitimacy  of  the  son,  the       case. 

declarations  of  the  mother  as  to  her  marriage,  made  after  the  [  *4i7  ] 
commencement  of  the  suit,  were  received  after  objection  taken 
and  debate  had :  but  not  a  word  appears  to  have  been  said  of 
the  prior  decision  of  Lord  Chief  Baron  Beynolds.  Had  it  been 
cited,  I  make  no  doubt  that  I  should  have  enriched  my  store  of 
notes  with  some  account  of  it.  In  Goodright  v.  Mo88,  the  ob- 
jection to  the  answer  that  it  was  post  litem  motam  does  not  seem 
to  have  been  taken ;  and  upon  examination  it  will  be  found,  that 
the  new  trial  was  granted  on  the  ground,  that  the  general 
declarations  of  the  father  and  mother  had  been  rejected.  I  am 
not  aware  of  any  other  authority  upon  the  subject  in  our  law : 
but  the  distinction  of  declarations  ante  litem  motam^  and  post  litem 
motam^  is  clearly  taken  in  a  foreign  treatise  of  great  learning, 
entitled  De  Probationibus. 

I  have  now  only  to  notice  the  observation,  that  to  exclude 
declarations  you  must  shew  that  the  lis  mota  was  known  to 
the  person  who  made  them.  There  is  no  such  rule.  The  line 
of  distinction  is — the  origin  of  the  controversy,  and  not  the  com- 
mencement of  the  suit.  After  the  controversy  has  originated, 
all  declarations  are  to  be  excluded,  whether  it  was  or  was  not 
known  to  the  witness.  If  an  inquiry  were  to  be  instituted  in 
each  instance,  whether  the  existence  of  the  controversy  was  or 
was  not  known  at  the  time  of  the  declaration,  much  time  would 
be  wasted,  and  great  confusion  would  be  produced.  For  these 
reasons  I  conceive  that  the  deposition  now  offered  in  evidence  is 
not  admissible. — And  I  should  inform  your  Lordships  that 
Mr.  Justice  Chambre,  who  attended  this  case  hitherto,  is  pre- 
vented by  illness  from  attending  the  house  to-day;  but  he 
authorizes  me  to  say  that  he  perfectly  concurs  in  the  opinion 
'  now  delivered  by  the  majority  of  the  Judges. 

Mansfield,  Ch.  J.  then  proceeded  to  deliver  the  unanimous 
opinion  of  the  Judges  on  the  2nd  and  8rd  questions  submitted 
to  them. 

Beferring  to  the  2nd,  he  said :  I  cannot  answer  this  question       [  418  ] 
without  adding  something  to  the  answer  beyond  what  is  in  the 
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Bekkxlbt  question ;  becanse  it  supposes  that  a&  entry  written  by  a  father 
Case.  ^^^  ^  Bible  would  be  of  more  weight  than  the  same  written  in  any 
other  book.  Now  I  know  no  difference  between  a  father  writing 
any  thing  respecting  his  son  in  a  Bible,  and  his  writing  it  in  any 
other  book,  or  on  any  other  piece  of  paper ;  and  therefore  the 
answer  I  would  give  is,  that  such  a  writing  by  a  &ther  in  a 
Bible,  or  in  any  other  book,  or  upon  any  other  piece  of  papw , 
would  be  a  declaration  of  that  father  in  the  understanding  of 
the  law,  and  like  other  declarations  of  the  father  might  be 
admitted  in  evidence.  Were  it  to  appear  in  your  Lordships* 
Journals,  that  the  answer  was  given  in  the  very  words  of  the 
question,  some  persons  might  suppose  that  the  admissibility  of 
the  entry  depended  upon  its  being  written  in  a  Bible,  and  there- 
fore I  submit  that  the  answer  should  be  ''  that  such  a  writing 
in  a  Bible,  or  any  other  book,  or  on  any  other  piece  of  paper, 
would  be  admissible  in  evidence  as  a  declaration  of  the  father  in 
matter  of  a  pedigrea"t 

The  8rd  question  is  the  same  in  effect,  with  the  addition 
that  the  father  is  proved  to  have  declared,  that  he  had  made 
such  entry  for  the  express  purpose  of  establishing  the  Inti- 
macy of  his  son,  and  the  time  of  birth,  in  case  the  same  should 
be  called  in  question  after  the  father's  death.  The  opinion  of 
the  Judges  is,  that  the  entry  would  be  receivable  in  evidence, 
notwithstanding  the  professed  view  with  which  it  was  made. 
Its  particularity  would  be  a  strong  circumstance  of  suspicion; 
but  still  it  would  be  receivable,  whatever  the  credit  might  be  to 
which  it  would  be  entitled.  Of  course  I  should  wish  the  same 
addition  to  be  made  to  this  as  to  the  former  answer  "  a  Bible  or 
any  other  book,  or  any  other  piece  of  paper."  t 

Lord  Eldon,  G.  : 

Before  proposing  any  thing  to  the  committee  arising  out  of 
[  «419  ]      the  opinion  of  the  Judges,  I  will  make  *one  or  two  observations 

t  The  answer  is  sb  entered  in  the  subjoined,  * '  but  with  strong  oirciUQ- 

Journals.  stances  of  suspicion  on  acoonnt  ol  its 

{  This  addition  is  likewise  made  in  particularity." 
the  Journals,  and  the  qualification  is 
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upon  the  subjects  which  they  have  so  learnedly  and  ably  dis-  Bbbkelet 
cussed.  There  does  seem  a  hardship  in  rejecting  the  declara-  qasb. 
tions  of  the  late  Lord  Berkeley  after  the  dispute  had  arisen ; 
for  there  was  no  way  in  which  the  claimant  as  heir  apparent  to 
his  titles  could  have  availed  himself  of  his  testimony.  The  bill 
£led  in  1799,  applied  only  to  landed  estates  in  which  he  had  a 
vested  interest.  He  had  no  such  interest  in  the  titles.  Where 
a  bill  was  filed  by  the  next  of  kin  of  a  lunatic,  a  demurrer  was 
put  in  on  the  ground  that  the  plaintiffs  might  not  be  next  of 
kin  at  the  time  of  the  lunatic's  death. t  Had  the  claimant  made 
the  Attorney 'General  a  defendant,  I  apprehend  he  might  have 
said,  the  titles  may  never  be  the  plaintiff's,  whether  he  is  legiti- 
mate or  not,  and  having  no  present  interest  in  them,  a  bill  to 
perpetuate  testimony  for  the  purpose  of  establishing  his  claim 
to  them,  cannot  be  supported.  But  your  lordships  must  look 
hardships  in  the  face  rather  than  break  down  the  rules  of  law. 
The  next  of  kin  of  the  lunatic  might  have  lost  hundreds  of 
thousands  of  pounds  ;  but  the  general  principle  was  adhered  to, 
and  the  demurrer  was  allowed.  Upon  the  admissibility  of  this 
evidence.  Judges  have  held  different  opinions,  and  it  might 
appear  remarkable  that  a  declaration  under  no  sanction  was 
receivable,  and  a  declaration  upon  oath  was  not.  I  therefore 
thought  it  material  to  ascertain  from  the  highest  authority  what 
the  law  is  upon  the  subject.  Accordingly,  in  the  Banbury  case, 
as  the  depositions  under  the  bill  to  perpetuate  testimony  con- 
tained many  statements  with  regard  to  pedigree,  a  question 
was  put  to  the  Judges,  whether  if  they  could  not  be  received 
as  depositions,  they  could  be  received  as  declarations.  The 
Judges  thought  that  at  all  events  the  depositions  could  not  be 
received  as  declarations,  unless  the  individuals  whose  declara- 
tions were  supposed  to  be  incorporated  in  the  depositions  were 
aliunde  proved  to  be  relations,  and  that  there  was  no  such  evi- 
dence. I  therefore  thought  it  right  that  the  question  should  be 
again  put  to  the  Judges  in  the  present  case,  it  being  of  great 
importance  to  *the  claimant,  and  to  the  public.  Your  Lordships  [  *420  ] 
have  heard  the  opinion  which  the  learned  Judges  have  de- 

t  Smith  Y.AUcmey "General,  before     by  Lord  Chief  Justice  De  Qrej  and 
Lord  Chanoellor  Bathurst,  assisted     Lord  Chief  Baron  Skinner,  6  Yes.  260. 
R.R. — ^VOL.  XIV.  3  P 
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BnunucT  livered ;  and  I  have  no  difficnity  in  saying  that  I  agree  with 
Ca8e.  that  of  the  majority.  In  the  case  alluded  to, 'decided  in  the 
Court  of  Chancery  by  myself,  (on  which  I  ought  to  place  less 
reliance  than  any  other  noble  Lord,)  conscious  of  my  liability  to 
err  and  prone  to  doubt,  (an  infirmity  which  I  cannot  help,)  I 
delivered  the  sentiments  which  I  believed  to  be  according  to 
law.  I  have  heard  nothing  since  which  has  convinced  me  I  was 
wrong.  I  have  attended  most  anxiously  to  the  distinctions 
taken  by  Mr.  Baron  Graham  ;  but  on  revolving  the  sabject  in 
my  mind,  I  am  forced  to  concur  with  the  opinion  so  forcibly 
expressed  by  Mr.  Justice  Lawbekce,  that  if  the  writing  was  not 
evidence  as  a  deposition,  it  was  not  evidence  at  all.  The  suit 
in  equity  is  commenced  on  the  ground,  that  unless  the  testi- 
mony be  so  perpetuated  that  it  may  be  used  as  a  deposition,  it 
must  be  entirely  lost.  Being  embodied  in  deposition,  are  you  to 
say  that  this  same  testimony  is  to  be  received  as  declaration, 
and  read  in  evidence  from  the  deposition  ? — The  previous  exist- 
ence of  the  dispute  would  be  a  sufficient  ground  to  proceed 
upon.  I  have  known  no  instance  in  which  declarations  post 
litem  motam  have  been  received.  When  it  was  proposed  to  read 
this  deposition  as  a  declaration,  the  Attorney -General  flatly 
objected  to  it.  He  spoke  quite  right,  as  a  Western  circuiteer, 
of  what  he  had  often  heard  laid  down  in  the  West,  and  never 
heard  doubted.  Lord  Thublow  was  most  studious  to  contradict 
the  case  of  Ooodright  v.  Mom,  and  he  had  learned  his  doctrine 
in  the  same  school.  So  had  the  Chief  Justice  of  the  Common 
Pleas,  and  I  believe  Mr.  Justice  Heath,  the  result  of  whose 
experience  your  Lordships  have  just  heard.  Therefore,  although 
the  authorities  are  at  variance,  principle  and  practice  unite  in 
rejecting  the  evidence. — ^I  introduced  the  Bible  into  the  2nd  and 
Srd  questions,  as  the  book  in  which  such  entries  are  usually 
made.  If  the  entry  be  the  ordinary  act  of  a  man  in  the  ordi- 
nary course  of  life,  without  interest  or  particular  motive,  this, 
as  the  spontaneous  effusion  of  his  own  mind,  may  be  looked  at 
without  suspicion,  and  received  without  objection.  Such  is  the 
contemporaneous  entry  in  a  family  Bible,  by  a  father,  of  the 
birth  of  a  child.    But  a  doubt  had  been  entertained  upon  this 

[  *42i  ]      *point,  and  it  was  fit  that  it  should  be  solemnly  decided.     I  agree 
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to  the  admissibility  of  similar  entries  in  other  books.    There  is  a    bebkelkt 
great  difference  between  the  competency  of  evidence,  and  the       gasb. 
credit  to  which  it  is  entitled.    His  Lordship    concluded  by 
moving  that  counsel  be  informed,  that  the  deposition  of  Lord 
Berkeley  could  not  in  any  shape  be  received. 

Lord  Ellenbobough  : 

I  had  conceived  some  doubts  whether  this  deposition  could  not 
be  received  as  a  declaration ;  but  the  arguments  of  the  learned 
Judges  have  convinced  me  that  it  is  inadmissible.  It  is  only 
the  answer  to  particular  interrogatories,  and  may  be  very  dif- 
ferent from  the  genuine  reputation  upon  the  subject.  I  agree 
with  the  Judges  that  an  entry  made  in  a  Bible  does  not  there- 
fore become  evidence;  but  I  cannot  say  it  is  not  greatly 
strengthened  by  being  found  there,  that  being  the  ordinary 
register  in  families ;  and  I  think  there  are  some  exceptions  to 
the  generality  of  the  statement  of  the  learned  Judges,  that 
every  declaration  of  a  parent,  howsoever  made,  before  any  dis- 
pute appears  to  have  subsisted,  is  admissible. 

Lord  Bedesdale: 

The  circumstance  of  an  entry  being  in  a  family  Bible,  to  which 
all  the  family  have  access,  gives  it  that  solidity  which  it  would 
not  have,  if  made  in  a  book  which  remained  in  the  exclusive 
possession  of  the  father.  Entries  in  family  Bibles  have  there*- 
fore  become  common  evidence  of  pedigree  in  this  country ;  and 
in  America,  where  there  is  no  register  of  births  or  baptisms, 
hardly  any  other  is  known.  With  regard  to  the  main  question 
of  the  admissibihty  of  the  deposition  as  a  declaration,  one  cir- 
cumstance is  in  my  mind  decisive.  In  cases  of  reputation,  the 
attorney  takes  down  what  old  witnesses  will  prove,  and  it  often 
happens  that  some  of  them  afterwards  die  before  the  trial. 
But  what  was  taken  down  from  their  mouth  is  never  offered  jn 
evidence.  And  why?  Because  declarations  post  litem  motam 
are  not  receivable.  That  I  can  take  upon  myself  to  say  was  the 
practice  of  the  Western  circuit,  which  I  happened  to  go  for 
some  years ;  and  we  apprehended  that  we  were  more  correct  on 
subjects  of  evidence  than  any  other. 

3  F  2 
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Bbbkelet 
Pkbbaoe 

Case. 

[422] 


After  some  observations  from  Lord  Grantley  and  Lord  Stan- 
hope, the  question  was  put,  that  the  deposition  of  the  Earl  of 
Berkeley,  ofifered  in  evidence  on  the  Srd  of  May  last,  as  a  de- 
claration, ought  not  to  be  received, — which  passed  in  the 
affirmative. 

On  the  28th  June,  1811,  the  Committee  of  Privileges  resolved, 
nemine  dissentientef  that  the  claimant  had  not  made  good  his 
claim  to  the  titles  of  Earl  of  Berkeley,  Viscount  Dursley,  and 
Baron  Berkeley. 

Best,  Serjt.  and  Romilly  for  the  claimant 
The  Attorney  and  Solicitor-Oeneral,  contra. 


1813, 
Aug.  18. 

Summer 

SJiretctlury. 
Dampieh,  J. 

[447] 


[448] 


DOE  d.   MOKGAN,   Clerk,   v.   BLUCK.f 

(3  Camp.  447—450.) 


"Where  a  notioe  to  quit,  given  by  a  rector  to  the  tenant  of  his  glebe 
land,  expired  on  the  25  th  of  December,  and  on  the  17th  of  January 
following  a  sequestration  was  read  in  the  church,  and  the  rector  after- 
wards, by  order  of  the  sequestrator,  received  from  the  tenant,  who  held 
over,  a  weekly  allowance,  which  he  described  in  a  receipt  as  issuing  out 
of  the  tithe  and  glebe :  Held,  that  the  rector  might  still  maintain  an 
ejectment,  laying  the  demise  on  the  1st  of  January,  as  between  the  25th 
of  December  and  the  17th  of  January  the  tenant  was  a  trespasser. 

This  was  an  ejectment  brought  by  the  rector  of  the  parish  of 
Tugford,  to  recover  possession  of  the  glebe  lands  of  the  said 
parish,  against  a  person  who  had  held  them  as  his  tenant  from 
year  to  year.    The  demise  was  laid  on  the  1st  of  Jan.  1818. 

A  priim  facie  case  was  made  for  the  lessor  of  the  plaintiff,  by 
proving  a  receipt  for  rent  to  Christmas  1812,  and  a  notice  to  quit 
at  that  time  served  on  the  defendant  the  18th  of  June  preceding. 

The  defence  was,  that  the  rector  was  not  in  a  situation  to 
maintain  this  ejectment,  on  account  of  a  sequestration  of  the 
living,  and  the  proceedings  thereupon. 

The  judgment  on  which  the  sequestration  was  founded  was 

not  proved ;  but  the  defendant  gave  in  evidence  a  writ  of  lerari 

t  Referred  to  and  relied  on  in  the      Q.  B.  D.  294,  298,  54  L.  J.  Q.  B.  509. 
judgment  of  Baooauay,  L.J.,  in     — B.  C. 
KnigJa  v.    Clarke  (C.  A.    1885)  .15 
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facioBy  directed  to  the  Bishop  of  Hereford,  tested  the  28th  Nov.       Doe  d. 
1812,  the  last  day  of  Michaelmas  Term.    On  the  28th  Dec.      ^^J^^ 
following,  this  was  indorsed  by  the  Bishop,  "  Let  sequestration      Bluok. 
issue."    The  sequestration,  directed  to  one  Watkins,  did  issue 
the  8rd  January,  1818,  and  was  read  in  the  parish  church  on 
the  17th  of  the  same  month. 

In  February  a  meeting  of  the  parishioners  took  place,  at 
which  the  defendant  was  present,  to  consider  how  they  were  to 
pay  their  tithes,  <tc. — and  two  persons  were  deputed  to  speak 
upon  that  subject  to  the  rector.  He  referred  them  to  Watkins 
the  sequestrator.  Watkins  desired  that  the  defendant,  who 
occupied  a  farm  in  the  parish,  should  pay  the  rector  a  guinea 
and  a  half  a  week  for  serving  the  cure,  but  gave  no  other 
directions  with  respect  to  the  tithes  or  glebe  land,  or  (as  far  as 
appeared)  at  all  intermeddled  with  the  affairs  of  the  living.  The 
defendant  paid  the  rector  the  weekly  allowance  of  a  guinea  and 
a  half ;  for  which,  in  July,  the  latter  gave  a  written  receipt,  as 
issuing  out  of  the  tithe  and  glebe.  An  offer  had  been  made  a 
short  time  before  the  trial,  to  pay  the  money  for  which  the 
sequestration  issued. 

Dauncey  and  Abbott  contended,  that  under  these  circum- 
stances the  ejectment  could  not  be  supported.  By  the  issuing  of 
the  sequestration  the  rights  of  the  rector  were  completely  sus- 
pended. The  sequestrator  and  not  the  rector  was  entitled  to  the 
possession  of  the  "^glebe  lands,  as  well  as  to  the  receipt  of  the  [  Ui9  ] 
tithes.  Besides,  by  the  voluntary  act  of  the  rector  himself,  he 
had  waived  the  notice  to  quit,  and  affirmed  the  tenancy.  The 
guinea  and  a  half  a  week  was  tantamount  to  the  payment  of  rent, 
and  it  was  expressed  to  be  for  the  rent  of  the  glebe  land  in  the 
written  receipt  signed  by  the  rector  himself.  It  is  clear  that  he 
is  not  now  entitled  to  the  possession  of  the  glebe  land ;  and  even 
supposing  that  there  was  a  short  interval  after  the  expiration  of 
the  notice  to  quit  when  the  defendant  might  be  considered  as  a 
trespasser,  he  ceased  to  be  so  when  the  sequestration  had  taken 
full  effect,  and  he  was  now  entitled  to  retain  possession  of  the 
premises.  A  writ  of  habere  facias  possessionem  therefore  can  no 
longer  be  sued  out,  and  the  ejectment  cannot  be  supported. 
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Doe  d.      Dampieb,  J. : 

«.'  The  seqaestration  did  not  take  effect  till  the  17th  of  January, 

when  it  was  read  in  the  parish  church.  The  notice  to  quit 
expired  on  the  25th  of  December.  Between  these  two  days  the 
defendant  was  a  trespasser.  I  think  the  rector  is  not  now 
entitled  to  the  possession  of  the  glebe  lands,  and  that  he  cannot 
sue  out  a  writ  of  habere  facias  possessionem  in  this  action. 
Begularly,  the  judgment  on  which  the  sequestration  issued 
should  have  been  produced ;  but  the  necessity  for  that  is  obviated 
by  the  rector's  recognition  of  the  validity  of  the  sequestration, 
and  that  recognition  refers  back  to  the  17th  of  January,  when  it 
was  published  in  the  church.  From  that  day  he  is  not  entitled 
to  the  rents  and  profits  of  the  glebe  lands,  while  the  sequestra- 
[  *450  ]  tion  remains  in  force ;  but  he  is  entitled  to  *such  rents  and 
profits  down  to  that  time  from  the  expiration  of  the  notice  to 
quit.  For  this  reason  I  think  the  ejectment  maintainable. 
The  present  is  like  the  case  of  tenant  for  life  dying  pending  an 
ejectment.  Possession  is  not  to  be  recovered,  but  the  ejectment 
is  the  medium  through  which  the  party  may  recover  the  mesne 
profits  of  the  lands. 

The  lessor  of  th^  plaintiff  had  a  verdict. 

In  the  ensuing  Term,  Abbott  moved  the  Court  of  E.  B.  for  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  granted  ;  or  why  the  lessor  of  the  plaintiff  should  not 
be  restrained  from  taking  out  execution  upon  the  judgment. 
But  the  Court  fully  approved  of  the  direction  given  by  the 
learned  Judge  at  Nisi  Prius ;  and  said,  it  would  be  time  enough 
to  consider  in  what  shape  the  lessor  of  the  plaintiff  was  entitled 
to  execution  when  it  appeared  that  he  meant  to  disturb  the 
possession  of  the  defendant. 

Rule  refused. 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


HUNTER  V.  BRITTS.  1813. 

(3  Camp.  455—456.)  I>ec.  3. 

Where  premLses  are  in  the  posseBsion  of  a  tenant,  and  there  is  judg-  ^  .  ^ 
ment  in  ejectment  against  the  casual  ejector,  in  an  action  for  mesne  '' 
profits  and  costs  of  ejectment  against  the  landlord,  the  judgment  in 
ejectment  is  no  eyidence  against  him,  without  proof  that  he  had  notice 
of  the  ejectment,  so  that  he  might  have  come  in  to  defend  it ;  but  a 
subsequent  promise  by  him  to  pay  the  rent  and  costs  amounts  to  an 
admission  that  he  is  liable. 

Trespass  for  mesne  profits  and  costs  of  ejectment. 

There  was  judgment  in  ejectment  against  the  casual  ejector. 
The  defendant  was  landlord  of  the  premises,  and  proved  to  have 
been  in  the  receipt  of  the  rents  and  profits  from  the  time  of  the 
demise  till  the  writ  of  possession  was  executed.  The  ejectment 
was  served  upon  the  tenant.  There  was  no  evidence  that  the  de- 
fendant had  notice  of  this  till  after  judgment ;  but  subsequently 
to  that  he  promised  to  pay  the  rent  and  the  costs  to  the  plaintiff. 

Many  at  for  the  defendant  contended,  That  upon  this  proof 
the  action  could  not  be  maintained.  The  judgment  in  ejectment 
was  evidence  of  title  only  between  those  who  were  privy  to  it. 
But  the  defendant's  name  not  only  did  not  appear  on  that 
record,  but  he  was  wholly  ignorant  of  the  proceeding  till  after 
judgment  was  signed.  He  might  have  had  an  undoubted  title 
to  the  premises,  and  might  have  been  able  to  make  a  complete 
defence  to  the  ejectment  if  he  had  had  the  opportunity.  He 
could  not  be  bound,  therefore,  by  the  judgment  in  ejectment 
which  was  obtained  behind  his  back.  His  subsequent  promise 
might  render  him  liable  in  assumpsit ;  but  could  not  have  the 
effect  of  making  him  a  trespasser. 

Lord  Ellenbobough  thought  that  the  judgment  in  ejectment 
was  not  evidence  of  title  against  the  defendant  ^without  notice      [  *466  ] 
of  the  ejectment ;  but  that  his  subsequent  promise  amounted  to 
an  admission  that  the  plaintiff  was  entitled  to  the  possession  of 
the  premises,  and  that  he  himself  was  a  trespasser. 

Verdict  for  plaintiff 
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1813.         CARTER    V.    RING,    Widow,    Administratrix    op 
—  JOSEPH  RING,   Deceased.! 

[  469  ]  (3  Camp.  459—460.) 

Where  to  debt  on  a  penal  bond  conditioned  for  the  payment  of  a  sum 
of  money  on  demand^  the  defendant  pleads  that  no  demand  was  made, 
upon  which  issue  is  joined,  the  plaintiff  must  prove  an  express  demand 
before  action  brought. 

Debt  on  bond,  dated  Ist  July,  1807,  in  the  penal  sum  of 
3,800^.  to  be  paid  by  the  said  Joseph  Ring  to  the  plaintiff,  vhen 
he  the  said  Joseph  Ring  should  be  thereunto  afterwards 
requested. 

The  bond  had  the  following  condition :  "  If  the  above-bounden 
Joseph  Ring,  his  heirs,  executors,  or  administrators,  do  well  and 
truly  pay  or  cause  to  be  paid  to  the  above-named  Henry  Carter, 
his  executors,  administrators  or  assigns,  the  full  sum  of  1,900/. 
of  lawful  money  current  in  Great  Britain,  on  demand,  with  lawful 
interest  at  the  rate  of  5  per  cent,  per  annum  until  paid,  then  &c.** 

The  defendant  after  oyer,  pleaded  that  no  demand  of  pay- 
ment of  the  said  sum  of  money  in  the  said  condition  mentioned, 
or  of  any  interest  thereupon,  was  ever  made  by  the  plaintiff. 
The  plaintiff  in  his  replication  averred,  that  a  demand  was 
made  by  him  upon  the  defendant  as  administratrix.  Issue 
thereupon. 

The  question  having  arisen,  whether  express  evidence  of  a 
demand  was  necessary, 

[  460  ]  Jervis,  for  the  plaintiff,  insisted,  that  the  bringing  of  the 

action  was  a  sufBcient  demand. 

Abbott,   contra: 

The  bond  must  have  been  forfeited  before  action  brought,  and 
it  could  not  have  been  forfeited  till  demand  made  of  the  sum  of 
money  mentioned  in  the  condition.  The  stipulation  as  to  the 
payment  of  interest  clearly  shews  that  the  bond  was  not  to  be 
forfeited  till  default  upon  an  actual  demand.  The  plaintiff  here 
seeks  to  recover  the  penalty,  which  is  a  collateral  sum,  and  the 

t  Pee  per  Chitty,  J.  He  Brown's      Ch.  695,  69  L.  T.  12.— F.  P. 
Estate,  '93,  2  Ch.  300,  306,  62  L.  J. 
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cases  with  regard  to  payment  of  money  on  request,  where  there      Cartkb 
is  an  antecedent  duty,  do  not  apply.  Bino. 

Lord  Ellenborouoh  was  of  opinion,  that  the  plaintiff  was 
bound  to  prove  a  demand  before  action  brought. 

A  witness  was  afterwards  found  who  did  so,  and  the 

Plaintiff  had  a  verdict. 


TYE  V.   FYNMOBE.t  i8i»- 

Dec,  10. 
(3  Camp.  462-463.)  

Where  goods  are  sold  by  a  written  contract,  which  contains  a  descrip-  [  462  ] 
tion  of  their  quality,  without  referring  to  any  sample,  if  the  goods  do 
not  correspond  with  that  description,  it  is  not  material  for  the  vendor 
to  shew  that  they  correspond  with  a  sample  exhibited  at  the  time  of  sale 
to  the  purchaser,  who  was  well  skilled  in  the  commodity,  this  not  being 
a  sale  by  sample,  but  by  the  description  in  the  written  contract. 

This  was  an  action  for  not  accepting  or  paying  for  a  quantity 
of  sassafras,  described  in  the  sale  note  as  ''  2  tons  of  fair  mer- 
chantable sassafras  wood,  in  logs,  at  6  guineas  per  cwt." 

The  defence  was,  that  the  sassafras  was  not  of  the  sort  the 
purchaser  had  a  right  to  expect  from  the  description  in  the  sale 
note ;  that  by  **  sassafras  wood  "  the  roots  of  the  tree  are  under- 
stood in  the  trade ;  but  that  the  wood  sold  by  the  plaintiff  was 
part  of  the  timber,  which  cannot  be  applied  to  the  same 
purposes,  and  is  not  above  one-sixth  part  of  the  value  of  the 
roots. 

In  answer  to  this  it  was  proved,  that  the  defendant  is  a 
druggist,  and  well  skilled  in  articles  of  this  sort ;  that  the  day 
before  the  contract  was  entered  into,  a  specimen  of  the  wood 
sold  was  exhibited  to  him ;  that  he  kept  it  the  following  night, 
and  that  he  had  a  full  opportunity  to  examine  it. 

Lord  Ellbnborough,  Ch.  J. : 

This  is  not  a  sale  by  sample.    It  is  not  enough  for  the  plain- 
tiff to  prove  that  the  wood  corresponds  in  quality  with  the 
t  Sale  of  Goods  Act,  1893,  s.  13. 
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TrE  specimen  exhibited  to  the  defendant  before  the  sale.  The  ques- 
Fynmobe.  tion  is,  whether  it  was  in  the  understanding  of  the  trade  "  fair 
merchantable  sassafras  wood ; "  which  it  is  clearly  proved  not  to 
have  been.  It  is  immaterial  that  the  defendant  is  a  droggist, 
and  skilled  in  the  nature  of  medicinal  woods.  He  was  not  bound 
[  *463  ]  to  ^exercise  his  skill,  having  an  express  undertaking  from  the 
vendor  as  to  the  quality  of  the  commodity. 

Plaintiff  nonsuited. 


18,3.  SMITH  V.  LYON. 

-»«?.  15.  (3  Camp.  465-466.) 

P  . ..  .  In  an  action  by  the  master  of  a  ship  for  freight,  the  dedaiations  of 

^        -'  the  owner  for  whose  benefit  the  action  is  brought,  are  evidence  for  the 

defendant. 

This  was  an  action  of  assumpsit  upon  a  memorandum  for 
charter  between  the  plaintiff,  as  master  of  a  ship  called  the 
James  and  Anne,  and  the  defendant,  a  merchant  in  London,  for 
a  voyage  from  the  river  Thames  to  Heligoland  or  Hamburgh. 

The  defence  rested  upon  something  supposed  to  have  been 
said  by  a  Mr.  Fagg,  the  owner  of  the  ship,  amounting  to  a 
declaration  that  she  was  not  sea-worthy,  or  to  a  consent  to 
i^escind  the  contract  entirely.  A  witness  being  called  to  relate 
the  conversation  between  the  defendant  and  Mr.  Fagg  when  this 
was  alleged  to  have  passed; 

[  4CG  1  Garroiv,  A.-G.,  for  the  plaintiff,  contended,  that  as  Fagg 

was  no  party  to  this  action,  he  ought  himself  to  be  called  as  a 
witness.  He  would  be  coming  to  speak  against  his  interest ; 
therefore  there  was  no  objection  to  his  competency ;  and  he 
could  give  the  best  evidence  of  what  he  actually  said,  and  of  the 
circumstances  which  gave  rise  to  the  conversation. 

Lord  Ellbnbobouoh,  Ch.  J. : 

Although  this  action  is  in  the  name  of  the  master,  it  is  brought 
for  the  benefit  of  the  owner.    I  am  therefore  of  opinion,  that 
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any  thing  said  by  the  latter  is  admissible  evidence  for  the       Smith 
defendant.  Lton. 

The  declaration,  however,  did  not  turn  out  to  be  what  was 

expected;  and 

The  plaintiff  had  a  verdict. 


WILLIAMS   V.   SHEE.  isis. 

(3  Camp.  469—471.)  Dee^. 

A  ship  was  insured  from  London  to  Berbice,  with  an  extensive  r  ^09  -1 
liberty  of  touching  and  trading  at  all  places.  Held,  that  by  putting 
into  Madeira  and  staying  there  after  the  convoy  with  which  she  sailed 
had  proceeded  on  the  voyage,  she  was  guilty  of  a  deviation  which  dis- 
charged the  underwriters.  Semhle,  that  as  the  captain  did  not  know 
when  the  convoy  sailed  away,  and  expected  to  overtake  it,  this  was  not 
a  deserting  of  convoy  within  the  meaning  of  the  Ck>nvoy  Act. 

This  was  an  action  on  a  policy  of  insurance  on  goods  by  the 
ship  Sir  Sidney  Smith,  ''  at  and  from  London  to  Berbice,  with 
liberty  to  touch  and  stay  at  any  ports  and  places  whatsoever 
and  wheresoever,  and  for  all  purposes  whatsoever,  particularly 
to  land,  load,  and  exchange  goods,  without  being  deemed  a 
deviation." 

The  vessel  sailed  from  Portsmouth  on  the  25th  September, 
1812,  with  a  fleet  for  the  West  Indies,  under  convoy  of  His 
Majesty's  ship  Narcigms.  They  arrived  off  Madeira  on  Saturday 
the  17th  of  October.  The  Sir  Sidney  Smith  had  taken  in  a 
quantity  of  goods  for  that  island,  which  the  captain  had  been 
ordered  to  *land  there,  and  for  which  wines  were  to  be  [  *^^o  ] 
sent  on  board.  He  began  to  land  the  goods  as  soon  as  he 
arrived,  but  not  being  allowed  to  work  on  the  Sunday,  he  had 
not  got  the  wines  on  board  till  the  Monday  at  noon.  The 
Narcisms  with  the  greatest  part  of  the  fleet  had  sailed  away  the 
preceding  day,  and  was  then  too  far  off  to  be  overtaken.  Seven 
or  eight  other  ships  belonging  to  the  fleet,  however,  were  left 
behind  at  Madeira ;  and  they  all  agreed  to  sail  together  for 
mutual  protection.  With  this  view  the  Sir  Sidney  Smith 
remained  at  Madeira  till  the  24th  of  October.  She  finally  parted 
company  with  them  off  Barbadoes,  and  on  the  19th  of  November 


812  1818.    K.  B.    8  CAMP.  470—471.  [b-b. 

WxLLiAHs    was  captured  by  an  American  privateer  on  her  way  to  Berbice. 
Sheb.       ^^  owner  of  the  goods  insured  was  on  board  daring  the  voyage. 

Garrow,  A.-6.  contended,  that  the  underwriters  were 
discharged  on  two  grounds;  1st,  The  ship  by  putting  into 
Madeira,  and  staying  behind  there  when  the  rest  of  the  fleet  had 
sailed,  had  been  guilty  of  a  deviation  ;  2ndly,  The  captain  had 
wilfully  deserted  the  convoy,  and  as  this  was  done  with  the 
privity  of  the  owner  of  the  goods,  who  was  on  board,  the  pohcy 
was  vacated. 

Park,  for  the  plaintiff,  insisted,  1st,  That  the  ship  had  a 
right  to  put  into  Madeira,  and  to  stop  there  in  the  manner  she 
had  done,  under  the  liberty  given  by  the  policy  to  touch  and 
stay  at  all  ports  and  places  to  land,  load,  and  exchange  goods. 
2ndly,  The  captain  could  not  be  said  wilfully  to  have  deserted 
the  convoy ;  for  he  was  anxious,  if  possible,  to  enjoy  its  protec- 
tion ;  and  the  convoy  had  rather  deserted  him. 

[  471  ]       LoBD  Ellenbobouoh,  Ch.  J.  : 

I  am  of  opinion  that  the  underwriters  are  discharged  on  the 
ground  of  deviation.  The  Uberty  in  the  policy  must  be  construed 
with  reference  to  the  main  scope  of  the  voyage  insured.  I  am 
inclined  to  think  this  was  not  a  wilful  desertion  of  convoy  within 
the  meaning  of  the  Act,  as  the  captain  appears  to  have  acted 
bond  fide y  and  not  to  have  been  aware  of  the  precise  time  when 
the  convoy  sailed  away  from  Madeira.  However,  it  is  unneces- 
sary to  determine  that  point  now ;  for  upon  well-established 
principles  the  ship  was  guilty  of  a  deviation  by  putting  into 
Madeira  and  voluntarily  staying  behind  there  for  the  purposes 
of  trade,  when  the  rest  of  the  fleet  had  sailed  away  in  the 
prosecution  of  the  voyage. 

Plaintiff  nonsuited. 
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CORLETT  V.   GORDON  and   Another.  isis. 

(3  Camp.  472—473.)  -Dw^6. 

Merchants  in  London  receive  from  a  mere  stranger  residing  abroad  a  f  472  1 
bill  of  lading  of  certain  goods  in  a  letter  requesting  them  to  effect  in- 
surance. They  decline  to  do  business  for  the  consignor,  but  acting 
band  fide  with  a  view  to  his  interest,  indorse  the  biU  of  lading  to  a 
friend  of  his,  who  receives  the  goods,  and  afterwards  fails  with  the  pro- 
ceeds in  his  hands.  Held,  that  the  merchants,  by  indorsing  the  bill  of 
lading  were  liable  to  the  consignor  for  the  amount. 

Action  on  the  case.  The  first  count  of  the  declaration  stated, 
that  the  plaintiff  had  caused  to  be  delivered  to  the  defendants 
43  bales  of  cotton,  to  be  by  them  sold  and  disposed  of  on 
account  of  the  plaintiff,  and  in  case  they  coald  not  be  sold  and 
disposed  of,  to  be  retamed  by  the  defendants  to  the  plaintiff  on 
reqnest ;  but  that  the  defendants  wrongfully  and  unjustly 
converted  the  same  to  their  own  use.  The  second  count  alleged, 
that  the  goods  were  delivered  to  the  defendants  for  safe  custody  ; 
and  the  last  was  in  trover.     Plea,  Not  guilty. 

The  plaintiff  being  at  Parimaribo  in  South  America  in  the 
year  1808,  inclosed  a  bill  of  lading  of  the  cotton  in  question  in  a 
letter  addressed  to  the  defendants,  who  are  merchants  in  London, 
requesting  them  to  effect  insurance  to  the  full  amount.  The 
defendants  had  not  done  business  for  the  plaintiff  before,  and 
had  not  come  under  any  promise  to  act  as  his  consignees.  For 
some  reasons  they  wished  to  decline  doing  so ;  and  on  receiving 
the  bill  of  lading  they  indorsed  it  over  to  one  Major,  a  friend 
and  creditor  of  the  plaintiff.  Major  effected  the  insurance  and 
received  the  goods,  which  never  came  to  the  possession  of  the 
defendants.  He  afterwards  became  insolvent  with  the  proceeds 
in  his  hands. 

Topping  for  the  defendants  contended,  they  were  not  liable 
in  this  action,  as  the  consignment  had  been  *thrust  upon  them,  [  *473  j 
and  they  had  acted  bond  fide  for  the  plaintiffs  interest.  They 
were  not  bound  to  insure  and  to  sell  the  goods.  If  they  did  not, 
was  not  the  indorsement  of  the  bill  of  lading  to  Major  the  best 
thing  that  could  be  done  ?  If  this  step  had  not  been  taken,  the 
goods    might    have    been    lost    on   the    voyage,  without  any 
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CoRLETT     claim  of  indemnity  from  the  underwriters;   and  if  they  had 
OoBDow.     arrived,  they  would  have  been  seized  as  forfeited,  to  pay  the 
duties. 

Lord  Ellemborouoh,  Ch.  J.  : 

The  defendants  had  no  right  to  indorse  the  bill  of  lading. 
They  could  not  devolve  upon  another  the  authority  conferred 
upon  them,  and  turn  over  the  property  to  a  stranger.  It  is 
difficult  to  say  what  they  ought  to  have  done ;  but  I  am  quite 
clear  that  they  were  not  justified  in  doing  what  they  did.  They 
had  their  election  either  to  take  or  reject  the  bill  of  lading.  If 
they  took  it,  they  were  bound  to  take  it  according  to  the  terms  of 
the  consignment,  by  which  they  themselves  were  to  insure  and 
sell  the  goods.  They  appear  to  have  acted  with  good  conscience ; 
but  they  were  not  correct  in  point  of  law. 

The  plaintiff  had  a  verdict  for  the  value  of  the  goods. 


1813.  BAKEK  V.   DAVIS.t 

l>^^»  17.  (3  Camp.  474.) 

r  AjA^  In  an  action  for  use  and  occupation,  where  the  tenant  has  paid  the 

property  tax  before  action  brought,  he  has  a  right  to  deduct  it  at  the 
trial. 

Tms  was  an  action  for  use  and  occupation  to  recover  SOL  for 
three  quarters  of  a  year's  rent. 

The  defendant  paid  into  Court  the  whole  of  the  rent  except  a 
sum  equal  to  the  landlord's  property  tax  for  the  premises  in 
question,  which  he  had  paid  to  the  tax-gatherer  before  the  action 
was  commenced. 

Burrough  for  the  plaintiff  contended,  on  the  authority  of 
Poeock  V.  Eti8tac€,l  2  Camp.  181,  that  the  property  tax  could 
not  be  deducted  from  the  rent,  in  settling  the  amount  of  the 
damages  in  an  action  for  use  and  occupation. 

t  See  also  Tinckler  t.  PrerUtce,  13  t  11  B.  E.  691. 

B.  B.  684  (4  Taunt.  549).— B.  0. 
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Lord  Ellbnborough,  Ch.  J. :  Bakkr 

There  the  property  tax  had  not  been  paid  by  the  tenant  at  the       Davis. 
time  of  the  trial ;  and  it  is  only  after  payment  that  the  deduc- 
tion can  be  claimed.    Here,  however,  the  defendant  has  an 
undoabted  right  to  the  deduction  ;  for  he  had  paid  the  tax  before 

action  brought. 

Plaintiff  nonsuited. 


DUNCAN   V.  LOWNDES  and  BATESON.f  i^i^ 

(3  Camp.  478-479.)  ^Slf^' 

In  an  action  on  a  guaranty  for  the  debt  of  a  third  person,  signed  by  [  478  ] 
one  of  two  partners  in  the  partnership  firm,  it  is  necessary  to  giye  some 
eyidenoe  beyond  the  relationship  of  partners  subsisting  between  them, 
that  the  one  who  signed  had  authority  to  bind  the  other  by  the 
guaranty.  But  for  thiB  purpose  it  would  be  sufficient  to  prove  a  parol 
acknowledgment  from  the  other  partner  subsequently  to  the  giving  of 
the  guaranty,  or  to  shew  a  previous  course  of  dealing,  in  which  similar 
guaranties  had  been  given  in  the  partnership  firm,  with  the  privity  of 
both  partners* 

This  was  an  action  on  a  guarantie  alleged  to  have  been  given 
by  the  defendants  for  the  due  payment  of  a  bill  of  exchange  to 
the  plaintiff  for  670Z.  15«.  accepted  by  Dickinson  &  Co.,  for  the 
price  of  goods  which  the  plaintiff  had  sold  them. 

It  appeared  that  the  two  defendants  carried  on  business  to- 
gether as  merchants  at  Liverpool,  and  that  this  guarantie  was 
signed  by  Lowndes  in  the  partnership  firm. 

OarroWy  A.-G.,  for  the  defendants,  insisted,  that  the  plaintiff 
was  bound  to  give  some  direct  evidence  that  Bateson  had 
authorised  Lowndes  to  enter  into  this  undertaking. 

Scarlett,  contra,  contended,  that  this  was  to  be  inferred  from 
the  relation  subsisting  between  them. 

Lord  Ellbnbobough,  Gh.  J.  : 

As  it  is  not  usual  for  merchants,  in  the  common  course  of 

t  Cited  and  applied  in  judgment      v.  Williams  (1849)  4  Ex.  623, 19  L.  J. 
of  the  Court,  by  Pabke,  B..  in  BretUl     Ex.  121,  124.— B.  C. 
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Duncan 

V. 

L0WMDB8 

and 
Batmon. 


businesB,  to  give  collateral  engagements  of  this  sort,  I  think  you 
must  prove  that  Lowndes  had  authority  from  Bateson  to  sign 
the  partnership  firm  to  the  guarantie  in  question.  It  is  not 
incidental  to  the  general  power  of  a  partner  to  bind  his  co- 
partners by  such  an  instrument. 


Scarlett  then  proposed  to  shew  that  Bateson  had  subse- 
[  **79  ]      quently  approved  of  the  guarantie,  which  he  *contended  would 
be  evidence  of  a  prior  authority  to  give  it. 

Oarrowy  A.-Gr.,  objected,  that  this  being  an  undertaking  for 
the  debt  of  another,  Bateson  could  only  be  rendered  liable  by  a 
note  in  writing. 


LoBD  Ellbnbobouoh,  Ch.  J. : 

All  that  the  plaintiff  has  to  prove  is  Lowndes's  authority  to 
sign  the  partnership  firm  to  the  guarantie.  When  that  is 
established,  there  is  a  very  good  note  in  writing  to  bind  both 
partners.  For  this  purpose,  I  think  a  subsequent  recognition 
by  Bateson  may  be  given  in  evidence,  as  well  as  a  prior  command ; 
and  either  the  one  or  the  other  may  be  shewn  by  parol  as  well 
as  by  a  written  document.  Proof  of  a  previous  course  of  dealing 
in  which  such  guaranties  were  given,  and  to  which  both  partners 
were  privy,  I  think,  would  be  sufficient. 

The  plaintiff,  however,  was  not  prepared  with  any  evidence  to 
affect  Bateson,  and 

Submitted  to  he  nomuited. 
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DOBSON  AND  Others  v.  WILSON.  isis. 

(3  Camp.  480—487.)  Bee^, 

An  action  at  law  may  be  maintained  to  recover  a  contribution  in  the        [  430  ] 
nature  of  general  average  by  one  shipper  of  goods  against  another. 

The  master  of  a  ship  in  a  foreign  port  was  arrested  by  process 
out  of  a  Court  of  justice,  at  the  suit  of  the  agent  of  the  ship,  for  sums 
of  money  the  latter  had  disbursed  on  her  account,  and  the  master  not 
being  able  to  raise  money  by  t>ther  means,  that  he  might  procure  his 
liberation  and  pursue  the  voyage,  sold  a  part  of  the  cargo.  Held,  that 
the  owner  of  the  goods  so  sold,  had  no  right  to  a  contribution  in  the 
nature  of  general  average  from  the  shippers  of  the  other  goods  on  board 
which  arrived  safely  at  the  port  of  destination. 

This  was  an  action  for  general  average  by  one  shipper  of  goods 
against  another.  The  declaration  contained  one  special  count 
stating  the  facts  of  the  case,  a  count  in  indebitatus  assumpsit  for 
general  average,  and  the  usual  money  counts.  Plea,  the  general 
issue. 

The  plaintiffs,  in  the  month  of  May,  1807,  shipped  on  board 
the  Rochdale,  Captain  Garton,  four  bales  of  woollen-drapery 
goods,  of  the  value  of  1,124Z.,  to  be  carried  on  a  voyage  from 
Hull  to  St.  Petersburgh.  The  defendant  at  the  same  time 
shipped  on  board  the  same  vessel  322  packages  of  cotton  goods, 
valued  at  16,1(X){.,  on  the  same  destination.  Some  other  goods, 
belonging  to  different  persons,  were  likewise  shipped  in  the 
Rochdale  for  this  voyage ;  but  they  were  comparatively  of  trifling 
value. 

The  ship  sailed  from  Hull  in  the  beginning  of  June ;  and 
having  met  with  very  tempestuous  weather,  was  obliged  to  put 
into  Stromstadt,  a  port  in  Sweden,  to  repair.  She  again  sailed 
in  prosecution  of  her  voyage  on  the  10th  of  July.  On  the  13th 
of  the  same  month  she  got  aground  on  the  Scaw.  Assistance 
was  procured,  and  at  a  heavy  expense  she  was  got  off.  However, 
she  was  so  much  injured  that  she  was  forced  to  bear  away  for 
Copenhagen^  where  she  arrived  on  the  19th.  There  the  cargo 
was  unloaded ;  and  the  ship  was  new  sheathed,  and  underwent 
other  repairs.  For  the  expense  incurred  in  getting  her  off  the 
Scaw,  the  captain  gave  a  bill  upon  Mr.  Parker,  *a  merchant  at  [  '^fii  ] 
Elsineur,  who  was  the  ship's  agent.     This  bill  Mr.  Parker 

E.B. — ^VOL.  XIV.  8  a 
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DoBsoN  accepted  and  paid.  He  also,  in  the  same  capacity,  paid  the 
Wilson,  daes  for  the  ship  passing  the  Sound,  and  the  expense  of  the 
repairs  done  to  her  at  Copenhagen.  On  the  16th  of  August  she 
was  ready  to  proceed  on  her  voyage ;  but  the  English  expedition 
against  Copenhagen  then  coming  in  sight,  she  was  seized  by  the 
Danish  Government,  and  the  captain  and  crew  were  made 
prisoners  of  war.  They  remained  in  confinement  tUl  the  9th  of 
September,  when  they  were  set  at  liberty,  and  had  the  ship  de- 
livered up  to  them,  in  consequence  of  the  surrender  of  Copenhagen 
to  the  British  forces.  In  consequence  of  the  hostilities  with 
Denmark,  it  became  impossible  to  negociate  bills  upon  England 
for  the  purpose  of  repaying  to  Parker  the  sums  he  had  disbursed 
for  the  ship's  use;  and  the  captain  was  quite  unable  to  satisfy  his 
demand.  Parker  thereupon  caused  the  captain  to  be  arrested 
by  process  out  of  the  Naval  Court  of  Justice  at  Copenhagen ; 
and  that  Court  decreed  that  he  should  pay  the  debt  due  to 
Parker  before  he  could  be  released.  In  this  situation,  the  captain, 
for  his  liberation  from  imprisonment,  and  that  he  might  be  able 
to  prosecute  his  voyage,  found  it  would  be  necessary  to  sell  a  part 
of  his  cargo ;  and  the  four  bales  of  woollen  goods  belonging  to  the 
plaintiffs,  being  nearest  at  hand,  were  selected  and  sold  for  that 
purpose.  On  the  20th  of  October  he  was  again  ready  to  pursue 
his  voyage ;  but  a  war  with  Bussia  being  apprehended,  he  was 
ordered  by  Admiral  Gambier  to  return  home.  The  ship  arrived 
safe  at  Hull,  where  the  defendant's  goods  were  restored  to  him. 

[  482  ]  Topping  for  the  plaintiffs : 

Ist,  There  can  be  no  doubt  that  one  shipper  of  goods  may 
maintain  an  action  against  another  for  a  contribution  in  the 
nature  of  general  average.  He  whose  goods  are  sacrificed  for 
the  safety  of  the  ship  and  the  rest  of  the  cargo,  has  by  law  a 
right  to  recover  a  compensation  from  those  whose  property  is 
saved.  Where  the  law  gives  a  right,  it  gives  a  remedy.  It  is 
objected,  that  the  contribution  to  the  general  average  among  the 
shippers  of  goods  can  only  be  settled  in  a  court  of  equity.  But 
wherever,  as  in  this  case,  the  law  upon  a  valuable  consideration 
implies  a  promise  to  pay  a  sum  of  money,  an  action  at  law  may 
be  supported  to  recover  it.    A  concurrent  remedy  is  sometimes 
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offered  by  a  suit  in  equity;  bat  the  courts  of  law  are  never  Dobson 
ousted  of  their  jurisdiction.  The  difficulty  of  ascertaining  the  wilson. 
exact  amount  of  the  contribution,  can  be  no  argument  against 
the  action ;  for  the  amount  may  be  proved  before  a  jury  as  well  as 
before  a  Master  in  Chancery.  Neither  is  the  multiplicity  of  actions, 
which  may  thus  be  brought,  any  valid  objection  to  a  particular 
individual  recovering  by  action  a  sum  of  money  which  is  allowed 
to  be  due  to  him.  Multiplicity  of  actions  is  used  as  a  reason  in 
particular  cases  for  refusing  all  remedy — ^as  for  a  public  nuisance 
which  has  occasioned  no  private  damage — but  never  for  driving 
into  a  court  of  equity  a  party  to  whom  a  sum  capable  of  being 
liquidated  is  acknowledged  to  be  due.  These  arguments  would 
apply  with  equal  strength  against  an  action  for  general  average 
by  the  owner  of  the  ship.  But  it  has  been  solemnly  determined, 
both  by  the  Court  of  E.  B.  and  the  Court  of  C.  P.,  that  such  an 
action  may  be  maintained.  Birkley  v.  Presgrave,  1  East,  220  ;f 
Price  V.  Noble,  *4  Taunt.  123.  t  In  the  last  case,  it  is  remarkable  [  *483  ] 
the  contribution  was  claimed  for  stores  thrown  overboard,  and 
not  for  any  damage  done  to  the  hull  or  apparel  of  the  ship.  But 
is  not  the  ship-owner,  with  regard  to  the  stores,  in  the  same 
situation  as  the  owner  of  goods  put  on  board  to  be  carried  on 

freight? 2ndly,  There  can  be  as  little  doubt  that  this  is  a 

case  of  general  average.  The  plaintiffs'  goods  were  necessarily 
sold  for  the  purpose  of  preserving  the  ship  and  the  rest  of  the 
cargo ;  and  the  defendant's  goods  have  thereby  been  preserved 
and  restored  to  him.  The  captain  was  imprisoned.  The  ship 
could  not  depart  without  him.  The  sale  of  the  goods  was  the 
only  mode  of  procuring  his  liberty.  Was  not  the  emergency 
the  same  as  if  the  ship  herself  had  been  seized,  and  a  part  of 
the  cargo  had  been  sold  to  redeem  her  ?  She  was  as  effectually 
prevented  from  sailing,  by  the  arrest  of  her  captain,  as  if  her 
rudder  had  been  carried  away,  and  detained  by  the  officers  of 
the  court  of  justice  at  Copenhagen,  till  Parker  was  satisfied. 
The  question  is,  whether  the  plaintiffs'  property  was  bond  fide 
sacrificed  for  the  prosecution  of  the  adventure.  It  must  be 
allowed,  that  the  ship  could  not  otherwise  have  sailed ;  and  the 
probability  is,  that  the  defendant's  goods  would  never  have  been 
restored  to  him.    Having  derived  so  much  benefit,  ought  he  not 

t  6  E.  E.  256.  t  13  E.  E.  666. 

3  o  3 
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D0B80K      to  bear  a  part  of  the  burthen?    Even  if  any  doubt  conld  be 

WiiioK.      entertained  with  respect  to  so  much  of  the  money  as  went  to  pay 

the  bill  of  exchange  and  the  repairs  at  Copenhagen,  the  Sound 

dues  come  within  every  definition  of  general  average,  as  for  these 

the  ship  and  cargo  were  liable  to  confiscation. 

[  4Si  ]  Garrow,  A.-G.,  contra  : 

1.  There  is  a  great  difference  between  an  action  for  general 
average  by  the  ship-owner  and  by  one  shipper  of  goods  against 
another.  The  ship-owner  is  accountable  in  the  first  instance  to 
the  owner  of  the  goods  thrown  overboard,  or  necessarily  sold. 
It  is  therefore  his  duty  to  settle  the  whole  of  the  average  among 
all  the  parties  concerned.  Having  paid  for  the  goods  which 
are  sacrificed,  after  deducting  their  proportion  of  the  charge,  all 
the  other  shippers  become  debtors  to  him  alone.  He  alone, 
therefore,  has  to  bring  actions  for  a  contribution ;  and  in  such 
actions  at  his  suit,  the  amount  of  the  damages  to  be  recovered 
may  be  ascertained  by  a  very  simple  calculation.  Bat  where 
there  are  a  great  variety  of  shippers,  if  they  were  allowed  to 
bring  actions  and  cross  actions  agarnst  each  other,  the  most 
inextricable  confusion  would  ensue.  Gases  might  easily  be  put 
to  illustrate  the  utter  impossibility  of  proving  before  a  jury  the 
amount  of  the  contribution  to  be  paid  by  one  shipper  of  goods  to 
another.  Where  the  average  is  not  settled  between  the  ship- 
owner and  each  particular  shipper,  the  respective  claims  and 
liabilities  of  the  shippers  among  themselves  can  only  be  un- 
'  ravelled  and  adjusted  in  a  court  of  equity.    It  is  a  strong  argu- 

ment to  show  this  action  cannot  be  maintained,  that  this  is  the 
first  instance  of  such  an  action  being  brought.  In  both  the 
cases  cited,  the  plaintiff  was  the  owner  of  the  ship.  In  the  last, 
the  contribution  was  claimed  for  the  ship's  stores  that  had  been 
thrown  overboard ;  but  there  is  no  distinction  between  a  jettison 
of  stores,  and  of  anchors  or  guns  belonging  to  the  ship ;  and 
that  case  proves  no  more  than  the  former.  2.  At  all  events, 
[  *495  ]  this  defendant  is  not  liable  to  any  contribution  ^either  at  law  or 
in  equity.  The  plaintiffs*  goods  were  sold  to  liberate  the  person 
of  the  master  from  imprisonment  for  a  debt  which  ought  to  fall 
exclusively  upon  the  ship-owner.    Suppose  the  master  had  com- 
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mitted  some  offence  at  Copenhagen,  and  had  been  thrown  into  dobson 
prison  for  not  paying  the  fine  imposed  upon  him ;  would  the  wimok. 
Bale  of  a  part  of  the  cargo  to  redeem  him  from  imprisonment 
have  constituted  a  general  average?  It  does  not  appear  that 
the  ship  might  not  have  sailed  without  the  master,  or  that 
another  might  not  have  been  procured.  The  plaintiffs  are  cer- 
tainly entitled  to  the  value  of  their  goods ;  but  they  must  seek 
their  remedy  against  the  owner  of  the  ship,  and  not  a  co-shipper, 
who  is  as  little  answerable  as  if  the  master  had  wantonly  de- 
stroyed them. 

Lord  Ellekbobouoh,  Ch.  J. : 

Upon  the  general  question,  I  am  inclined  to  think  that  such 
an  action  as  this  may  be  maintained.  A  court  of  equity  may^ 
perhaps,  be  a  more  convenient  forum  for  adjusting  the  claims 
of  the  different  parties  concerned ;  but  if  a  shipper  of  goods 
which  are  sacrificed  for  the  salvation  of  the  rest  of  the  cargo  is 
entitled  to  receive  a  contribution  from  another  shipper,  whose 
goods  are  saved,  I  know  not  how  I  can  say  that  this  may  not  be 
recovered  by  an  action  at  law.  This  is  a  legal  right,  and  must 
be  accompanied  with  a  legal  remedy,  t  The  diflSculty  of  shew- 
ing by  strict  evidence  the  exact  amount  of  the  contribution  is 
great ;  but  as  there  are  data  upon  which  it  may  be  calculated 
with  great  certainty,  I  think  this  is  no  objection  to  the  action. 
The  plaintiff  by  proceeding  at  law  takes  that  difficulty  upon 
himself,  and  if  he  is  not  prepared  to  overcome  it,  he  ^cannot  [  *486  ] 
succeed.  Nor  does  the  multiplicity  of  actions  which  may  thus 
be  brought  appear  a  ground  on  which  I  can  hold  that  rehef  must 
be  sought  in  equity.  If  there  is  no  valid  objection  upon  prin- 
ciple to  a  particular  action,  I  know  not  how  I  can  turn  round 
the  plaintiff  by  saying  that  an  inconvenient  number  of  similar 
actions  may  be  commenced.  I  cannot  perceive  why  the  shipper 
of  goods  may  not  maintain  an  action  at  law  for  general  average 
as  well  as  the  owner  of  the  ship.  2.  I  must  see,  however,  that 
this  is  a  case  in  which  general  average  can  be  claimed ;  and  I 
am  of  opinion  that  it  is  not.    Is  there  here  any  thing  like  a 

t  The  passage  of  six  Hiies  ending     niciAii  Committee  in  Strang  y.  Scott 
hereiscitedinthe  judgment  of  the  Ju-      (1889)  14  App.  Cas.  601,  606.— B.  C. 
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DoBBOK  jacUu  mercium  levanda  navis  gratia  f  A  jettison  to  lighten  the 
WiLBov.  B^P  ^  ^^^  ^^^  ^^^7  foundation  of  general  average ;  bat  it  mast 
arise  from  that  or  something  analogous.  The  distinction  be- 
tween general  and  particular  average  would  otherwise  be  entirely 
abolished,  and  the  shippers  of  goods  would  be  called  upon  to 
contribute  to  losses  from  which  they  derive  no  benefit,  and 
which  ought  to  fall  exclusively  on  the  ship-owner.  Here  the 
agent  of  the  ship  arrests  the  person  of  the  master,  both  being 
agents  of  the  owner,  who  had  undertaken  to  carry  the  whole 
cargo  safely  to  its  destined  port.  This  is  different  from  the 
arrest  of  the  captain  by  a  foreign  force.  Even  there  I  am  not 
aware  it  has  ever  been  held  that  the  master  is  so  inseparably 
united  to  the  ship,  that  to  redeem  him  it  is  lawful  to  sell  a  part 
of  the  cargo.  The  process  of  the  court  of  justice  at  Copenhagen 
was  not  directed  against  the  ship,  and  was  confined  entirely  to 
the  person  of  the  master ;  it  was  merely  an  arrest  for  a  personal 
debt.  I  was  at  first  struck  by  what  was  said  about  the  Sound 
[  **87  ]  dues ;  and  had  the  ship  been  seized  *for  non-payment  of  these, 
I  should  have  thought  the  sale  of  a  part  of  the  cargo  to  pay 
them,  in  the  absence  of  all  other  means  to  raise  money  for  that 
purpose,  might  have  been  the  foundation  of  a  claim  for  general 
average.  But  these  dues  had  been  paid  to  the  Danish  Govern- 
ment by  Parker,  the  ship's  agent,  and  the  money  so  paid  merely 
constituted  a  private  debt  due  to  him,  which  he  sought  to  recover 
by  process  against  the  person  of  the  master.  It  comes  to  this — 
whether  if  the  captain  be  severed  from  the  ship,  whatever  be  the 
cause,  he  may  sell  a  part  of  the  cargo  to  redeem  himself  ?  I 
see  no  distinction  between  this  arrest  for  debt  and  an  arrest  for 
an  assault  he  might  have  committed  in  the  streets  of  Copen- 
hagen. No  case  has  been  cited,  or  principle  advanced,  to  shew 
that  a  claim  for  general  average  can  arise  from  an  act  done  to 
redeem  the  master  of  a  ship  from  such  an  imprisonment.  I 
therefore  do  not  think  that  any  part  of  the  plaintiffs'  goods  was 
sacrificed  for  the  safety  of  the  ship  and  the  residue  of  the  cargo, 
in  such  a  manner  as  to  give  them  a  right  to  a  contribution  from 
the  other  shippers  of  goods  on  board.  Their  proper  remedy  is 
against  the  owner  of  the  ship. 

Plaintiffs  nonsuited. 
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DENTON  AND  Others  v.  RODIE  and  Another.  isis. 

(3  Camp.  493—496.)  I>ee.2S. 

Where  one  of  seyeral  partners,  with  the  privity  of  the  others,  draws        [  493  ] 
bills  of  exchange  in  his  own  name  upon  the  partnership  firm,  in  fayour 
of  persons  who  advance  him  the  amount,  which  he  applies  to  the  use  of 
the  partnership,  although  the  partners  are  not  jointly  liable  on  the  bills, 
they  may  be  jointly  sued  by  the  payees  for  money  lent. 

This  was  an  issue  to  try  whether  James  Henry  Clough, 
Joshua  Smithson  Wilkes  and  James  Butler  Clough  were,  at  the 
date  and  suing  forth  of  a  commission  of  bankrupt  against  them, 
indebted  to  the  plaintiffs  in  any  and  what  sum  of  money. 

The  bankrupts  entered  into  partnership  together  as  general 
merchants  at  Liverpool,  in  1806,  under  the  firm  of  Clough, 
Wilkes,  and  Clough.  Soon  after,  in  pursuance  of  a  previous 
Arrangement,  James  Butler  Clough  went  out  and  established 
himself  at  New  York,  in  the  United  States  of  America,  with  a 
view  to  form  connexions,  and  to  procure  consignments  for  the 
benefit  of  the  house  at  Liverpool.  While  there  he  did  no  busi- 
ness on  his  private  account.  For  the  purpose  of  ^raising  [  *494  ] 
money,  he  was  in  the  habit  of  drawing  bills  in  his  own  name 
upon  the  house,  in  the  following  form : 

New  York, 
No.  218.  Exch.  £1,500  Sterl.  llth  Aug.  1810. 

Sixty  days  after  sight  of  this  second  of  exchange  (first,  third 
and  fourth  unpaid)  pay  to  Messrs.  Denton,  Little  &  Co.  or  order 
£1,500  sterling  in  London,  value  received,  and  place  the  same 
to  account  of  sundries,  as  advised  by,  J.  B.  Clouoh. 

To  Messrs.  Clough,  Wilkes  and  Clough, 
Liverpool. 

These  bills  he  sold  at  New  York  for  cash  or  promissory  notes 
at  short  dates,  according  to  the  current  rate  of  exchange.  The 
money  thus  raised,  he  applied  entirely  in  the  purchase  of  home- 
ward investments  for  the  house  at  Liverpool,  or  in  defraying  his 
personal  expenses,  for  which,  it  was  understood,  he  was  to  have 
had  £400  a  year,  but  for  which  no  regular  allowance  was  made 
him.  He  had  often  no  other  funds  for  these  purposes.  He 
periodically  remitted  home  an  account  of  the  manner  in  which  he 
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Dkhton  thus  raised  and  applied  the  money,  which  was  never  complained 
RoDis.  of.  The  house  at  Liverpool  regularly  accepted  and  paid  the 
bills  so  drawn,  till  it  stopped  payment  in  November,  1810. 
J.  B.  Clough  afterwards  returned  to  England,  and  a  joint  com- 
mission of  bankrupt  was  sued  out  against  the  three  partners  on 
5th  December,  1811. 

The  plaintiffs  are  British  subjects,  who  carried  on  trade  at 
New  York,  under  the  firm  of  Denton,  Little  &  Go.  They  became 
[  *495  ]  holders  of  the  bill  of  exchange  above  set  *out,  and,  subsequently, 
of  several  others  of  the  same  import,  by  advancing  money  upon 
them  to  J.  B.  Clough,  according  to  the  rate  of  exchange.  The 
first  was  accepted  by  the  house,  but  not  paid,  and  the  house  had 
stopped  payment  before  the  others  were  presented  for  accept- 
ance. These  bills  the  plaintiffs  wished  to  prove  upon  the  joint 
estate  of  the  three  bankrupts.  The  joint  creditors  insisted 
that  they  could  only  be  proved  upon  the  separate  estate  of  the 
drawer.  To  determine  that  question,  the  present  issue  was 
directed  by  the  Lobd  Chancellob. 

Garrow,  A.-G.,  for  the  plaintiffs,  contended  that  the  bills  were 
to  be  considered  as  drawn  by  the  house,  although  in  the  name 
of  one  partner ;  and  that  at  any  rate  the  partners  were  all  jointly 
indebted,  as  the  money  advanced  upon  the  bills  had  been  raised 
for  their  joint  use,  and  applied  for  their  joint  benefit. 

Topping,  contra,  relied  upon  Emly  v.  Lye,  15  East,  7,  t  as  an 
authority  expressly  in  point.  There  one  of  two  partners  drew 
bills  of  exchange  in  his  own  name,  which  he  procured  to  be  dis- 
counted with  a  banker,  through  the  medium  of  the  same  agent 
who  procured  the  discount  of  other  bills  drawn  in  the  partnership 
firm  with  the  same  banker ;  and  it  was  held  that  the  latter  had 
no  remedy  against  the  partnership,  either  upon  the  bills  so  drawn 
by  the  single  partner,  or  for  money  had  and  received  through 
the  medium  of  such  bills ;  the  money  being  advanced  solely  on 
the  security  of  the  parties  whose  names  were  on  the  bills  by  way 
[  H96  ]  of  discount,  ajid  not  by  way  of  loan  to  the  partnership ;  *though 
the  banker  conceived,  at  the  time,  that  all  the  bills  were  drawn 
upon  the  partnership  account. 

t  18  B.  E.  347. 


VOL.  XIV.]  1818.    K.  B.    8  CAMP.  496.  825 

Lord  Ellenborough,  Ch.  J. :  Denton 

I  think  this  case  is  distinguishable  from  Emly  v.  Lye.  Here  Rodie. 
I  conceive  the  partner  in  America  had  authority  from  the  two 
others  to » raise  money  for  the  use  of  the  firm;  and  money  was 
accordingly  raised  from  the  plaintiffs  upon  these  bills,  in  pur- 
suance of  such  authority.  The  transaction  is  a  loan  rather  than 
a  discount.  J.  B.  Clough  was  sent  out  to  America  to  manage 
the  business  of  the  house  there,  and  to  procure  homeward  in- 
vestments. The  shipments  from  this  country  did  not  form  an 
adequate  fund  for  that  purpose.  He  says  himself  that  he  had  a 
carte  blanche  as  to  the  means  he  should  adopt.  He  accordingly 
raises  money,  for  which  he  gives  as  a  security  bills  of  exchange, 
drawn  in  his  own  name,  upon  the  house.  They  know  and 
recognize  this  mode  of  dealing.  They  regularly  accept  and  pay 
the  bills  BO  drawn  till  the  time  of  their  failure.  Therefore, 
although  I  cannot  say  they  are  jointly  liable  upon  the  unac- 
cepted bills,  I  thihk  they  are  jointly  indebted  to  the  same 
amount,  as  for  money  lent,  or  money  had  and  received. 

It  was  then  suggested  that  the  plaintiffs,  upon  this  supposition, 
could  not  claim  interest ;  but  Lord  Ellenborough  thought,  that 
from  the  course  of  dealing,  the  plaintiffs  were  entitled  to  interest, 
although  they  did  not  recover  upon  the  written  securities. 

Verdict  accordingly. 


C.  p.  (AT  NISI  PRIUS)  MICHAELMAS  TERM.       isis. 

Dee.  22. 

SCHNEIDER  and  Another  v.   HEATH.t  ^  [&<>«] 

(3  Camp.  606—509.) 

Although  a  ship  be  sold,  *'  to  be  taken  with  all  faults,"  the  vendor 
cannot  avail  himself  of  that  stipulation,  if  he  knew  of  secret  defects  in 
her,  and  used  means  to  prevent  the  purchaser  from  discovering  them,  or 
made  a  fraudulent  representation  of  her  condition  at  the  time  of  the  sale. 

This  was  an  action  for  money  had  and  received,  to  recover 

back  the  deposit  paid  upon  the  purchase  of  a  ship  called  the 

t  Cited    and     distinguished     by  as  to  covenants  for  title,   Page  v. 

Brett,   L.   J.,  in   Ward  v.  Hohbs  Midland  Ry.  Oo.,  '94,  1  Ch.  11,  63 

(1877)  3  a.  B.  D.  160,  163,  47  L.  J.  L.  J.  Ch.  126  (C.  A.).— E.  C. 
Q.  B.  90,  37  L.  T.  654.    Compare, 
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scHinsiDEs  Juno^  on  the  ground  of  misrepreBentation  and  fraud  on  the  part 
Heath,     of  the  vendor. 

The  sale  took  place  at  Lloyd's  coffee-house  on  the  23rd  of  July 
last,  when  a  particular  was  exhibited  by  the  defendant,  describing 
the  ship  in  the  following  terms : 

''  British-built  at  Monkwearmouth  in  1810,  for  private  use ; 
129  tons  per  register ;  is  a  clever,  burthensome,  useful  vessel  for 
general  purposes ;  unusually  well  found  in  stores,  among  which 
are  a  new  cable  and  hawser  never  wetted,  and  a  large  proportion 
of  entirely  new  sails :  the  hull  is  also  nearly  as  good  as  when 
launched ;  requiring  a  most  trifling  outfit.  Now  lying  off  No.  3 
Warehouse,  London  Docks.  Hull,  masts,  yards,  standing  and 
running  rigging,  with  all  faults  as  they  now  lie." 
[  607  ]  After  this  description  of  the  ship  followed  an  inventory  of  the 

anchors,  cables,  sails  and  ship's  stores,  provisions  and  boats,  and 
at  the  end  of  this  inventory  was  the  following  declaration  : 

''  The  vessel  and  her  stores  to  be  taken  with  all  faults,  as  they 
now  lie,  without  any  allowance  for  weight,  length,  quality,  or 
any  defect  whatever." 

The  vessel  was  purchased  by  the  plaintiff  for  1,5802.,  and  he 
immediately  paid  the  deposit  of  897Z.  2».  which  he  now  sought 
to  recover. 

Having  taken  possession  of  her,  he  sent  her  to  a  shipwright's 
to  be  examined.  Here  it  was  found  that  her  bottom  was  worm- 
eaten,  that  her  keel  was  broken,  that  she  was  quite  unseaworthy, 
and  that  she  by  no  means  corresponded  with  the  description  in 
the  particular.  The  plaintiff  thereupon  refused  to  complete  the 
purchase,  and  demanded  back  his  deposit. 

It  now  appeared  in  evidence,  that  the  ship  belonged  to  a  club 
of  underwriters,  to  whom  she  had  been  abandoned,  and  on  whose 
account  she  was  sold  ;  that  the  state  of  her  bottom  and  her  keel 
must  have  been  known  to  the  agents  employed  to  conduct  the 
sale;  and  that  the  captain,  when  the  ship  was  advertised  for 
sale,  took  her  from  the  ways  on  which  she  lay,  and  where  the 
state  of  her  bottom  and  her  keel  might  easily  have  been  dis- 
covered, and  kept  her  constantly  afloat,  so  that  these  defects 
were  completely  concealed  by  the  water.  The  person  who  had 
[  *^^  ]  framed  the  particular  *stated,  that  he  had  inserted  the  description 
of  the  vessel  without  having  examined  her. 
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Shepherd,  Serjt.,  for  the  defendant,  contended,  that  the  action  SoHKErosB 
coald  not  be  maintained,  as  the  ship  and  her  stores,  according  heath. 
to  the  particular,  were  to  be  taken  with  all  faults.  These  words 
pat  the  purchaser  on  his  guard,  and  threw  upon  him  the  risk  of 
all  faults,  latent  and  apparent,  known  and  unknown.  It  was  the 
duty  of  the  plaintiff  to  have  examined  the  ship's  bottom  and  the 
state  of  her  keel  before  the  sale.  The  vendors  had  introduced 
words  to  obviate  all  subsequent  disputes,  and  the  plaintiff  could 
not  now  come  and  complain  of  his  own  negligence. 

Mansfield,  Gh.  J. : 

The  words  are  very  large  to  exclude  the  buyer  from  calling 
upon  the  seller  for  any  defect  in  the  thing  sold ;  but  if  the  seller 
was  guilty  of  any  positive  fraud  in  the  sale,  these  words  will  not 
protect  him.  There  might  be  such  fraud,  either  in  a  false  re- 
presentation, or  in  using  means  to  conceal  some  defect.  I  think 
the  particular  is  evidence  here  by  way  of  representation ;  that 
states  the  hull  to  be  nearly  as  good  as  when  launched,  and  that 
the  vessel  required  a  most  trifling  outfit.  Now,  is  this  true  or 
false  ?  If  false,  it  is  a  fraud  which  vitiates  the  contract.  What 
was  the  fact  ?  The  huU  was  worm-eaten,  the  keel  was  broken, 
and  the  ship  could  not  be  rendered  seaworthy  without  a  most 
expensive  outfit.  The  agent  tells  us,  he  framed  this  particular 
without  knowing  anything  of  the  matter.  But  it  signifies 
nothing,  whether  a  man  represents  a  thing  to  be  different  from 
what  he  knows  it  to  be,  or  whether  *he  makes  a  representation  [  •509  ] 
which  he  does  not  know  at  the  time  to  be  true  or  false,  if  in  point 
of  fact  it  turns  out  to  be  false.  But  besides  this,  it  appears  here 
that  means  were  taken  fraudulently  to  conceal  the  defects  in  the 
ship's  bottom.  These  must  have  been  known  to  the  captain, 
who  is  to  be  considered  the  agent  of  the  owners ;  and  he,  evi- 
dently to  prevent  their  being  discovered  by  persons  disposed  to 
bid  for  her,  removed  her  from  the  ways,  where  she  lay  dry,  and 
kept  her  afloat  in  the  dock  till  the  sale  was  over.  Therefore, 
consistently  with  the  decided  cases  upon  this  subject,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover  back  his  deposit. 

Verdict  accordingly. 
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K.  B.    (AT  NISI   PRIUS)    HILARY   TERM. 


^"";  KEMP    V.   DEREETT. 

Feb.  17. 
(3  Camp.  510—511.) 

[  510  ]  Where  premises  are  taken  under  an  agreement  by  which  the  "  tenant 

is  always  to  be  subject  to  quit  at  three  months'  notice,"  this  constitute 
a  quarterly  tenancy,  which  may  be  determined  by  a  three  months'  notice 
to  quit,  expiring  at  the  same  time  of  the  year  it  commenced,  or  any 
corresponding  quarter  day. 

But  although  the  tenant  imder  such  an  agreement  enters  in  the 
middle  of  one  of  the  usual  quarters,  if  there  appears  to  be  no  agreement 
to  the  contrary,  he  will  be  presumed  to  hold  from  the  day  he  enters ; 
and  the  tenancy  can  only  be  determined  by  a  notice  expiring  that  day 
of  the  year,  or  some  other  quarter  day  calculated  from  thence. 

Thib  was  an  action  of  debt  to  recover  double  the  yearly  valae 
of  a  part  of  the  Angel  Inn  at  Islington,  which  the  defendant  was 
alleged  to  have  unlawfully  held  over  after  the  determination  of  a 
notice  to  quit. 

The  defendant  became  tenant  of  the  premises  to  the  plaintiff 
on  the  29th  of  October,  1810.  The  agreement  between  them 
was,  ''that  the  defendant  was  always  to  be  subject  to  quit  at 
three  months'  notice."  The  defendant  had  a  three  months' 
notice  to  quit  at  last  Christmas,  or  to  pay  double  value,  but  has 
nevertheless  continued  in  possession. 

Park  contended,   on  the  authority  of  Doe  d.  Pitcher  v. 

Donovan^  1  Taunt.  555,  2  Gamp.  78,  that  the  three  months'  notice 

[  •611  ]      to  quit  must  expire  at  the  season  of  the  *year  when  the  tenancy 

commenced ;  and  that  at  any  rate  it  must  expire  on  the  29th 

October,  or  some  other  quarter  day  corresponding  with  that  date. 

Garraw,  A.-G.  said,  the  tenancy  in  Doe  v.  Donovan  was 
from  year  to  year,  whereas  in  this  case  it  must  be  taken  to  be 
from  three  months  to  three  months;  and  that  though  the 
defendant  entered  on  the  29th  of  October,  he  must  be  considered 
to  have  held  from  the  preceding  or  succeeding  quarter  day  on 
which  rents  are  usually  paid. 

Lord  Ellenbobough,  Ch.  J. : 

This  does  appear  to  me  to  be  a  holding  from  three  months  to 
three  months :   Therefore  a  notice  to  quit,  expiring  at  the  end 
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of  any  quarter  from  the  time  of  his  entry,  would  have  been  Kemp 
sufficient  to  determine  the  tenancy.  I  am  quite  clear,  however,  dereett. 
that  the  notice  should  have  expired  on  the  29th  January,  29th 
April,  29th  July,  or  29th  October.  The  defendant  might  have 
been  made  to  hold  from  the  preceding  or  succeeding  general 
quarter  day ;  but  in  the  absence  of  all  evidence  to  the  contrary, 
I  must  presume,  that  he  held  from  the  time  when  he  entered  as 
tenant. 


SMITH  V.   EALEIGH.  i8i4. 

(3  Camp.  513—514.)  FebA%. 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from  part,  if  the        r  6]3  i 
tenant  thereupon  gives  up  possession  of  the  residue,  is  a  complete  defence 
to  an  action  for  use  and  occupation. 

Assumpsit  for  the  use  and  occupation  of  a  house  and  garden. 
Flea,  the  general  issue. 

It  appeared,  that  after  the  defendant  had  agreed  to  take  the 
premises  at  an  entire  rent,  and  possession  had  been  delivered  to 
him,  the  plaintiff  railed  off  a  part  of  the  garden,  and  built  a 
privy  upon  it,  for  the  use  of  a  number  of  his  other  tenants. 
The  defendant  thereupon  returned  the  keys  to  him. 

Lord  Ellenborough  ruled,  that  this  amounted  to  an  eviction 

from  part  of  the  demised  premises ;    which,  *the  taking  being      \  •514  ■] 

single,  and  the  rent  entire,  he  considered  a  complete  answer  to 

the  action. 

Plaintiff  nonsuited.f 

t  This  case  was  recognized  by  [But  upon  SU^eea  v.  Cooper,  when 
Dallas,  J.,  in  Stokes  v.  Cooper y  cited  in  argument  in  Beeve  v.  Bird 
Worcester  Lent  Assizes,  1814,  in  (1834)  1  Gr.  M.  &  B.  3,  Parke,  B., 
which  the  rule  was  laid  down,  that  observed :  "  That  decision  is  at  vari- 
after  eviction  from  part,  the  land-  ance  with  the  older  authorities.  The 
lord  cannot  recover  upon  the  original  distinction  is  between  an  eviction  by 
contract,  and  the  tenant,  by  giving  the  landlord,  and  an  eviction  by  a 
up  possession  of  the  residue,  is  en-  stranger."  Partial  eviction  by  the 
tirely  discharged ;  but  that  if  the  landlord,  the  tenant  keeping  posses- 
tenant,  after  the  eviction,  continues  sion  of  the  residue,  does  not  avoid 
in  possession  of  the  residue,  he  may  covenants  other  than  for  the  payment 
be  liable  upon  a  quantum  meruit,  of  rent:  Newton  v.  Allin  (1841) 
Vide  DcMon,  v.  Beeve,  Ld.  Raym.  1  Q.  B.  618.— E.  0.] 
77 ;  Clun'B  case,  10  Co.  Eep.  128. 
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181*-  LAWRENCE,  Widow,   v.   OBEK 

JffcJ.  18. 
_L.  (3  Camp.  514—515.) 

f  514  ]  If  an  ancient  window  has  been  completely  shut  up  with  biick  and 

mortar  aboye  twenty  years,  it  loses  its  privilege. 

An  action  for  a  nmsance  to  a  house  cannot  be  maintained  for  Hiat 
which  was  no  nxusance  to  the  house  before  a  new  window  was  opened 
in  it  by  the  plaintiff,  and  which  becomes  a  nuisance  only  by  that  act. 

This  was  an  action  on  the  case,  for  erecting  a  privy  in  the 
defendant's  house,  which  was  a  nuisance  to  the  adjoining  house 
of  the  plaintiff. 

It  appeared  that  this  privy,  when  first  erected,  was  no 
nuisance  whatever  to  the  plaintiff ;  but  she  afterwards  struck 
out  a  window  in  the  wall  of  her  house  immediately  over  it ;  and 
that  unpleasant  smells  were  then  introduced  into  the  house 
through  this  window  from  the  privy.  There  was  the  mark  of 
an  old  window  in  the  place  where  this  window  was  struck  out ; 
[  *5i5  ]  *but  it  had  been  filled  up  with  brick  and  mortar  above  twenty 
years  before  the  privy  was  erected. 

Lord  Ellenbobouoh,  Ch.  J.,  held,  that  from  the  window  having 
been  shut  up  for  twenty  years,  the  case  stood  as  if  it  had  never 
existed ;  and  that  the  plaintiff  having  brought  the  nuisance  upon 
herself,  by  opening  the  window,  had  no  right  of  action. 

Plaintiff  nonsuited. 


1814.       DOE  d.  SCHOFIELD  and   Others  v.  ALEXANDEB, 

Irh.  19.  XTT  ^ 

[  616  ]  (3  Camp.  616—518.) 

In  ejectment  where  the  defendant  comes  in  as  landlord,  to  connect 
him  with  the  premises  to  which  the  lessor  of  the  plaintiff  makes  title, 
it  is  enongh  to  show  that  the  declaration  in  ejectment  was  served  upon 
the  tenant  in  possession  of  these  premises. 

This  was  an  ejectment  by  the  assignees  of  one  Wells,  a  bank- 
rupt, to  recover  possession  of  a  house  and  premises  of  which  he 
[  *5i7        was  seised  in  fee,  and  which  he  *had  conveyed  to  the  defendant 

t  The  case  of  the  same  name  in     this  point,  will  be  reprinted  in  due 
2  M.  &  S.  525,   which  is   not  on      coarse. — F.  P. 
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on  the  eve  of  his  bankruptcy,  by  a  deed  which  was  contended  to       Dob  d, 
be  fraudulent.  ^^^T"""" 

The  lessors  of  the  plaintiff  having  made  out  their  title,  proved,   albxandkr. 
that  the  ejectment  was  served  upon  a  person  of  the  name  of 
Hart,  who  was  then  in  possession  of  the  premises,  and  gave  in 
evidence  the  rule  of  Court  in  the  common  form,  whereby  the 
defendant  was  allowed  to  come  in  to  defend  as  landlady. 

Topping  for  the  defendant  insisted,  that  it  was  necessary  to 
prove  that  Hart  held  the  premises  as  her  tenant,  and  cited 
Smith  d.  Taylor  v.  Mann,  1  Wils.  220,  where  it  was  held,  that 
where  the  landlord  is  made  defendant,  '^  it  is  necessary  to  prove 
the  defendant,  or  his  tenant  in  possession  of  the  premises ;  for 
the  rule  is,  that  the  landlord  shall  defend  for  the  premises  only 
whereof  his  tenants  are  in  possession ;  and  the  party  does  not 
admit  himself  to  be  landlord  of  any  premises  which  the  plaintiff 
may  make  title  to,  but  of  such  only  as  were  in  possession  of  those 
tenants."  This  case  is  recognized  in  Goodright  d.  Balch  v.  Rich, 
7  T.  R.  827,t  in  which  it  was  decided,  that  in  the  common  case, 
where  the  tenant  in  possession  defends,  the  lessor  of  the  plaintiff 
is  bound  to  prove  him  in  possession  of  the  premises,  notwith- 
standing the  rule  to  confess  lease,  entry  and  ouster. 

Lord  Ellenbobouoh,  Ch.  J. : 

Where  the  defendant  comes  in  as  landlord,  I  think  he  must 
necessarily  be  taken  to  acknowledge  that  he  is  landlord  of  the 
premises  for  which  the  ejectment  is  brought.  He  does  *not  [  *518  ] 
acknowledge  himself  to  be  landlord  of  any  premises  to  which  the 
lessor  of  the  plaintiff  may  make  title.  But  it  seems  preposter- 
ous to  allow  him  to  deny  that  he  is  landlord  of  those  premises, 
of  which  the  lessor  of  the  plaintiff  would  have  recovered  posses- 
sion by  judgment  against  the  casual  ejector,  if  he  had  not 
interposed.  Shall  he  be  permitted  to  say  first,  "  I  am  landlord 
of  these  premises,  to  which  you  have  no  right  of  entry ;  "  and 
then,  the  right  of  entry  being  proved,  "  the  person  in  possession 
is  not  my  tenant,  and  I  have  nothing  to  do  with  them.''  All 
that  is  necessary  I  conceive  is,  to  prove  the  identity  of  the 

t  4  E.  E.  451. 
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DoK  d.      premises  for  which  the  defendant  comes  in  to  defend  as  land- 
,..  lord  ;  and  that  is  suflGiciently  done  by  proving  the  service  of  the 

alexandeb.  ejectment  upon  the  tenant  in  possession.  Here  the  lessors  of 
the  plaintiff  have  shewn  what  premises  they  go  for  in  this 
action,  by  proving  the  service  of  the  ejectment  upon  Hart  while 
in  possession  of  them ;  and  the  defendant  is  concluded  by 
having  come  in  and  claimed  to  defend  for  them  as  landlady. 

The  lessors  of  the  plaintiff  had  a  verdict. 


1814.  DODD  V.  NOKKIS. 

Feb.  19.  (3  Camp.  519—520.) 

P     g  .  In  an  action  for  seducing  the  plaintiff's  daughter  j^er  quod  servifium 

*-        ''  amisit,  the  daughter  is  not  bound  to  answer  in  cross-examination, 

whether  she  had  not  preyiously  been  criminal  with  other  men. 

In  such  an  action  evidence  cannot  be  admitted  that  the  defendant 
accomplished  the  seduction  by  means  of  a  promise  of  marriage. 

Nor  does  the  mere  cross-examination  of  the  daughter  to  show  that 
she  had  been  guilty  of  improper  conduct,  entitle  the  plaintiff  to  call 
other  witnesses  to  her  character. 

This  was  an  action  for  seducing  the  plaintiff's  daughter  per 
quod  servitium  amisit. 

The  daughter  having  been  called  as  a  witness  for  the  plaintiff, 
was  asked  in  cross-examination,  whether  before  her  acquaint- 
ance with  the  defendant  she  had  not  been  criminal  with  other 
men. 

Lord  Ellbkbobough  said  this  was  a  question  she  was  not 
bound  to  answer ;  and  that  the  point  having  been  referred  to  the 
Judges,  they  were  all  of  the  same  opinion. 

She  was  afterwards  cross-examined  at  considerable  length,  to 
shew  that  she  had  submitted  herself  to  the  defendant's  embraces 
under  circumstances  of  extreme  indelicacy,  and  had  been  guilty 
of  great  levity  of  conduct. 

In  re-examination  she  was  asked,  whether  the  defendant  had 
not  previously  given  her  a  promise  of  marriage?  This  was 
objected  to  as  an  improper  question. 
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Garrow,  A.-G.,  allowed  that  it  was  not  competent  to  him  to        dodd 
put  this  question  in  the  examination  in  chief,  but  insisted,  that      norbi& 
after  the  cross-examination  it  became  material  to  shew  that  she 
had  admitted  the  familiarities  of  the  defendant,  in  the  prospect 
he  had  held  out  to  her  of  becoming  his  wife. 

Lord  Ellbnborouoh,  Ch.  J. :  [  •'>20  ] 

I  think  you  may  ask  her  whether  he  paid  his  addresses  to  her 
in  an  honourable  way.  Farther  than  that  you  can  on  no 
account  go.  To  admit  evidence  of  a  direct  promise  of  marriage, 
would  be  to  allow  the  mother  to  recover  damages  for  a  breach  of 
that  promise,  upon  the  testimony  of  the  daughter. 

Garrow^  A.-G.,  then  proposed  to  call  witnesses  to  the  char- 
acter of  the  daughter,  which  he  said  had  become  necessary,  by 
the  course  of  the  cross-examination.    But 

Lord  Ellenborouoh  ruled,  that  he  was  not  at  liberty  to  do  so, 
as  no  evidence  of  her  bad  character  had  been  given  on  the  part 
of  the  defendant.  The  questions  put  to  herself  in  cross-exam- 
ination there  was  an  ample  opportunity  of  explaining,  as  far  as 
the  truth  would  permit,  when  she  came  to  be  re-examined.  His 
Lordship  observed,  that  the  law  considered  this  an  action  of 
trespass  for  assaulting  the  daughter,  whereby  the  parent  lost 
her  service ;  and  although  by  some  anomaly,  when  the  loss  of 
service  was  established,  a  further  compensation  was  allowed  for 
the  injury  to  the  parental  feelings,  it  was  necessary  to  watch 
that  this  anomaly  should  not  be  carried  farther,  and  that  the 
original  scope  of  the  action  should  not  be  entirely  lost  sight  of. 

The  plaintiff  had  a  verdict  for  751. 
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»«"•  KEIGHTLEY  v.  BIRCH  and  Another. 

I>b,  19. 
(3  Camp.  621—524.) 

[  621  ]  The  sheriff  having  taken  goods  in  execution  under  ti  fi./a.is  not 

justified  in  selling  them  to  the  highest  bidder  greatly  under  their 
value ;  but  if  he  cannot  obtain  a  reasonable  price,  should  return  that 
they  remain  in  his  hands  for  want  of  buyers. 

This  was  an  action  against  the  late  Sheriffs  of  London  for 
improper  conduct  in  the  execution  of  a  writ  of  Ji.  fa.  whereby 
they  were  directed  to  levy  the  sum  of  45Z.  upon  the  effects  of 
J.  Smith,  besides  poundage,  &c.  The  return  was,  that  they  had 
taken  goods  and  chattels  of  Smith,  of  the  value  of  721. 15a.  lOrf. ; 
that  they  had  paid  several  sums,  amounting  to  34Z.  3«.  7d.  for 
King's  taxes,  &c.  and  the  residue  of  the  money  levied,  viz.  38/. 
128.  3d.  they  had  paid  to  one  Beveridge,  the  landlord  of  the 
premises,  for  arrears  of  rent. 

The  execution  went  in  the  23rd  of  March  last.  On  the  24th 
Beveridge,  the  landlord,  distrained  upon  the  goods  for  62/.  being 
five  quarters'  rent  alleged  to  be  due.  A  man  remained  in  pos- 
session under  the  distress  for  three  days,  and  then  withdrew^ 
having  given  notice  to  the  sheriff's  officer  of  the  landlord's  claim. 
The  goods,  which  were  sworn  to  have  been  worth  between  300/. 
and  400/.  were  afterwards  sold  by  the  sheriffs  by  public  auction 
for  72/.  15s.  lOd.  The  sums  mentioned  in  the  return  for  taxes^ 
&c.  were  then  paid,  and  the  remaining  38/.  128.  3d.  was  handed 
over  to  Beveridge,  the  landlord.  Smith,  the  defendant  in  the 
execution,  being  called,  swore  that  he  had  paid  all  arrears  of 
rent  at  the  preceding  Christmas,  and  that  at  the  time  of  the 
execution  there  was  no  rent  due.  Upon  these  facts  it  was  con- 
[  ^522  ]  tended,  *that  the  sheriffs  were  liable,  (inter  alia  and)  2ndly,  for 
selling  the  goods  so  much  under  their  value ;  whereas,  had  they 
been  properly  sold,  they  were  more  than  sufficient  to  satisfy  both 
the  landlord  and  the  judgment  creditor. 


r  523  ]  Garrow,  A.-G.  upon  the  second  ground,  insisted  that  the 

sheriffs  could  not  be  liable,  as  they  had  sold  the  goods  by  public 
auction,  for  the  highest  price  they  would  fetch. 
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Lord  Ellbnborouoh,  Ch.  J. :  Keightlbt 

If  the  goods  taken  in  execution  really  were  worth  300Z.  or  Bieoh. 
400f.,  I  think  *the  sheriflfs  are  liable  for  selling  them  for  72i.  [  ♦524  ] 
15«.  lOd.  The  return  ought  to  have  been,  that  they  had  taken 
goods  which  remained  in  their  hands  for  want  of  buyers.  If  a 
chattel  worth  l,000f.  is  put  up  to  sale,  and  only  51.  is  bid  for  it, 
the  sheriff  ought  not  to  part  with  it  for  that  sum,  and  he  may 
fairly  say  that  it  remains  in  his  hand  for  want  of  a  buyer.  He 
ought  to  wait  for  a  venditioni  exponas,  the  meaning  of  which  is 
**  sell  for  the  best  price  you  can  obtain." 

The  jury  found  for  the  plaintiff y  dama;ics  45Z. 


DITCHAM  V.   BOND.  ^gi^ 

(3  Camp.  524—526.)  Feb.  25. 

To  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  ^^  GuildhaU 
making  a  noise  and  disturbance  therein,  the  defendant  pleaded  a  licence,  r  594  1 
to  which  the  plaintiff  replied  de  injurid.  Held,  that  the  plea  was  sup- 
ported by  evidence  that  the  plaintiff  kept  a  billiard  table  in  the  house, 
at  which  all  persons  were  usually  permitted  by  him  to  play  at  regulated 
prices,  and  that  the  defendant  entered  the  house  for  the  purpose  of  going 
to  the  billiard  room,  although  while  in  the  house  he  was  guilty  of  a 
trespass  in  assaulting  the  plaintiff. 

Trespass  for  breaking  and  entering  the  plaintiffs  dwelling- 
house,  and  making  a  great  noise  and  disturbance  therein,  &c. 
and  for  assaulting  and  beating  him  and  his  servant. 

The  defendant  pleaded  to  breaking  and  entering  the  house  a       [  505  ] 
licence,  with  other  pleas  to  the  rest  of  the  declaration. 

Replication  to  all  the  pleas,  de  injuria ,  Scq. 

It  appeared  that  the  plaintiff  keeps  several  billiard  tables  in 
his  house,  at  which  all  persons  may  play,  paying  certain  regu- 
lated prices  by  the  game  or  hour.  There  is  no  board  or  sign  on 
the  outside  of  his  house,  stating  that  billiard  tables  are  kept 
there ;  but  the  outer  door  always  remains  open,  and  gentlemen 
walk  up  stairs  to  the  billiard  rooms,  if  any  happen  to  be  disen- 
gaged, or  if  not,  they  wait  in  a  parlour  below.  On  the  18th  of 
May  the  defendant  entered  the  house,  and  insisted  on  walking 
up  stairs  to  the  billiard  rooms,  although  they  were  all  engaged ; 

3  H  2 
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DiTCHAM    struck  the  plaintiff,  who  wished  to  prevent  him,  and  made  a 
Bond.       great  disturbance  in  the  house  for  a  considerable  while  after. 

It  was  insisted  for  the  defendant,  that  he  was  entitled  to  a 
verdict  on  the  plea  of  licence,  as  the  plaintiff  must  be  supposed 
to  have  consented  to  all  persons  entering  the  house  for  the  pur- 
pose of  playing  at  billiards.  The  defendant  might  have  been 
guilty  of  some  excess  ;  but  that  could  not  be  taken  advantage  of 
for  want  of  a  new  assignment. 

On  the  other  side  it  was  contended,  that  the  keeping  of 
billiard  tables  under  these  circumstances  was  no  evidence  of 
licence,  and  that  at  any  rate  the  defendant  by  his  subsequent 
conduct  had  made  himself  a  trespasser  ab  initio. 

[  f  26  ]       Lord  Ellbnborouoh,  Ch.  J. : 

I  think  the  plaintiff  was  bound  to  new-assign.  The  keeping 
of  a  billiard  table  amounts  to  a  licence  given  by  the  party.  The 
distinction  is  taken  in  the  Six  Carpenters  case  t  between  a  licence 
given  by  the  party  and  a  licence  given  by  the  law.  If  the  defen- 
dant exceeds  the  latter,  as  by  committing  a  trespass  in  an  inn, 
he  is  a  trespasser  ab  initio ;  but  an  excess  of  the  former  must  be 
taken  advantage  of  by  new  assignment. 

The  plaintiff  had  a  verdict,  with  5L  damages  for  the 
assault  upon  himself  and  his  servant.  I 

t  8  Co.  Eep.  146  a.  for  aaaatdting  and  beating  the  plain- 

X  In  the  ensuing  Term  a  motion  tiff  himself,  or  breaking  and  entering 

was  made  to  arrest  the  judgment  in  his  house.    [This  decision  is  reported 

this  case,  on  the  ground  that  the  in  2  M.  &  S.  436.    Ultimately  it  was 

plaintiff  could  not  join  in  the  same  held  that  trespass  or  case  woiUd  lie  at 

declaration  a  coimt  for  assaulting  the  plaintiff's  option :   Chamberlain 

himself,  and  a  count  for  assaulting  v.  HazUwood  (1S39)  5  M.  &  W.  bib, 

his  servant,  per  quod  servitium  amUit ;  9  L.  J.  Ex.  87.    This  point  has  long 

but  the  Court  held,  that  an  action  for  ceased  to  be  a  practical  one  except  in 

beating  the  plaintiff's  servant  |>.  9.  «.  the   very   few   jurisdictions   where 

a,  is  properly  an  action  of  trespass,  pure  common-law  pleading  still  pre- 

and  may  be  well  joined  with  counts  vails. — ^P.  P.] 
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EALPH   ADAMS   and    Others   v.    MALKIN   and        isu. 

«  March  2. 

Another.  

(3  Camp.  534—644.)  [  534  ] 

An  attorney  cannot  be  made  a  bankrupt  as  a  money  scrivener,  unless 
lie  has  been  in  the  habit  of  having  money  deposited  with  him  for  the 
purpose  of  laying  it  out  on  securities. 

This  was  an  issue  directed  by  the  Lord  Chancellor  to  try 
whether  one  Samuel  Thomas  Adams,  against  whom  a  commis- 
sion of  bankrupt  issued,  bearing  date  21st  April,  1812,  was  at 
the  time  of  the  date  and  issuing  of  the  said  commission  of  bank- 
rupt against  him,  a  trader,  as  being  a  money  scrivener  or  broker 
within  the  several  statutes  relating  to  bankrupts,  some  or  one  of 
them. 

The  commission  had  been  sued  out  by  the  plaintiffs,  and 
the  defendants  were  two  creditors  who  petitioned  to  super- 
sede it. 

Samuel  Thomas  Adams,  the  bankrupt,  for  a  number  of  years 
before  his  bankruptcy,  and  down  to  the  time  when  that  event 
happened,  lived  in  Great  Russell  Street,  Bloomsbury,  where  he 
carried  on  the  business  of  an  attorney  and  solicitor,  acting  for 
his  clients,  and  making  out  his  bills  as  attornies  and  solicitors 
usually  do.  The  evidence  relied  upon,  to  shew  that  he  was  like- 
wise a  money  scrivener,  was  in  substance  as  follows :  The  plain- 
tiffs, who  are  his  relations  and  were  brick  and  tile  makers,  having 
no  banker  of  their  own,  used  to  deposit  bills  and  money  with 
him  to  have  them  lodged  with  his  bankers ;  but  he  did  not  lay 
out  the  money  for  them,  and  they  received  it  back  again  as  they 
wanted  it.  He  had  authority  from  a  Mr.  Hake  to  speculate  in 
the  purchase  of  houses  for  him.  He  accordingly  negotiated  for 
Hake  the  purchase  of  a  chapel  in  Oxendon-street,  and  of  some 
freehold  and  leasehold  houses  in  Pall  Mall.  He  was  afterwards 
concerned  *in  re-selling  part  of  these  to  a  Captain  Cooke,  ['sss] 
About  1,0002.  of  Captain  Cooke's  purchase-money  remained  on 
mortgage,  and  the  mortgage  was  prepared  in  the  bankrupt's 
office.  He  received  the  interest  on  the  mortgage,  and  the  rents 
for  some  of  the  houses  which  remained  unsold.  He  was  em- 
ployed by  Captain  Cooke  in  the  sale  of  some   property,  at 
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ADAMS  Brompton,  to  a  Mr.  Sandby,  and  when  the  bills  given  in  pay- 
MALKiir.  nient  were  dishonoured,  he  assisted  in  raising  money  to  pay 
them.  He  was  likewise  concerned  in  some  pecuniary  transac- 
tions between  Sandby  and  the  Earl  of  Moira,  in  the  course  of 
which,  money  passed  through  his  hands,  but  none  was  deposited 
with  him.  He  sold  a  debenture  on  Drury-Lane  Theatre  for  a 
Mr.  Maunde,  and  negotiated  an  annuity  for  him.  It  did  not 
appear  that  the  money  advanced  as  the  price  of  the  annuity  was 
ever  in  his  hands.  He  received  money  from  Maunde  to  pay  off 
the  interest.  He  carried  on  a  treaty  for  the  redemption  of  the 
annuity,  and  was  intrusted  to  deposit  money  at  a  banker's  for 
that  purpose.  He  sold  out  stock  for  one  Paul,  and  negotiated  a 
loan  for  him,  on  the  security  of  stock  belonging  to  Paul  and  his 
wife.  One  Green  advanced  him  lOOZ. ;  but  although  he  had 
given  a  different  account  of  it,  this  in  truth  was  by  way  of  loan, 
and  interest  was  to  be  paid  for  the  money.  The  last  transaction 
proved  was  with  a  Mr.  Jackson,  who  employed  him  to  negotiate 
a  loan.  The  money  was  procured  from  Sandby,  and  passed 
through  the  bankrupt's  hands.  He  charged  as  an  attorney  for 
all  the  business  he  thus  transacted. 

Shepherd,  S.-G.,  for  the  plaintiffs,  contended,  that  upon 
[  ♦536  ]  these  facts  S.  T.  Adams  was  a  money  scrivener  *within  the 
meaning  of  the  Act  of  Parliament.  Although  he  was  an  attorney, 
he  might  likewise  act  as  a  scrivener ;  and  if  he  did,  he  would 
not  be  less  subject  to  the  bankrupt  laws  than  if  he  carried  on 
the  latter  business  exclusively.  In  modern  times  this  business 
is  not  carried  on  by  a  separate  class  of  men,  but  is  generally 
conducted  by  attornies.  The  statute  21  James  I.,  c.  19,  t  renders 
liable  to  the  bankrupt  laws  **  all  and  every  person  or  persons 
using  or  that  shall  use  the  trade  of  merchandize,  &c.  or  shall 
use  the  trade  or  profession  of  a  scrivener,  receiving  other  men's 
monies  or  estates  into  his  or  her  trust  or  custody."  Therefore  a 
scrivener  appears  to  be  a  person  entrusted  with  money,  and  who 
prepares  securities,  whether  mortgages,  annuity  deeds,  bonds,  or 
other  instruments.  Mr.  Adams  acted  in  this  character. 
Whether  he  was  a  trader  or  not,  does  not  depend  upon  the 
t  Eep.  6  Geo.  IV.  c.  16. 
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number  of  instances  of  his  trading.  One  or  two  instances,  dis-  Adams 
tinctly  proved,  are  sufficient  to  bring  him  within  the  scope  of  the  malkik. 
bankrupt  laws.  It  is  not  necessary  that  he  should  seek  his  live- 
lihood only  as  a  scrivener.  If  that  were  so,  no  person  could  now 
be  made  a  bankrupt  in  that  character.  But  commissions  of 
bankrupt  are  constantly  sued  out  and  sustained  against  attornies 
as  money  scriveners,  they  having  been  accustomed,  in  addition 
to  their  business  as  attornies,  to  receive  other  persons'  money, 
and  to  prepare  securities  in  the  manner  pursued  by  Mr. 
Adams. 

Best,  Serjt.  contra  : 

Adams  merely  acted  in  the  capacity  of  an  attorney,  and  it 
would  be  extremely  mischievous  if  a  person  acting  in  this  man- 
ner were  subject  to  the  bankrupt  laws.  Attornies  and  solicitors 
do  not,  *as  such,  engage  in  those  speculations  which  render  [  *537  ] 
their  capital  uncertain.  They  are  not  exposed  to  the  hazards  of 
mercantile  men,  and  ought  neither  to  be  exposed  to  the  severity, 
nor  entitled  to  the  benefits  of  the  bankrupt  laws.  To  make  an 
attorney  a  trader  as  a  scrivener,  it  is  not  enough  that  he  pre- 
pares securities ;  he  must  receive  '^  other  men's  monies  or  estates 
into  his  trust  or  custody."  By  preparing  the  securities  he  may 
be  a  scrivener ;  but  he  is  not  such  a  scrivener  as  the  statute 
describes.  Although  it  should  appear  that  in  the  course  of  six 
or  seven  years,  this  gentleman  might  once,  twice,  or  thrice  have 
received  other  men's  monies,  that  would  not  subject  him  to  the 
bankrupt  laws ;  there  must  be  a  habit  of  dealing  as  a  money 
scrivener ;  he  must  have  sought  his  living  by  it.  An  occasional 
receiving  of  money  incidental  to  his  business  as  an  attorney  is 
for  this  purpose  immaterial.  There  is  no  attorney,  and  there  is 
hardly  a  person  in  any  other  situation  of  life,  who  has  not 
received  other  men's  money  into  his  possession ;  but  no  one  is 
subject  to  the  bankrupt  laws  by  receiving  money,  who  is  not  in 
the  habit  of  receiving  it  as  a  money  scrivener.  In  this  case 
Adams  is  not  proved  in  any  one  instance  to  have  had  other 
men's  monies  or  estates  in  his  trust  or  custody.  He  was  merely 
employed  to  hand  over  the  money  from  one  person  to  another ; 
it  never  remained  in  his  possession  for  him  either  to  use  it  or  to 
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Adams  lay  it  out.  A  servant  might  as  jwell  be  considered  a  money 
Malkin.  scrivener,  who  pays  money  to  tradesmen  by  his  master's  orders. 
The  money  scrivener  referred  to  by  the  statute  is  a  character 
which  no  longer  exists.  Adams,  in  all  the  transactions  given  in 
evidence,  was  employed  and  was  paid  as  an  attorney ;  he  never 
charged  brokerage  or  commission ;  he  made  out  a  bill  for  deeds 
[  ♦sss  ]  *aiij  attendances  like  any  other  attorney.  Hamson  v.  Harrison, 
2  Esp.  655,  is  a  strong  authority  to  shew  that  neither  Adams, 
nor  any  other  attorney  of  the  present  day,  can  be  made 
a  bankrupt  as  a  money  scrivener.  Lord  Kenyon  there  says, 
**  When  the  statute  passed,  the  business  of  a  scrivener  was  well 
understood;  the  statute  had  those  particular  persons  in  view 
who,  eo  nomine,  carried  on  that  business.  The  acts  relied  upon 
to  constitute  a  scrivener  must  apply  to  persons  who  used  to  act 
as  they  did,  not  where  a  person  receives  and  pays  money  as  the 
bankrupt  in  the  present  case  has  done." 

GiBBS,  Ch.  J. : 

The  question  is,  whether  Samuel  Thomas  Adams,  against 
whom  a  commission  of  bankrupt  issued  on  the  21st  of  April, 
1812,  was  on  that  day  a  trader  as  being  a  money  scrivener. 
There  is  some  difficulty  at  the  present  day  in  understanding 
correctly  what  a  money  scrivener  is.  There  is  no  living 
character  to  refer  to  as  an  example.  The  business  of  a  money 
scrivener,  as  it  was  formerly  carried  on,  has  been  discontinued  : 
it  has  been  subdivided  into  different  branches,  which  have  been 
taken  up  by  different  descriptions  of  persons.  Formerly  the 
business  was  well  known.  The  old  books  are  full  of  cases 
arising  out  of  the  transactions  of  money  scriveners;  to  these 
we  must  look  to  form  an  accurate  judgment  of  the  character 
intended  by  the  Legislature.  After  the  statute  of  Elizabeth,  and 
before  the  statute  of  James,  it  was  considered  doubtful  whether 
a  scrivener  was  subject  to  the  bankrupt  laws.  The  latter  statute 
subjects  to  the  bankrupt  laws  all  those  ''  who  use  the  trade  or 
profession  of  a  scrivener,  receiving  other  men's  monies  or 
I  *bSd  ]  estates  into  their  trust  or  custody."  Thus  the  person  *to  be 
considered  a  scrivener  must  carry  on  the  trade  or  profession  ;  it 
must  be  an  occupation  to  which  he  resorts  in  order  to  gain  hia 
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living.  To  be  a  scrivener  within  the  meaning  of  the  statute,  he  Adams 
must  likewise,  in  the  course  of  this  occupation,  receive  other  malkin. 
men's  monies  into  his  trust  or  custody.  It  appears  from  the 
old  cases,  that  before  bankers  and  brokers  were  so  easy  to  be 
found,  the  scrivener  was  the  person  with  whom  people  were 
accustomed  to  deposit  their  money,  in  order  that  he  might  lay 
it  out  for  them  when  he  should  find  a  proper  opportunity.  The 
scrivener,  in  the  mean  time,  had  the  use  of  it,  and  could  not  be 
questioned  for  the  profit  he  made  of  it  till  he  laid  it  out ;  he  was 
trusted  as  a  banker.  It  was  not  a  specific  sum  which  in  monies 
numbered  he  was  to  keep  in  his  chest ;  he  gave  credit  for  it  to 
the  party,  who  had  sufficient  confidence  in  him  that  he  would  lay 
it  out  to  advantage  as  soon  as  an  opportunity  offered.  It  was 
seen  to  be  of  great  importance  that  this  description  of  persons 
should  be  subject  to  the  bankrupt  laws ;  for  through  them  the 
property  of  others  was  exposed  to  the  risks  of  trade.  They  were 
trusted  with  other  men's  property  as  traders  now  are  ;  and  there- 
fore it  was  of  consequence  to  the  public,  that  if  any  calamity 
happened  to  them,  there  should  be  the  same  summary  means 
which  had  been  before  devised  with  respect  to  other  persons  in 
trade,  of  getting  at  their  effects,  and  making  an  equal  distribu- 
tion among  all  their  creditors.  They  were  consequently  included 
in  the  statute  of  James  I.  Since  the  period  to  which  I  have 
been  referring,  the  business  of  a  money  scrivener  has  ceased. 
It  is  related  in  the  life  of  Dr.  Johnson,  that  a  person  who  went 
by  the  name  of  Jack  Ellis  was  the  last  of  the  profession.  He 
was  a  co-temporary  of  Johnson,  and  is  mentioned  by  *him  with  £  *540  ] 
great  respect,  t  At  the  present  day,  the  banker  occupies  one 
department  of  the  business  of  the  scrivener,  by  being  the 
depository  of  the  money,  and  the  attorney  the  other,  by  drawing 
the  securities.     The  banker  would  not  be  an  attorney,  though 

t  Johnson. — **  It  is  wonderful,  was,  I  believe,  the  last  of  that  pro- 
sir,  what  is  to  be  found  in  London,  fession  called  scriveners,  which  is 
The  most  literary  conversation  that  one  of  the  London  companies,  but 
I  ever  enjoyed  was  at  the  table  of  of  which  the  business  is  no  longer 
Jack  Ellis,  a  money  scrivener  behind  carried  on  separately,  but  is  trans- 
the  Boyal  Exchange,  with  whom  I  acted  by  attomies  and  others.  He 
at  one  period  used  to  dine  generally  was  a  man  of  literature  and  talents, 
once  a  week."  BoswelPa  Lift  of  JohnaoUy  3rd  vol. 

NgU  hy  Bo8wdl—TL)nA  Mr.  Ellis  p.  20. 
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Adams  he  were  occasionally  to  fill  up  bonds  for  his  customers  ;  nor  does 
Malkin.  tl^G  attorney  become  a  money  scrivener,  though  on  particular 
occasions  he  incidentally  has  the  money  of  his  clients  to  lay  out 
for  them.  In  order  to  make  a  man  a  money  scriyener,  he  must 
carry  on  the  business  of  being  trusted  with  other  people's  monies 
to  lay  out  for  them  as  occasion  offers.  It  is  not  being  sent  with 
the  money  of  his  client,  or  receiving  it  from  the  person  with 
whom  his  client  may  have  previously  contracted,  that  will  make 
an  attorney  a  money  scrivener.  In  that  part  of  the  transaction, 
he  is  no  more  than  a  person  employed  to  fetch  and  carry. 
Having  negotiated  the  loan,  and  drawn  the  deeds,  his  happening 
to  receive  and  pay  the  money,  is  incidental  to  his  business  of  an 
attorney.  Nor  if  on  one  or  two  occasions  money  were  deposited 
with  him  to  lay  out,  would  that  constitute  him  a  money  scrivener. 
He  must  be  carrying  on  generally  the  business  of  a  money 
scrivener.  That  must  be  part  of  his  known  occupation.  I 
[  *54i  ]  cannot  *express  what  I  mean  to  convey  more  correctly  than  in 
the  words  of  the  present  Lord  Chancellor,  in  a  case  before  him : 
''  The  next  question  is,  as  to  the  trading  as  a  scrivener.  That 
does  not  depend  upon  the  fact,  whether  the  bankrupt  has  or  has 
not  occasionally  done  acts  which  a  scrivener  peculiarly  and 
properly  would  have  done ;  not  upon  what  he  may  have  done 
upon  one  day  and  what  upon  another  day ;  but  upon  his  inten- 
tiod  generally  to  get  a  living  by  so  doing."  t  Though  an 
attorney  may  have  incidentally  acted  as  a  scrivener,  that  is  not 
sufficient :  Though  money  may  have  been  deposited  with  him, 
for  which  he  was  afterwards  to  seek  a  borrower,  a  few  insulated 
instances  of  that  sort  occurring  in  the  course  of  his  business  as 
an  attorney,  would  not  bring  him  within  the  operation  of  the 
bankrupt  laws ;  for  that  would  not  be  ''  using  the  trade  or 
profession  of  a  scrivener,  receiving  other  men's  monies  or  estates 
into  his  trust  or  custody." 

Looking  now  to  the  facts  of  this  case,  it  appears  that  Mr. 
Adams  merely  acted  as  a  common  attorney.  In  the  various 
transactions  that  have  been  spoken  to,  I  can  discover  nothing 
which  a  common  attorney  would  not  undertake.  It  is  said  he 
acted  as  a  money  scrivener  for  the  plaintiffs.  They,  being  his 
t  Ex  parte  Patersan,  1  Rose,  402. 
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relations,  and  having  no  bankers  of  their  own,  deposited  money  Adams 
and  bills  with  him  to  be  lodged  with  his  bankers.  But  he  was  malkin. 
not  to  lay  out  the  money  for  them,  and  he  cannot  be  said  to 
have  received  it  as  a  scrivener.  In  his  dealings  with  Hake, 
Cooke,  and  Sandby,  he  merely  negotiated  the  sale  of  estates, 
drew  a  mortgage  deed,  received  rent,  and  assisted  in  procuring 
the  loan  of  money.  *It  does  not  appear  that  he  ever  was  [  *542  ] 
intrusted  with  the  money  of  these  or  any  other  persons  to  lay 
out  for  them  at  his  discretion  ;  although  he  was  sometimes  the 
hand  employed  by  one  party  to  deliver  over  the  money  to 
another,  when  it  was  advanced  or  when  it  was  repaid.  I  take 
no  particular  notice  of  the  instances  in  which  it  is  stated  that 
Mr.  Adams  negotiated  the  sale  of  estates  ;  for  it  is  ridiculous  to 
suppose  that  the  transaction  of  such  common  and  ordinary 
business  should  constitute  a  man  a  money  scrivener.  If  Green 
had,  as  Adams  represented,  deposited  the  lOOZ.  with  him  till  he 
(Adams)  could  find  a  borrower,  pro  hac  vice  he  would  have  been 
a  money  scrivener ;  and  a  course  of  dealing  of  that  description 
would  render  him  liable  to  the  bankrupt  laws,  though  one  or  two 
instances  only  would  not  have  this  effect.  But  it  turns  out  that  ' 
the  money  was  advanced  to  Adams  by  way  of  loan,  and  that  he 
was  to  repay  it  with  interest  to  the  lender.  Then,  as  toMaunde's 
annuity,  the  money  paid  as  the  consideration  for  it  does  not 
appear  ever  to  have  been  in  Adams's  possession,  and  the  money 
with  which  it  was  to  be  redeemed,  although  it  did  pass  through 
his  hands,  never  was  applicable  to  his  own  use.  It  is  not  im- 
material to  observe,  that  all  his  charges  to  his  employers  are  the 
common  and  usual  charges  of  an  attorney.  He  charges  for  his 
trouble,  whether  his  labours  have  been  attended  with  a  favourable 
or  unfavourable  result.  However,  I  do  not  put  the  case  upon 
that  ground  ;  for  if  he  had  even  charged  procuration  money  or 
commission,  this,  in  my  opinion,  would  not  have  made  him  a 
scrivener,  unless  he  had  been  intrusted  with  money  as  money 
scriveners  were  accustomed  to  be  when  the  statute  passed.  And 
I  am  inclined  to  think,  that  if  he  had  been  intrusted  with 
*money  as  money  scriveners  formerly  were,  he  would  still  have  [  *oi3  ] 
been  within  the  operation  of  the  bankrupt  laws,  though  he  had 
not  received  procuration  money  or  commission,  and  had  made 
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ADAM8      the  nsual  charges  for  drawing  the  secnrities.     The   essential 
Malkin.     point  to  consider  is,  whether  he  had  other  men's  monies  or 
estates  in  his  trust  or  custody  as  a  scrivener.! 


t  Vide  Ex  parte  Warren,  2  Sch.  & 
Lef.  414 ;  Ex  parte  Matkin,  1  Bose, 
406;  Vin.  Abr.  tit.  Scriyener,  Vol. 
XIX.  p.  289,  oct.  ed. 

[Although  the  question  whether 
an  attorney  exercises  the  business 


Verdict  for  the  defendants. 

of  a  scrivener  is  obsolete  for  the 
purposes  of  bankruptcy,  it  may  be 
material  in  regard  to  his  liability 
in  respect  of  the  security  afforded 
by  the  investments  made  by  him.— 
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The  case  of  Waugh  v.  Carver^  decided  in  the  Common  Pleas  in  1793, 
was  omitted  in  its  place  in  the  Revised  Reports,  on  the  ground  that  in 
principle  it  has  been  overruled  by  the  decision  of  the  House  of  Lords  in 
Cox  V.  Hickman  (1860),  8  H.  L.  C.  268,  30  L.  J.  C.  P.  125.  (See 
also  the  Partnership  Act,  1890,  s.  2,  and  Davis  v.  Davis,  '94,  1  Ch.  393, 
63  L.  J.  Ch.  219.)  But  in  deference  to  a  suggestion  from  high 
authority  the  case  is  here  added,  as  one  which  plays  an  important  part 
in  the  history  of  opinion,  and  as  the  leading  case  upon  the  subject  as 
generally  understood  prior  to  the  decision  of  the  Court  of  ultimate 
appeal  in  Cox  v.  Hiehnian, — R.  C. 

WAUGH  V.   CARVER,   CARVER,  and   GIESLER.         i793. 

'                            '                                                     Nov.  23. 
(2  H.  BL  235—247,  1  Sm.  L.  C.)  

A.  and  B.  ship  agents  at  different  ports,  enter  into  an  agreement  to  [  235  ] 
share,  in  certain  proportions,  the  profits  of  their  respective  commissions, 
and  the  discount  on  tradesmen's  bills  employed  by  them  in  repairing 
the  ships  consigned  to  them,  &c.  By  this  agreement  they  become  liable 
as  partners  to  all  persons  with  whom  either  contracts  as  such  agent, 
though  the  agreement  provides  that  neither  shall  be  smswerable  for  the 
acts  or  losses  of  the  other,  but  each  for  his  own. 

This  action  of  assumpsit  for  goods  sold  and  delivered,  work  and 
labour  done,  <fec.,  was  tried  at  Guildhall  before  the  Lord  Chief  Justice, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  case  which  stated. 

That  on  the  24th  February,  1790,  the  defendants  duly  executed 
articles  of  agreement  as  follows  :  "  Articles  of  agreement  indented, 
made,  concluded  and  agreed  upon,  this  twenty-fourth  day  of  February 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety,  between 
Erasmus  Carver  and  William  Carver  of  Gosport  in  the  county  of 
Southampton  merchants  of  the  one  part,  and  Archibald  Giesler  of 
Plymouth  in  the  county  of  Devon  merchant  of  the  other  part.  Whereas 
the  said  Archibald  Giesler,  some  time  since  received  appointments  from 
several  of  the  principal  ship  owners,  merchants,  and  insurers  in  Holland, 
and  other  places,  to  act  as  their  agent  in  the  several  counties  of 
Hampshire,  Devonshire,  Dorsetshire  and  Cornwall ;  and  whereas  the  [  236  ] 
said  Erasmus  Carver  and  William  Carver  have,  for  a  great  number  of 
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years,  been  established  at  Gosport  aforesaid,  in  the  agency  line,  under 
the  firm  of  Erasmus  Carver  and  Son,  and  hold  sundry  appointments 
as  consuls  and  agents  for  the  Danish  and  other  foreign  nations,  and 
also  have  very  extensive  connexions  in  Holland,  and  other  parts  of 
Europe  ;  and  whereas  it  is  deemed  for  their  mutual  interest,  and  the 
advantage  of  their  friends,  that  the  said  Archibald  Giesler  should 
remove  from  Plymouth  and  establish  himself  at  Cowes  in  the  Isle  of 
Wight ;  and  the  said  Erasmus  Carver  and  William  Carver  and  the  said 
Archibald  Giesler  have  agreed,  that  each  should  allow  to  the  other 
certain  portions  of  each  other's  commissions  and  profits,  in  manner  here- 
after more  particularly  mentioned  and  expressed ;  Now  therefore  this 
agreement  witnesseth,  and  the  said  Archibald  Giesler  doth  hereby  for 
himself,  his  executors  and  administrators,  covenant,  promise  and  agree 
to  and  with  the  said  Erasmus  Carver  and  William  Carver,  their 
executors  and  assigns  in  manner  following  (that  is  to  say),  that  the 
said  Archibald  Giesler  shall  and  will,  when  required  so  to  do  by  the  said 
Erasmus  Carver  and  William  Carver,  remove  from  Plymouth,  and 
establish  himself  at  Cowes  aforesaid,  for  the  purpose  of  carrying  on 
a  house  there  in  the  agency  line,  on  his  account :  but  in  consequence  of 
the  assistance  and  recommendations  which  the  said  Erasmus  Carver  and 
William  Carver  have  agreed  to  render  in  support  of  the  said  house  at 
Cowes,  the  said  Archibald  Giesler  doth  covenant,  promise  and  agree  to 
and  with  the  said  Erasmus  Carver  and  William  Carver,  that  the  said 
Archibald  Giesler,  his  executors,  administrators  and  assigns,  shall  and 
will  well  and  truly  pay  or  allow,  or  cause  to  be  paid  or  allowed  to  the 
said  Erasmus  Carver  and  William  Carver,  their  executors,  adminis- 
trators or  assigns,  one  full  moiety  or  half  part  of  the  commission 
agency,  to  be  received  on  all  such  ships  or  vessels  as  may  arrive  or  put 
into  the  port  of  Cowes,  or  remain  in  the  road  to  the  westward  thereof, 
within  the  Needles,  of  which  the  said  Archibald  Giesler  may  procure  the 
address,  and  likewise  one  full  moiety  or  half  part  of  the  discount  on  the 
bills  of  the  several  tradesmen  employed  in  the  repairs  of  such  ships  or 
vessels ;  and  as  there  have  been  for  a  considerable  time  "psLSt^  very 
general  complaints  made  abroad  of  the  malpractices  and  impositions 
that  have  ^prevailed  at  Cowes  aforesaid,  and  it  being  a  principal  object 
of  the  said  Erasmus  Carver  and  William  Carver  to  counteract  and 
prevent  such,  the  said  Archibald  Giesler  doth  further  covenant,  promise 
and  agree  to  and  with  the  said  Erasmus  Carver  and  William  Carver, 
that  he  the  said  Archibald  Giesler  shall  and  will  use  his  utmost  diligence 
and  endeavours,  to  prevent  ships  or  vessels  arriving  at  the  East  end  of 
the  Isle  of  Wight  from  being  carried  past  the  port  of  Portsmouth  to 
that  of  Cowes,  and  also  to  induce  the  mariners  or  commanders  of 
such  ships  or  vessels,  as  may  come  in  at  the  West  end  of  the  island 
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through  the  Needles,  whenever  it  is  practicable  and  advisable,  to 
proceed  to  Portsmouth,  and  there  put  themselves  under  the  direction 
of  the  said  Erasmus  Carver  and  William  Carver,  and  that  he  will 
consult  and  advise  with  the  said  Erasmus  Carver  and  William  Carver  on 
and  respecting  the  affairs  of  such  ships  or  vessels  as  may  put  into  and 
remain  at  the  port  of  Cowes  under  the  care  of  the  said  Archibald  Giesler, 
and  pursue  such  measures  as  may  appear  to  the  said  Erasmus  Carver 
and  William  Carver  for  the  interest  of  the  concerned.  And  whereas 
one  of  the  causes  of  complaint  before  mentioned,  is  the  very  heavy 
charge  made  at  Cowes  for  the  use  of  warehouses  for  depositing  the 
cargoes  of  ships  or  vessels,  the  said  Archibald  Giesler  doth  also  covenant, 
promise  and  agree,  to  and  with  the  said  Erasmus  Carver  and  William 
Carver,  that  they  the  said  Erasmus  Carver  and  William  Carver  shall  be 
at  full  liberty  to  engage  warehouses  at  Cowes  aforesaid,  on  such  terms 
and  in  such  manner  as  they  may  think  proper,  in  which  the  said 
Archibald  Giesler  shall  not  upon  any  grounds  or  pretence  whatsoever, 
either  directly  or  indirectly,  interfere.  And  the  said  Erasmus  Carver 
and  William  Carver,  for  the  considerations  hereinbefore  mentioned,  do 
hereby  covenant,  promise  and  agree,  to  and  with  the  said  Archibald 
Giesler,  his  executors  and  administrators,  that  they  the  said  Erasmus 
Carver  and  William  Carver,  shall  and  will  well  and  truly  pay  or  allow, 
or  cause  to  be  paid  or  allowed  to  the  said  Archibald  Giesler,  his 
executors,  administrators  or  assigns,  three  fifth  parts  or  shares  of  the 
commission  or  agency  to  be  received  by  the  said  Erasmus  Carver  and 
William,  on  account  of  all  such  ships  or  vessels,  the  commanders 
whereof  may,  in  consequence  of  the  endeavours,  interference  or  influence 
of  the  said  Archibald  Giesler,  proceed  from  Cowes  to  Portsmouth,  and 
there  put  themselves  under  the  direction  of  the  said  Erasmus  Carver  and 
William  Carver,  in  manner  hereinbefore  mentfoned,  and  likewise  one 
and  one  half  per  cent,  on  the  amount  of  *the  bills  of  the  several 
tradesmen  employed  in  the  repairs  of  such  ships  or  vessels,  together 
with  one  fourth  part  of  such  sum  or  sums  as  may  be  chained  or  brought 
into  account  for  warehouse  rent,  on  the  cargoes  of  such  ships  or  vessels 
respectively ;  and  also  one  sixth  part  of  such  sum  or  sums  as  may  be 
charged  or  brought  into  account  for  warehouse  rent  on  the  cai^oes  of  such 
ships  or  vessels  as  may  be  landed  at  Cowes  aforesaid :  And  also  that 
they  the  said  Erasmus  Carver  and  William  Carver,  their  executors, 
administrators  and  assigns,  shall  and  will  well  and  truly  pay  or  allow, 
or  cause  to  be  paid  or  allowed  unto  the  said  Archibald  Giesler,  his 
executors,  administrators  or  assigns,  one  fourth  part  or  share  of  the 
commission  or  agency  to  be  received  by  the  said  Erasmus  Carver  and 
William  Carver,  on  account  of  all  such  ships  or  vessels  that  may  arrive 
or  put  into  the  port  of  Portsmouth  or  remain  in  the  limits  thereof, 
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Waugh  under  the  care  and  direction  of  the  said  Erasmus  Carver  and  William 
Cabveb.  Carver ;  and  likewise  one  half  per  cent,  on  the  amount  of  the  bills  of 
the  several  tradesmen  employed  in  the  repairs  of  such  ships  or  vessels ; 
and  in  order  to  prevent  any  misimderstanding  or  disputes,  with  respect 
to  the  commission  and  discount  to  be  paid  and  divided  between  the 
said  Erasmus  Carver  and  William  Carver  and  the  said  Archibald 
Giesler,  and  for  the  better  ascertaining  thereof,  it  is  hereby  mutually 
covenanted,  declared  and  agreed  upon  between  the  said  Eramnus 
Carver  and  William  Carver  and  the  said  Archibald  Giesler,  that  one 
fifth  part  of  the  commission  or  agency  on  each  ship  shall  and  may  be 
first  retained  by  the  party  under  whose  care  such  ship  or  vessel  shall  be, 
as  a  full  compensation  for  clerks,  boat-hire,  and  all  other  incidental 
charges  and  expenses  in  r^ard  of  such  ships  or  vessels  respectively ; 
after  which  deduction,  the  then  remaining  balance  of  such  commissions 
or  agency  shall  be  divided  between  the  said  Erasmus  Carver  and 
William  Carver  and  the  said  Archibald  Giesler  in  the  proportion  her^- 
before  mentioned ;  and  that  such  commission  or  agency  shall  be 
ascertained  by  one  party's  producing  to  the  other  true  and  authentic 
copies  of  the  general  accounts  of  each  ship  or  vessel  under  their 
respective  care  and  direction,  signed  by  the  several  masters  of  such  ships 
or  vessels  respectively,  and  notarially  authenticated.  And  it  is  hereby 
further  covenanted,  declared  and  agreed  upon,  by  and  between  the  said 
Erasmus  Carver  and  William  Carver  and  the  said  Archibald  Giesler, 
that  this  present  contract  and  agreement  shall  commence  and  take 
effect  from  the  date  hereof,  and  shall  continue  in  full  force  and  virtue 
[  *239  J  for  the  term  of  seven  years,  *during  the  whole  of  which  said  term,  the 
said  parties  or  either  of  them,  shall  not,  upon  any  grounds  or  pretence 
whatsoever,  directly  or  indirectly,  enter  into,  or  form  any  connexion, 
contract  or  agreement,  with  any  other  house  or  houses,  or  with  any 
other  person  or  persons  whomsoever,  concerning  the  commission  or 
agency  of  ships  or  vessels,  that  may  during  the  said  term  put  into  or 
arrive  at  either  of  the  before  mentioned  ports  of  Portsmouth,  or  Cowes, 
nor  shall  the  said  Archibald  Giesler,  at  the  expiration  of  the  said  term 
of  seven  years,  directly  or  indirectly  establish  himself  at  Gospo^t  or 
Portsmouth,  nor  on  any  grounds  or  pretences  whatsoever  enter  into  or 
form  any  connexion,  contract,  or  agreement,  with  any  house  or  houses, 
person  or  persons  whomsoever  at  Gosport  or  Portsmouth  aforesaid. 
And  also  that  they  the  said  Erasmus  Carver  and  William  Carver  and 
the  said  Archibald  Giesler  shall  and  will  meet  at  Gosport  on  or 
about  the  first  day  of  September  yearly,  for  the  purpose  of  examining 
and  settling  their  accounts,  concerning  the  said  commission  business, 
and  that  such  party  from  whom  the  balance  shall  then  appear  to  be 
due,  shall  and  will  well  and  truly  pay  or  secure  the  same  unto  the  other 
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party,  his  executors,  administrators  or  assigns,  on  or  before  the  29th  day  Wauou 
of  the  said  month  of  September  yearly.  And  it  is  hereby  likewise  carykr. 
covenanted,  declared  and  agreed,  by  and  between  the  said  Erasmus 
Carver  and  William  Carver  and  the  said  Archibald  Giesler,  that  each 
party  shall  separately  run  the  risque  of,  and  sustain  all  such  loss  and 
losses  as  may  happen  on  the  advance  of  monies,  in  respect  of  any  ships 
or  vessel  under  the  immediate  care  of  either  of  the  said  parties 
respectively ;  it  being  the  true  intent  and  meaning  of  these  presents, 
and  of  the  parties  hereunto,  that  neither  of  them  the  said  Erasmus 
Carver  and  William  Carver  and  Archibald  Giesler  shall  at  any  time  or 
times  during  the  continuance  of  this  agreement,  be  in  anywise  injured, 
prejudiced  or  affected  by  any  loss  or  losses  that  may  happen  to  the 
other  of  them,  or  that  either  of  them  shall  in  any  degree  be  answerable 
or  accountable  for  the  acts,  deeds,  or  receipts  of  the  other  of  them,  but 
that  each  of  them  the  said  Erasmus  Carver  and  William  Carver  and 
Archibald  Giesler  shall  in  his  own  person,  and  with  his  own  goods  and 
effects,  respectively  be  answerable  and  accountable  for  his  own  losses, 
acts,  deeds,  and  receipts.  Provided  always  nevertheless,  and  it  is 
hereby  declared  and  agreed  to  be  the  true  intent  and  meaning  of  these 
presents,  and  the  parties  hereunto,  that  in  case  the  houses  of  either 
of  them  the  said  Erasmus  Carver  and  William  Carver  and  Archibald 
Giesler,  ^shall  dissolve  or  cease  to  exist,  from  any  circumstances  ['*240  i 
whatsoever,  before  the  expiration  of  the  said  term  of  seven  years, 
that  then  this  present  agreement  and  every  clause,  sentence  and  thing 
herein  contained,  shall  from  thence  cease,  determine  and  be  absolutely 
void,  to  all  intents  and  purposes  whatsoever ;  but  without  prejudice 
nevertheless,  to  the  settlement  of  any  accounts  that  may  then  remain 
open  and  unliquidated,  between  the  said  Erasmus  Carver  and  William 
Carver  and  the  said  Archibald  Giesler,  which  shall  be  settled  and 
adjusted,  within  the  space  of  six  months  next  after  the  dissolution  of  the 
houses  of  either  of  them  the  said  Erasmus  Carver  and  William  Carver 
and  Archibald  Giesler ;  and  also  that  at  the  expiration  of  the  said  term 
of  seven  years,  it  shall  be  at  the  option  of  the  said  Erasmus  Carver  and 
William  Carver  to  renew  this  agreement  for  the  further  term  of  seven 
years,  under  and  subject  to  the  several  clauses,  covenants,  and  agree- 
ments hereinbefore  particularly  mentioned  and  set  forth,  which  the  said 
Archibald  Giesler  doth  hereby  engage  to  do.  And  it  is  hereby  further 
covenanted,  declared  and  agreed,  by  and  between  the  said  Erasmus 
Carver  and  William  Carver  and  Archibald  Giesler,  that  these  presents 
do  not,  nor  shall  be  construed  to  mean  to  extend  to  such  ships  or 
vessels  that  may  come  to  the  address  of  either  of  the  said  parties 
respectively,  for  the  purpose  of  loading  or  delivering  any  goods,  wares  or 
merchandize,  it  being  the  true  intent  and  meaning  of  these  presents, 
B.B. — VOL.  XIV.  3  I 
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Wauoh  and  the  parties  hereunto,  that  the  foregoing  articles  shall  not,  nor  shall 
Cabveb  ^  construed  to  bear  reference  to  their  particular,  or  separate  mercantile 
concerns  or  connexions ;  and  that  in  case  any  disputes  or  misunder- 
standings shall  hereafter  arise  between  them,  respecting  the  true  intent 
and  meaning  of  any  of  the  articles  or  covenants  hereinbefore  contained, 
that  then  such  disputes  or  misunderstandings  shall  be  submitted  to 
the  arbitration  of  two  indifferent  pei-sons,  one  to  be  chosen  by  the  said 
Erasmus  Carver  and  William  Carver,  and  the  other  by  the  said 
Archibald  Giesler ;  and  in  case  such  two  persons  cannot  agree  about 
the  same,  then  they  are  hereby  empowered  to  name  some  third  person 
as  an  umpire ;  and  it  is  hereby  declared  and  agreed,  that  the  award  and 
determination  of  the  said  referees  and  umpire,  or  any  two  of  them, 
concerning  the  object  in  dispute,  shall  be  made  and  settled  six  calendar 
months  next  after  such  differences  shall  have  arisen  between  the  said 
[  241  ]  parties,  and  shall  be  absolutely  final,  conclusive  and  binding.  And 
lastly  for  the  true  performance  of  all  and  every  the  covenants,  articles 
and  agreements  hereinbefore  contained,  they  the  said  Erasmus  Carver 
and  William  Carver  and  Archibald  Giesler  do  hereby  bind  them- 
selves, their  heirs,  executors  and  administrators,  each  to  the  other,  in  the 
penalty  of  five  thousand  pounds  of  lawful  money  of  Great  Britain, 
firmly  by  these  presents." 

In  pursuance  of  these  articles,  Giesler  removed  from  Plymouth,  and 
settled  at  Cowes,  where  he  carried  on  the  business  of  a  ship  agent  in  his 
own  name,  and  contracted  for  the  goods,  &c.,  which  were  the  subject  of 
the  action. 

And  the  question  was,  whether  the  defendants  were  partners  on  the 
true  construction  of  the  articles  I 

This  was  argued  in  Trinity  Term  last  by  Clayton,  Serjt.,  for  the 
plaintiff,  and  jTioake,  Serjt.,  for  tlio  defendants,  and  a  second  time,  in  the 
present  Term,  by  Le  Blanc^  Serjt,  for  the  plaintiff,  and  Lawrence^  Serjt., 
for  the  defendants. 

The  substance  of  the  arguments  for  the  plaintiff  was  as  follows  : 
The  question  in  this  case  is,  whether  the  aiticles  of  agreement  entered 
into  by  the  defendants  constituted  a  partnership  between  them  f  That 
such  was  the  effect  of  these  articles,  will  appear  by  considering  the 
general  rules  of  law  respecting  partners,  and  the  particular  ciroum> 
stances  of  the  case.  The  law  is,  that  wherever  there  is  a  participation 
of  profits  a  partnership  is  created ;  though  there  is  a  difference 
between  a  participation  of  profits  and  a  certain  annual  payment. 
Thus  in  Grace  v.  Smithy  2  Black.  998,  a  retiring  partner  lent  the  other 
who  continued  in  business,  a  certain  sum  of  money  at  5/.  per  cent,  and 
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was  to  have  an  annuity  of  300/.  a  year  for  seven  years,  the  whole  of  Waugh 
which  was  secured  by  the  bond  of  the  partner  who  remained  in  trade,  carvkr. 
This  was  holden  not  to  make  the  lender  a  partner ;  but  Chief  Justice 
Db  Gret  there  said,  "The  question  is,  what  constitutes  a  secret 
partner  f  Every  man  who  has  a  share  of  the  profits  of  a  trade,  ought 
also  to  bear  his  share  of  the  loss ;  and  if  any  one  takes  part  of  the 
profits^  he  takes  a  part  of  that  fund  on  which  the  creditor  of  the  trader 
relies  for  his  payment.  I  think  the  true  criterion  is,  to  inquire 
whether  Smith  agreed  to  share  the  profits  of  the  trade  with  Robinson, 
or  whether  he  only  relied  on  those  profits  as  a  fund  for  payment," 
And  Blackstone,  J.,  also  said,  "The  true  criterion,  when  money 
is  advanced  to  a  trader,  is,  to  consider  whether  the  profit  or  premium  is 
certain  and  defined,  or  casual  and  indefinite,  and  depending  on  the 
accidents  of  trade :  in  the  former  case  it  is  a  loan,  in  the  latter  a 
partnership."  In  Bloxam  v.  Pell  cited  in  Grace  v.  Smith,  a  sum  [  212  ] 
secured  with  interest  on  bond,  and  also  an  agreement  for  an  annuity 
of  200/.  a  year  for  six  years,  if  Brooke  so  long  lived,  as  in  lieu  of  the 
profits  of  the  trade,  with  liberty  to  inspect  the  books,  was  holden  by 
Lord  Mansfield  to  constitute  a  partnership.  In  Hoar  v.  Daws, 
Dougl.  371,  a  number  of  persons  unknown  to  each  other,  and  without 
any  communication  together,  employed  the  same  broker  to  purchase 
tea  at  a  sale  of  the  East  India  Company.  The  broker  bought  a 
lot,  to  be  divided  among  them  according  to  their  respective  orders, 
and  pledged  the  warrants  with  the  plaintiff  for  more  money  than  they 
turned  out  to  be  worth ;  on  the  broker  becoming  a  bankrupt,  the 
plaintiff  sued  two  of  the  purchasers,  considering  them  all  as  secret 
partners,  and  liable  for  the  whole.  But  the  Court  held,  there  was  no 
partnership,  and  Lord  Mansfield  said,  "  There  is  no  undertaking  by 
one  to  advance  money  for  another,  nor  any  agreement  to  share  with 
one  another  in  the  profit  or  loss."  In  Coape  v.  Eyre,f  one  of  the 
defendants  had  bought  a  quantity  of  oil  of  the  plaintiffs,  and  the  other 
defendant's  had  agreed,  before  the  purchase,  each  to  take  certain  shares 
of  the  quantity  bought ;  but  when  bought,  each  was  to  do  with  his  own 
share  as  he  pleased  :  they  were  holden  not  to  be  partners,  for  there  was 
no  share  of  profit  or  loss.  In  Yaun^  v.  Axtell  and  another,^  which  was 
an  action  to  recover  600/.  and  upwards,  for  coals  sold  and  delivered  by 
the  plaintiff,  a  coal  merchant,  an  agreement  between  the  defendants  was 
given  in  evidence,  stating  that  the  defendant,  Mrs.  Axtell,  had  lately 
carried  on  the  coal  trade,  and  that  the  other  defendant  did  the  same ; 
that  Mrs.  Axtell  was  to  bring  what  customers  she  could  into  the  busi- 

t  2  B.  R  706  (1  H.  Bl.  37).  cited  by  Mr.  Serjt  Le  Blam  from  a 

X  At  Ouildhall  Sittings  after  Hil.      MS.  note. 
24  Geo.  III.  cor.  Lord  Mansfield; 
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ness,  and  that  the  other  was  to  pay  her  an  annuity,  and  also  2s,  for  every 
chaldron  that  should  be  sold  to  those  persons  who  had  been  her  customen, 
or  were  of  her  recommending.  The  plaintiff  also  proved,  that  bills  were 
made  out  for  goods  sold  to  her  customers,  in  their  joint  names  ;  and  the 
question  was  whether  Mrs.  Axtell  was  liable  for  the  debt  f  Lord  Maits- 
FIELD  said,  "  he  should  have  rather  thought  on  the  agreement  only,  that 
Mrs.  Axtell  would  be  liable,  not  on  account  of  the  annuity,  but  the  oUier 
payment,  as  that  would  be  increased  in  proportion  as  she  increased  the 
business.  However,  as  she  suffered  her  name  to  be  used  in  the  business, 
and  held  herself  out  as  a  partner,  she  was  certainly  liable,  though  the 
plaintiff  did  not,  at  the  time  of  dealing,  know  that  she  was  a  partner,  or 
that  her  name  was  used."  And  the  jury  accordingly  found  a  verdict  for 
the  plaintiff. 

It  appearing  therefore,  from  these  authorities,  that  a  participation  of 
profits  is  sufficient  to  constitute  a  partnership,  it  remains  to  be  seen 
whether  the  agreement  in  question  did  not  establish  such  a  participation 
of  the  profits  of  the  agency  business  between  the  defendants,  as  to  make 
them  liable  as  partners.  In  the  first  place,  it  is  stated  in  the  recital, 
that  the  Carvers  and  Giesler  had  agreed  to  allow  each  other  certain  pro- 
portions of  each  other's  commissions  and  profits.  It  is  then  agreed, 
that  Giesler  should,  when  required  by  the  Carvers,  remove  from  Plymouth 
to  Cowes,  and  there  establish  a  house  :  and  in  consequence  of  the  Carvers' 
recommendation  and  assistance  to  support  the  house,  Giesler  is  to  aUow 
them  a  moiety  of  the  commission  on  ships  putting  into  the  port  of 
Cowes,  or  remaining  in  the  road  to  the  westward,  addressed  to  him,  and 
a  moiety  of  the  discount  on  the  tradesmen's  bills,  employed  on  such 
ships :  he  also  covenants  to  advise  with  the  Carvers,  and  pursue  such 
measures  as  may  appear  to  them  to  be  for  the  interest  of  the  concerned. 
On  the  other  hand,  the  Carvers  agree  to  pay  Giesler  three  fifths  of  the 
agency  of  all  vessels  which  shall  come  from  Cowes  to  Portsmouth,  and 
put  themselves  under  the  direction  of  the  Carvers,  by  the  recommenda* 
tion  of  Giesler,  one-half  per  cent  on  tradesmen's  bills,  and  certain  pro- 
portions of  warehouse  rent  and  agency.  Each  party  is  likewise  to 
produce  true  copies  of  the  accounts  of  the  ships  to  the  other,  and  neither 
is  to  form  any  other  connexion  in  the  agency  business  during  the  period 
agreed  upon ;  and  they  are  to  meet  once  a  year  at  Gosport  to  settle 
their  mutual  accounts,  and  pay  over  the  balance.  Now  it  was  not 
possible  to  express  in  clearer  terms,  an  agreement  to  participate  in  the 
profits  of  the  business  of  ship  agents,  and  to  establish  a  joint  concern 
between  the  two  houses.  It  may  be  objected  that  there  is  a  proviso 
that  neither  of  the  parties  shall  be  answerable  for  the  losses  of  the 
other ;  but  this  would  certainly  be  not  binding  on  the  creditors.  Lord 
CravenyJViddoics,  2  Chan.  Cas.  139.     Heath  v.  Percival,  1  P.  Wms.  682. 
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Rich  V.  Coe^  Cowp.  636.  An  agreement  to  share  profits  alone  cannot  Wauoh 
prevent  the  legal  consequence  of  also  sharing  losses  for  the  benefit  of  carveb. 
creditors.  Perhaps  it  may  bo  dif&cult  to  find  an  exact  definition  of  a 
partnership,  but  it  has  been  always  holden,  that  where  there  is  a  share 
of  profits,  there  shall  also  be  share  of  losses,  for  whoever  takes  a  part  of  [  244  ] 
the  capital,  or  of  the  profits  upon  it,  takes  a  part  of  that  fund  to  which 
the  public  have  given  credit,  and  to  which  they  look  for  payment  If 
there  be  no  original  capital,  the  profits  of  the  trade  are  themselves  a 
capital,  to  which  the  creditor  is  to  have  recourse.  Thus,  if  in  the  year 
1791  the  profits  were  100/.,  and  in  the  year  1792  there  was  a  loss  of  10/. 
of  course  the  profits  of  the  preceding  year  would  be  the  stock  to  which 
the  creditor  would  resort  for  the  payment  of  the  debts  which  consti- 
tuted part  of  the  loss  of  the  succeeding  year.  Indeed  it  is  by  no  means 
necessary  that  to  constitute  a  partnership,  the  parties  should  advance 
money  by  way  of  capital ;  many  joint-trades  are  carried  on  without  any 
such  advance  :  there  is  therefore  no  ground  to  object,  in  the  present 
instance,  that  neither  party  brought  any  money  into  a  common  stock, 
in  order  to  carry  on  their  business. 

On  behalf  of  the  defendants,  the  arguments  were  as  follows  : — The 
question  is,  whether  this  agreement  creates  such  a  partnership  as  to 
make  all  liable  to  the  debts  of  each  ?  A  partnership  may  be  defined  to 
be,  "  The  relation  of  persons  agreeing  to  join  stock  or  labour,  and  to 
divide  the  profits."  Thus  Puffendorf  described  it,  "  Contractus  societatis 
est,  quo  duo  pluresve  inter  se  pecuniam,  res,  aut  operas  conforunt,  eo 
fine,  ut  qaod  inde  redit  lucri  inter  singulos  pro  rat&  dividatur,"  lib.  5, 
cap.  8.  Partners,  therefore,  can  only  be  liable  on  the  ground  of  their 
being  joint-contractors,  or  as  partaking  of  a  joint  stock.  In  many  cases  in 
which  questions  of  this  sort  have  arisen,  and  the  persons  have  been  holden 
to  be  partners,  goods  had  been  sold,  and  a  common  fund  established,  to 
which  the  creditor  might  look  for  payment ;  and  there  it  was  highly 
reasonable  to  hold,  that  if  many  persons  purchase  goods  on  their  joint 
account,  though  in  the  name  of  one  only,  and  are  to  share  the  profits  of 
a  re-sale,  they  shall  be  considered  as  joint-contractors,  and  therefore 
liable  as  partners.  So  if  a  joint  stock  or  capital,  or  joint  labour  be  em- 
ployed, each  party  is  interested  in  the  thing  on  which  it  is  employed, 
and  in  the  profits  resulting  from  it.  But  in  the  present  case  there  is  no 
joint  contract  for  the  purchasing  goods,  nor  any  joint  stock  or  labour, 
but  the  parties  are  to  share  in  certain  proportions  the  profits  of  their 
separate  stock  and  separate  labour ;  there  was  no  house  of  trade  or 
merchandize  established,  but  two  distinct  houses,  for  the  purpose  of 
carrying  on  the  business  of  ship  agency,  on  two  distinct  accounts.  The 
profits  are  not  a  capital  unless  carried  on  as  capital,  and  not  divided.  r  245  1 
Ship  agents  are  not  traders,  but  their  employment  is  merely  to  manage 
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Wauor  the  poncems  of  such  ships  in  port  as  are  addressed  to  them.  Suppose 
Cabvbb.  ^^^  fishermen  were  to  agree  to  share  the  profits  of  the  fish  that  each 
might  catch,  one  would  not  be  liable  for  mending  the  nets  of  the  other. 
So  if  two  watermen  agree  to  divide  their  faxes,  neither  would  be  answerable 
for  repairing  the  other's  boat  Nor  would  any  artificers,  who  entered 
into  similar  agreements  to  share  the  produce  of  their  separate  labour, 
be  obliged  to  pay  for  each  other's  tools  or  materials.  And  this  is  not  an 
agreement  as  to  the  agency  of  all  ships  with  which  the  parties  were  coo- 
cemed,  for  such  as  came  to  the  particular  address  of  one  were  to  be  the 
sole  profit  of  that  one.  It  was  indeed  clearly  the  intent  of  the  parties  U> 
the  agreement,  and  is  so  expressed,  that  neither  should  be  answerable 
for  the  losses,  acts  or  deeds  of  the  other,  and  that  the  agreement  should 
not  extend  to  their  separate  mercantile  concerns.  It  must  therefore  be 
a  strong  and  invariable  rule  of  law  that  can  make  the  parties  to  the 
agreement  responsible  for  each  other  against  their  express  intent.  But 
all  cases  of  partnership  which  have  been  hitherto  decided,  have  proceeded 
on  one  or  other  of  the  following  grounds : — 1.  Either  there  has  been  an 
avowed  authority  given  to  one  party  to  contract  for  the  rest.  2.  Or 
there  has  been  a  joint  capital  or  stock.  3.  Or,  in  cases  of  dormant 
partners,  there  has  been  an  appearance  of  fraud  in  holding  out  false 
colours  to  the  world.  Now  the  present  case  is  not  within  either  of  those 
principles ;  because  there  was  no  authority  given  to  either  party  to  con- 
tract for  the  others  ;  nor  was  there  any  joint  capital  or  stock  ;  nor  were 
the  public  deceived  by  any  false  credit ;  no  fraud  is  stated  or  attempted 
to  be  proved,  nor  can  the  Court  collect  from  the  articles  that  any  was 
intended  :  it  was  merely  a  purchase  of  Giesler's  profits,  by  giving  him  a 
share  of  those  of  the  Carvers,  to  prevent  a  competition  between 
them. 

.  Eyrb,  Ch.  J. : 

This  case  has  been  extremely  well  argued,  and  the  discussion  of  it  faaa 
enabled  me  to  make  up  my  mind,  and  removed  the  only  difficulty  I  felt, 
which  was,  whether  by  construing  this  to  be  a  partnership,  we  should 
not  determine,  that  if  there  was  an  annuity  granted  out  of  a  banking 
house,  to  the  widow,  for  instance,  of  a  deceased  partner,  it  would  make 
her  liable  to  the  debts  of  the  house,  and  involve  her  in  a  bankruptcy. 
But  I  think  this  case  will  not  lead  to  that  consequence. 
[  240  ]  The  definition  of  a  partnership  cited  from  Puffendorf  is  good  as  be- 

tween the  parties  themselves,  but  not  with  respect  to  the  world  at  large. 
If  the  question  were  between  A.  and  B.  whether  they  were  partners  or 
not,  it  would  be  very  well  to  inquire  whether  they  had  contributed,  and 
in  what  proportions,  stock  or  labour,  and  on  what  agreement  they  were 
to  divide  the  profits  of  that  contribution.     But  in  all  these  cases  a  veiy 
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different  question  arises  in  which  that  definition  is  of  little  service.  The  Waijoh 
question  is  generally,  not  between  the  parties,  as  to  what  shares  they  carveb. 
shall  divide,  but  respecting  creditors  claiming  a  satisfaction  out  of  the 
funds  of  a  particular  house,  who  shall  be  deemed  liable  in  regard  to  these 
funds  ?  Now  a  case  may  be  stated,  in  which  it  is  the  clear  sense  of  the 
X)artie8  to  the  contract  that  they  shall  not  be  partners ;  that  A.  is  to 
contribute  neither  labour  nor  money,  and,  to  go  still  &rther,  not  to 
receive  any  profits.  But  if  he  will  lend  his  name  as  a  partner,  he 
becomes,  as  against  all  the  rest  of  the  world,  a  partner,  not  upon  the 
ground  of  the  real  transaction  between  them,  but  upon  principles  of 
general  policy,  to  prevent  the  frauds  to  which  creditors  would  be 
liable,  if  they  were  to  suppose  that  they  lent  their  money  upon  the 
apparent  credit  of  three  or  foiu*  persons,  when  in  fact  they  lent  it  only  to 
two  of  them,  to  whom,  without  the  others,  they  would  have  lent  nothing. 
The  argument  gone  into,  however  proper  for  the  discussion  of  the  ques- 
tion, is  irrelevant  to  a  great  part  of  the  case.  Whether  these  persons 
were  to  interfere  more  or  less  with  their  advice  and  directions,  and  many 
small  parts  of  the  agreement,  I  lay  entirely  out  of  the  case ;  because  it 
is  plain  upon  the  construction  of  the  agreement,  if  it  be  construed  only 
between  the  Carvers  and  Qiesler,  that  they  were  not  nor  ever  meant  to 
be  partners.  They  meant  each  house  to  carry  on  trade  without  risk  of 
each  other,  and  to  be  at  their  own  loss.  Though  there  was  a  certain 
degree  of  control  at  one  house,  it  was  without  an  idea  that  either  was  to 
be  involved  in  the  consequences  of  the  failure  of  the  other,  and  without 
understanding  themselves  responsible  for  any  circumstances  that  might 
happen  to  the  loss  of  either.  That  was  the  agreement  between  them- 
selves. But  the  question  is,  whether  they  have  not,  by  parts  of  their 
agreement,  constituted  themselves  partners  in  respect  to  other  persons  ? 
The  case  therefore  is  reduced  to  the  single  point,  whether  the  Carvers 
did  not  intitle  themselves,  and  did  not  mean  to  take  a  moiety  of  the 
profits  of  Giesler's  house,  generally  and  indefinitely  as  they  should  arise,  [  247  ] 
at  certain  times  agreed  upon  for  the  settlement  of  their  accounts.  That 
they  have  so  done  is  clear  upon  the  face  of  the  agreement :  and  upon 
the  authority  of  Grace  v.  Smith^f  he  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses, 
if  losses  arise,  upon  the  principle  that  by  taking  a  part  of  the  profits,  he 
takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper  security 
to  them  for  the  payment  of  their  debts.  That  was  the  foundation  of 
the  decision  in  Grace  v.  Smith,  and  I  think  it  stands  upon  the  fair 
ground  of  reason.  I  cannot  agree,  that  this  was  a  mere  agency,  in  the 
sense  contended  for  on  the  part  of  the  defendants,  for  there  was  a  risk 
of  profit  and  loss :  a  ship  agent  employs  tradesmen  to  furnish  necessaries 

t  2  Bl.  998. 
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WAJJim  for  the  ship,  he  contracts  vith  them,  and  is  liable  to  them,  he  also  makes 
C  HVE  ^^^  ^^^"^  ^^^  ^^  ^^^^  ^  ^^^  ^  ^  determine  the  chaige  of  commiasiom 
to  the  ship  owners.  With  respect,  to  the  commission  indeed,  he  may  be 
considered  as  a  mere  agent,  but  as  to  the  agency  itself  he  is  aa  much  a 
trader  as  any  other  man,  and  there  is  as  much  risk  of  profit  and  loss  to 
the  person  with  whom  he  contracts,  in  the  transactions  with  him,  as  with 
any  other  trader.  It  is  true  he  will  gain  nothing  but  his  discount,  but 
that  is  a  profit  in  the  trade,  and  there  may  be  lofsses  to  him  as  well  as  to 
the  owners.  If  therefore  the  principle  be  true,  that  he  who  takes  the 
general  profits  of  a  partnership  must  of  necessity  be  made  liable  to  the 
losses,  in  order  that  he  may  stand  in  a  just  situation  with  regard  to  the 
creditors  of  the  house,  then  this  is  a  case  clear  of  all  difficulty.  For 
though,  with  respect  to  each  other,  these  persons  were  not  to  be  con- 
sidered as  partners,  yet  they  have  made  themselves  such  with  regard  to 
their  transactions  with  the  rest  of  the  world.  I  am  therefore  of  opinion 
that  there  ought  to  be  judgment  for  the  plaintiff. 

Gould,  J. : 

I  am  of  the  same  opinion. 

Hbath,  J. : 

I  am  of  the  same  opinion*  * 

RooKX,  J.,  having  acgued  the  case  at  the  Bar,  declined  giving  any 
opinion 

Judgment  for  the  plauUif. 
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ACCOUKT.    Sec  Insurance  (Marine),  13. 

ACTION — Compromise  induced  by  fraud. — A  compromise  induced  by 
fraud  not  set  aside  as  against  a  party  who  was  innocent  of  the  fraud,  and 
had  relinquished  valuable  rights  upon  the  faith  of  the  compromise.  Lloyd 
V.  FoMtngham         . 228 

ADXTIiTEBATION.    See  GoodB,  Sale  of,  9. 

ALDERMAN — Election.    See  Corporation,  4,  5. 

ANNUITY — Consideration.    See  Executor,  4. 

APPEAI«—  Mandamus  to  re-hear.    See  Poor  Law,  1. 

ABBITKATION— 1.  Amendment  of  order  of  reference. —Where  a 
verdict  is  taken  for  the  damages  in  the  declaration,  subject  to  a  reference  of 
all  matters  in  difference,  the  Court  will  not  give  leave  to  increase  the  sum  in 
the  declaration  and  rule  of  reference  on  an  affidavit  that  a  larger  sum  will 
probably  be  proved  before  the  arbitrator. 

It  seems  tnat  imder  a  reference  of  all  matters  in  difference  the  arbitrator 
will  not  of  necessity  be  confined  to  the  amount  of  the  damages  for  whidh  the 
verdict  is  taken.    Pearae  v.  Camer<m    ; 545 

2.  Plea  in  bar  to  action  on  bond. — To  debt  on  bond,  conditioned 

to  perform  an  award,  under  a  reference  of  all  matters  in  difference  between 
the  parties,  it  is  a  good  plea  in  bar  that  at  the  time  of  the  submission  certain 
negotiable  bills  of  exchange,  drawn  by  the  defendant  and  accepted  by  the 
plaintiff,  were  then  outstanding,  and  that  an  indemnity  of  the  defendant 
against  such  bills  was  a  matter  m  difference  between  the  parties,  which  was 
notified  to  the  arbitrators  before  the  award  made,  and  that  tiiey  made  no 
award  concerning  it :  and  that  some  of  the  bills  had  not  been  paid  by  the 
plaintiff,  and  the  defendant  was  still  liable  to  the  holders:  though  it  appeared 
by  the  award  set  forth  that  the  arbitrators  stated  therein  that  they  had 
heard  the  allegations  of  the  parties,  and  examined  all  the  accounts,  biUs  of 
exchange,  &c.  and  all  other  evidence  and  proofs  produced  to  them  touching 
the  matters  in  difference,  and  awarded  of  and  concerning  the  same,  that  the 
defendant  should  pay  to  the  plaintiff  1,500/.  in  full  of  all  claims  and  demands 
upon  him,  &c. ;  and  so  proceeded  to  award  concerning  other  specific  matters ; 
but  without  mentioning  such  outstanding  bills,  or  any  indemnity  concerning 
the  same.    Mitchell  v.  Staveley 287 

3.  Restraint  of  proceedings  pending  result  of  action  im- 
peaching a^eement  to  refer. — Proceeding  in  an  arbitration,  restrained 
m  a  suit  which  questioned  the  validity  of  the  agreement  under  which  the 
arbitration  was  about  to  proceed.     Mylne  v.  Dickinson  ....    243 

4.  Third  arbitrator  chosen  by  lot— Impeachment  of  award. — 

Where  the  parties  named  two  arbitrators,  who  were  to  choose  a  third,  and 
the  award  was  to  be  made  by  the  three  or  any  two  of  them,  and  each  of  the 
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arbitrators  proposed  to  tlie  other  a  third,  who  was  admitted  to  be  a  fit  person; 
but  not  being  able  to  agree  which  of  the  two  proposed  should  be  selected, 
they  agreed  to  decide  the  choice  by  lot :  Held,  that  this  was  within  their 
authority,  and  that  an  award  made  by  such  third  arbitrator  in  conjunction 
with  the  one  by  whom  he  had  been  originally  proposed,  could  not  be  im- 
peached on  that  account.     NeaU  y.  Ledger 283 

BAlL^Action  to  recover  unliquidated  damages. — A  defendant  can- 
not be  holden  to  bail  in  an  action  on  a  policy  of  insurance,  where  there  has 
been  no  adjustment,  because  it  is  an  action  to  recoyer  unliquidated  damages. 
Lear  v.  Heuih 739 

BAKKBB.    See  Evidence,  2,  and  Principal  and  A^nt,  2. 

BANKRUPTCY— 1.  Act  of— Denial  to  creditors. — ^A  trader  who  is 
denied  by  his  own  orders  to  a  creditor  in  the  habit  of  calling  upon  him  to 
demand  a  debt  when  he  is  at  dinner,  does  not  commit  an  act  of  bankruptcy, 
if  his  intent  be  to  ayoid  interruption  at  that  hour,  and  not  to  delay  the 
creditor,  although  the  creditor  be  thereby  delayed.    Smith  y.  Currie    .    754 

2.  Assignees*  title  to  bills  obtained  by  firaud  and  afterwards 

returned  by  bankrupt. — S.  obtained  bills  of  exchange  from  the  defen- 
dant upon  a  fraudulent  representation  that  a  security  given  by  him  to  the 
defendant  (which  was  void)  was  an  ample  security,  and  on  the  next  day 
having  resolved  to  stop  payment,  informed  the  defendant  that  he  had 
repented  of  what  he  hod  done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  days  afterwards  committed  an  act  of  bank- 
ruptcy, after  which  he  returned  to  the  defendant  all  the  bills  (except  one, 
which  had  been  discounted),  and  also  two  bank  notes,  part  of  the  proceeds 
of  such  discount,  and  the  defendant  delivered  back  the  security,  and  after- 
wards a  commission  of  bankruptcy  issued  against  S.,  tiie  assignees  under 
which  commission  brought  trover  against  the  defendant  for  the  bills  and 
bank  notes :  Held,  that  the  defendant  was  entitled  to  retain  them.  Olad- 
stone  V.  Iladwen 520 

3.  Bankrupt's   right  to  remuneration   when  he  carries   oil 

business  for  benefit  of  estate. — If  the  assignees  of  a  bankrupt  manufac- 
turer employ  him  in  carrying  on  the  manumcture  for  the  benefit  of  the 
estate,  and  pay  him  money  from  time  to  time,  this  is  evidence  of  such  a 
contract  between  him  and  his  assignees  as  will  enable  him  to  recover  from 
them  a  reasonable  compensation  for  his  work  and  labour.     CWes  v.  Barrow 

658 

4.  Broker*s  right  to  set  off  losses  against  premiums. — In- 
surance brokers  effected  several  policies  of  assurance,  some  in  the  name  and 
on  account  of  their  own  firm,  otners  in  the  name  of  their  own  firm  but  on 
account  of  their  principals,  and  others  in  the  name  and  on  account  of  their 
principals,  for  which  principals  they  acted  imder  a  dd  credere  commission, 
without  the  knowledge  of  the  underwriters :  Held,  that  in  an  action  brought 
against  them  for  premiums  by  the  assignees  of  one  of  the  underwriters  upon 
those  policies,  who  had  become  bankrupt,  the  defendants  might  set  off  losses 
and  returns  due  on  all  such  of  those  policies  as  were  effected  in  the  name 
of  their  own  firm ;  but,  as  to  such  policies  as  were  effected  in  the  names  of 
thoir  principals,  they  were  not  entitied  to  set  off  losses  and  returns; 
although,  as  between  themselves  and  the  principals,  they  had  treated  the 
losses  as  adjusted,  and  given  credit  for  them.    Kveter  v.  Eason    .        .    60^ 

5.  Covenant  to  indemnify  retiring  partners  against  debts — 

Proof  of  debt  paid  by  retiring  partner. — Upon  a  dissolution  of  partner- 
ship between  three  partners,  two  of  the  three  assigned  to  the  other  all  their 
shares  in  the  partnership  debte  and  effecte,  and  the  other  covenanted  to  pay 
all  debts  tiien  due  from  the  partnership,  and  to  indemnify  the  two  from  the 
payment  of  the  same,  and  from  all  actions  and  coste  by  reason  of  the  non- 
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payment  of  the  snme.  The  defendant  afterwards  became  bankrupt,  and  a 
commission  issued  against  him,  under  which  he  obtained  his  certificate,  and 
afterwards  the  holder  of  a  bill  accepted  by  the  three  partners,  and  due  before 
the  dissolution  of  the  partnership,  sued  the  two,  and  they  were  obliged  to 
pa^  the  bill :  Held,  that  tiie  certiticate  might  be  pleaded  in  discharge  of  an 
action  brought  by  the  two  against  the  other  upon  his  covenant.  Wood  v. 
Dodgsan 628 

BAKKBUPTOT— 6.  Gift  of  money  to  son— 1  Jac.  I.  c.  15,  s.  5. — 

Money  given  by  a  father,  who  is  a  trader,  to  his  son,  to  advance  him  in  a 
partnership  trading  concern,  is  not  within  1  Jac.  I.  c.  15,  s.  5,  and  cannot  be 
recovered  from  the  son  by  the  assignees  of  the  father,  who  afterwards 
becomes  bankrupt.     Kensington  v.  Chantler 577 

7.  GoodB  in   apparent   posseBsion    of  bankrupt. — ^Where,  by 

agreement  between  B.  and  the  defendant,  B.  agreed,  on  payment  to  him  of  a 
sum  certain,  to  convey  to  the  defendant  a  dwelling-house,  and  to  deliver 
possession  of  all  the  household  furniture  and  stock,  and  that  after  formal 
possession  delivered  to  the  defendant,  B.  should  be  allowed  to  remain  in 
possession  for  ihiee  months  without  paying  rent;  which  agreement  was 
notorious  in  the  neighbourhood,  and  the  money  was  paid  by  the  defendant, 
and  a  formal  delivery  made  to  him,  and  B.,  who  was  left  in  possession 
according  to  the  agreement,  became  bankrupt  whilst  he  so  remained  in 
])osse88ion,  and  before  liie  expiration  of  the  three  months :  Held,  that  this 
was  not  a  possession  by  the  bankrupt  within  the  stat.  21  Jac.  I.  c.  19,  s.  11. 
Muller  V.  Mosa 459 

8.  Judgment  debt. — A  debt  for  money  lent,  due  to  a  creditor  at  the 

time  when  an  act  of  bankruptcy  is  committed  Sy  the  debtor,  is  sufficient  to 
support  a  commission  against  him,  though  afterwards,  and  before  petitioning 
for  such  commission,  the  creditor  obtains  judgment  against  him  for  a  sum 
of  money  including  such  debt.  The  debt  is  not,  for  this  purpose,  merged  in 
the  judgment.     Bryant  v.  Withers 609 

9.  Judgment  signed  after  act  of  bankruptcy. — A  dtbt 

due  on  a  judgment  signed  in  an  action  for  damages  after  an  act  of  bank- 
ruptcy committed  by  defendant,  and  a  commission  issued  thereon,  is  not 
discharged  by  Uie  certificate,  though  the  veixiict  was  obtained  before  the 
bankruptcy.     Buss  v.  Gilbert 591 

10.  Law  of  Scotland — Creditor  under  English   commission. — 

It  is  now  settled  law  in  Scotland,  founded  on  a  principle  of  international 
law,  that  the  assignment  under  an  English  commission  vests  in  the 
assignees,  ipso  jure^  and  without  the  necessity  of  intimation,  the  whole  of 
the  bankrupt's  personal  or  moveable  property  in  Scotland.  If  a  Scotch 
creditor  chooses  to  come  in  imder  the  English  commission,  he  must  do  so  on 
the  terms  of  the  English  bankruptcy  law,  giving  up  for  the  benefit  of  the 
general  creditors  [as  the  law  then  stood],  any  security  he  has  obtained,  by 
means  of  the  Scotoh  law,  or  otherwise.     Sdkrig  v.  Davies     .        .        .146 

11.  Proof— Payments  made  on  account  of  illegal  partner- 
ship.— Money  advanced  to  S.  by  B.,  one  of  several  partners,  out  of  the  part- 
nership funds,  on  account  of  payments  to  be  made  on  policies  of  assurance 
underwritten  by  S.  on  account  of  himself  and  B.  in  pursuance  of  a  previous 
agreement  between  them  to  become  sharers  in  profit  and  loss  on  such  policies 
[such  partnership  in  marine  insurance  being  then  ille^],  was  held  not 
proveable  under  the  commission  of  S.,  who  became  bankrupt,  by  the  sur- 
viving partners  of  B.    Ex  parte  Bell 567 

12.  Under  what  circumstances  solicitor  may  be  a  scrivener. 

— An  attorney  cannot  be  made  a  bankrupt  as  a  money  scrivener,  unless  he 
has  been  in  the  habit  of  having  money  deposited  with  him  for  the  purpose  of 
laying  it  out  on  securities.    Adorns  v.  Malkin 837 

And  see  Principal  and  Agent,  2. 
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BILL  OF  EXCHANGE  AND  PBOMISSOBT  NOTE— 1.  Accept- 
ance under  protest  for  honour  of  first  indorsers. — ^The  acceptors  of  a 
foreign  bill  of  exchange,  who,  after  presentment  to  the  drawees  for  accept- 
ance, and  refusal  by  them  to  accept,  and  protest  for  non-acceptance,  accept 
the  same  for  the  honour  of  the  first  indorsers,  are  not  liable  on  such 
acceptance,  unless  there  has  been  a  presentment  of  the  bill  to  the  drawees 
for  payment,  and  a  protest  for  non-payment.    Hoare  v.  Cazenove         .     370 

2.  Alteration  after  acceptance. — ^Where  a  bill  of  exchange  is 

accepted,  *'  payable  at  B.  &  Co.'s,"  this  is  a  material  part  of  the  bill,  and  an 
alteration  by  the  holder  by  erasing  the  name  B.  &  Co.  and  substituting 
£.  &  Co.,  avoids  the  bill  against  the  acceptor.     Tidmarsh  y.  Orovtr      .    563 

3.  Blank  bill — ^Insertion  of  name   of  bon&   fide  holder. — A 

bill  of  exchange  drawn  and  issued  in  blank  for  the  name  of  the  payee  may 
be  filled  up  by  a  bond  fide  holder  with  his  own  name,  and  will  bind  the 
drawer.    Cruchfey  v.  Clarance 596 

4.  Lost  bill — Conversion. — A  bill  drawn  on  a  customer,  and  by 

the  acceptance  made  payable  at  his  bank,  is  lost  by  the  holder.  After  notice 
of  the  loss,  the  banker  discounts  the  bill,  and  subsequently  debits  his  cus- 
tomer (the  drawee)  with  the  amount  of  the  bill,  writes  a  dischar^  on  it  and 
delivers  it  up  to  the  customer  as  the  banker's  voucher  of  his  account. 
Held,  that  the  banker  is  thereby  guilty  of  a  conversion,  and  the  loser  of  the 
bill  may  recover  in  trover  without  a  previous  demand  of  the  bill.  lA)Vf.U  v. 
Martin 668 

5.  Notice  of  dishonour. — ^Where  one  draws  a  bill  of  exchange 

with  a  bondkde  reasonable  expectation  of  having  assets  in  the  hands  of  tJie 
drawee ;  as  oy  having  shipped  goods  on  his  own  account  which  were  on  their 
way  to  the  drawee,  but  without  the  bill  of  lading  or  invoice ;  the  drawer  is 
entitled  to  notice  of  the  dishonour,  though  in  fact  the  goods  had  not  come  to 
the  hands  of  the  drawee  at  the  time  when  the  bill  was  presented  for  accept- 
ance.    Bucker  v.  Hitler 278 

6.  Notice  to  the  drawers  of  non-payment  of  a  bill  of  exchange 

bj  sending  to  their  counting-bouse,  during  hours  of  business  on  two  succes- 
sive days,  knocking  there  and  makinjg;  noise  sufficient  to  be  heard  by  persons 
within,  and  waiting  there  several  mmutes,  the  inner  door  of  the  counting- 
houRO  being  locked,  is  sufficient,  without  leaving  a  notice  in  writing,  or 
sending  by  the  post,  though  some  of  the  drawers  live  at  a  small  distance 
from  the  place.     Crosse  v.  Smith 529 

7.  One  who  without  consideration,  but  without  fraud,  indorses 

a  bill  in  which  both  the  holder  and  acceptor  are  fictitious  persons,  is  entitled 
to  notice  of  the  dishonour  of  the  bill.     Leach  v.  Hewitt         .        .        .    652 

8.  Presentment — Laches. — ^Where  the  plaintiff  in  Yorkshire  on 

the  26th  of  December  received  a  bill  of  exchange,  payable  in  London,  which 
became  due  on  the  28th,  and  kept  it  in  his  own  hands  until  the  29th,  when 
he  sent  it  by  post  to  his  bankers  at  Lincoln,  who  duly  forwarded  it  to  London 
for  presentment,  and  the  bill  was  dishonoured :  Held,  that  the  plaintiff  was 
guilty  of  laches.    Anderton  v.  Beck 344 

9. Promise  to  pay  at  particular  place. — A  note,  promising 

to  pay  on  demand  at  a  particular  place,  must  be  presented,  and  a  demand 
of  payment  made,  at  that  place,  unless  the  makers  dischar&;e  the  holder  from 
the  presentment  and  demand.  And  the  presentment  and  demand  must  be 
alleged,  unless  a  discharge  is  shewn.    Bowes  v.  Howe  ....    700 

10.  Presumption  of  satisfaction. — ^Where  a  sum  of  money  has 

been  lodged  with  a  party  to  indemnify  him  against  bills  of  exchange  he  has 
accepted  for  the  accommodation  of  another,  an  action  will  not  lie  against 
him  to  recover  the  money  while  the  bUls  are  outstanding,  although  the 
Statute  of  Limitations  has  run  upon  them.    Morse  v.  Williams    .        .    769 

11.  Conditional.    See  Executor,  1. 

And  see  Bankruptcy  and  Goods  (Sale  of),  7. 
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BOND— Principal  payable  on  demand— Proof  of  demand.— Where 
to  debt  on  a  penal  bond  conditioned  for  tbe  payment  of  a  sum  of  money  ou 
demand,  the  defendant  pleads  that  no  demand  was  made,  upon  which  issue 
is  joined,  the  plaintiff  must  prove  an  express  demand  before  action  brought. 
CaHery.Ring H0& 

And  see  Evidence,  2,  and  Arbitration,  2. 

BBIDGE — Bepair. — ^The  obligation  to  repair  ratione  ienurce  is  based  on 
a  condition  of  the  grant  (actual  or  presumed)  under  which  the  land  is  held ; 
and  it  is  not  the  same  thing  to  allege  that  a  person  is  bound  to  repair  by 
reason  of  his  being  the  owner.    E,  v.  KerrUon 491 

CANAL  COMPANY— Bemedy  agaioat— For  exceeding  statutory 
powers. — Where  a  particular  jurisdiction  is  appointed  under  a  Canal  Act  to 
determine  all  questions  that  may  arise  respectmg  things  to  be  done  in  pur- 
suance or  in  execution  of  the  Act,  if  the  canal  proprietors  do  anything  in  a 
way  not  strictly  within  the  powers  of  this  Act,  the  individual  conceiving 
himself  aggrieved,  in  applying  for  redress,  is  not  limited  to  the  particular 
jurisdiction ;  but  the  complaint  is  to  be  entertained  by  the  ordinary  juris- 
dictions, and  the  wrong  to  be  redressed  in  the  same  way  as  other  wron^. 
Shand  v.  Henderson -•••••     202 

And  %ee  Mandamus. 

CABBIEB — Public  notice  limiting  liability. — A  public  notice  given 
by  carriers  that  they  will  not  be  answerable  for  certain  specitied  articles  or 
any  other  goods  above  the  value  of  5/.,  if  lost,  stolen,  or  damao;ed,  unless  a 
special  agreement  is  made,  and  a  premium  paid,  such  value  to  be  entered  at 
the  time  of  deliverv,  seems  not  to  extend  to  goods  which  do  not  fall  within 
any  of  the  specified  articles,  and  which  from  their  bulk  and  quality,  com- 
municated to  the  carriers  at  the  time  of  delivery,  must  be  known  to  them  to 
exceed  the  value  of  5/. :  and  therefore  they  will  be  liable  for  any  damage  to 
the  goods  arising  from  the  carnage,  although  no  special  agreement  be  made, 
nor  any  premium  paid ;  and  such  notice  will  not  limit  their  liability  for 
damage  arising  from  gross  negligence.    Beck  v.  Emn%         .        .        ,    340 

COMMON — 1.  Evidence  of  reputation. — ^Trespass  quare  dausum  f  regit. 
Flea  of  prescriptive  right  of  common  over  the  locus  in  quo  at  all  times  for  his 
cattle,  levant  and  couchant ;  replication  prescribing  in  right  of  his  messuage 
ta  use  the  locus  in  quo  for  tillage  with  com,  and  imtil  the  taking  in  of  the 
com  to  hold  and  enjoy  the  same  in  every  year,  and  traversing  the  defendant's 

Srescription,  on  which  issue  joined :  Held,  that  many  persons  besides  def en- 
ant  having  a  right  of  common  over  the  locus  in  quo,  evidence  of  reputation 
as  to  the  rifht  claimed  by  plaintiff  was  admissible,  a  foundation  bemg  first 
laid  by  evidence  of  the  enjoyment  of  such  right.     Weeke  v.  Sparke       .    546 

2.  Bights  over  different  wastes. — ^Allotments  were  made    and 

awarded  to  W.  L.,  in  respect  of  several  customary  estates,  of  which  he 
was  seised  in  fee  according  to  the  custom  of  the  manor,  under  an  agreement 
between  the  lord  of  the  manor  and  the  commoners,  and  an  award  was 
made  thereon  which  was  confirmed  by  an  Inclosure  Act.  The  agreemeut 
contained  a  clause  saving  to  the  lord  all  mines,  and  all  royalties  and  privi- 
leges in  tarn  amplo  modo  as  he  had  enjoyed  the  same  within  the  ancient 
customary  tenements,  and  the  award  contained  also  a  clause  saving  to  the 
lord  all  sei^ories  and  royalties  incident  to  the  manor,  and  the  Act  saved  to 
him  the  seignories  and  aU  rents,  services,  courts,  &c.  and  all  other  royalties^ 

I'urisdictions,  and  pre-eminences  incident  to  the  manor  in  tarn  amplo  modo  as 
le  might  have  enjoyed  the  same  in  case  the  Act  had  not  been  made ;  and 
also  contained  a  clause  that  nothing  should  alter  or  annul  any  settlements, 
Ac.  affecting  the  lands  to  b3  enclosed,  but  that  the  several  allotments  should 
be  held  by  tne  several  persons  to  whom  allotted  to  the  sime  uses,  and  for  the 
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nine  estates,  and  subject  to  such  limitations,  ftc.  as  the  lands  in  respect  of 
which  such  allotments  were  made,  were  limited  to :  Held,  that  the  allot- 
ments so  made  were  freehold  and  not  customary  estate ;  and  therefore  were 
not  within  tJie  custom  of  the  manor,  that  customary  estates  are  not  devise- 
able  by  will.    Doe  d.  Lowes  v.  David*on        ....••     613 

coif TBACT— In£Buit  may  sue  on  if  beneficiaL     See  Infaat,  3. 
And  see  Bankruptcy,  3,  and  Vendor  and  Purchaser. 

GONVSBSION.     See  Trover. 

COPTHOU) — 1.  Entry  for  waste. — ^The  lord  may  enter  for  waste  com- 
mitted by  copyholder  for  life,  though  there  be  an  mtermediate  estate  in 
remainder  between  the  estate  of  copyholder  for  life  and  the  lord's  reversion. 
Doe  d.  Foikes  v.  ClemenU d90 

2.  Bvidence  of  Custom. — A  single  instance  of  a  surrender  iu  fee 

by  tenant  in  special  tail  of  a  copyhold  estete  is  evidence  to  prove  a  custom 
within  the  manor  to  bar  entails  by  surrender,  though  the  surrenderor  has 
not  been  dead  twenty  years,  and  though  one  instance  oe  proved  of  a  recovery 
suffered  by  tenant  in  tail  to  bar  the  entail.    Roe  d.  Bennett  y.  Jeffery    .     597 

3.  Motion  to  compel  delivery  of  court-rolls  by  solicitor- 
steward. — ^The  Court  will,  m  a  summary  manner,  take  the  deeds  relating 
to  a  manor  and  the  court-rolls  out  of  the  hands  of  a  steward,  who  is  an 
attorney  of  the  Court,  at  llie  instance  of  the  lord.    Ex  parte  Gruhh      .     743 

4.  Beftisal  by  steward  to  admit. — A  person  claiming  to  be  admitted 

as  heir  to  a  oopyhold  need  not  tender  himself  to  be  admitted  at  the  lord's 
court,  if  the  steward  upon  application  to  him  out  of  court  has  refused  to 
admit  him.    Doe  d.  Burrell  v.  Bellamy .     595 

COBPO&ATIOK— 1.  Conversion— Bank-notes.— Trover  lies  against 
a  corporation;  and  if  it  be  essential  to  their  conversion  of  the  property 
(I'.f.  in  this  instance  the  detainer  of  Bank  notes  by  the  Governor  and  Com- 
pany of  the  Bank  of  England],  that  they  should  have  authorissed  it  under 
their  seal,  such  authority  will  be  presumed  after  verdict.  Yarhorough  v.  The 
Bank  of  England 272 

2.  Illegal  bye-law.— A  bye-law  made  by  the  freemen  of  a  company 

of  oyster  fishermen,  prohibiting  any  freeman  from  being  engaged  in  the 
trade  of  sending  oysters  to  market  from  any  other  ground  on  the  Kentish 
shore  than  the  oyster-ground  of  the  company,  tmder  a  penalty  of  10^.,  and 
in  CHse  of  refusal  to  pay  the  same,  that  such  freeman  shall  thencefortii  and 
until  the  fine  be  paid  be  excluded  from  all  share  of  the  profits  to  be  made 
thereat ter  by  the  joint  trade  of  the  company,  is  void.    Adley  v.  Beeves     582 

3.  Besignation  of  office— ftuo  warranto.— The  Court  will  make 

the  rule  for  a  quo  i/.*arrar<(o  information  absolute,  although  the  party  has 
since  the  rule  obtained  resigned  his  office,  and  his  resignation  nas  been 
accepted.     R.  v.  Warlow 592 

4.   (Municipal)— Election  of  alderman— Qualification.— At  a 

meeting  duly  held  for  the  election  of  an  alderman  for  the  borough  of  Saltash, 
II.  and  S.  were  candidates.  Two  votes  were  given  for  each,  when  they  were 
interrogated  whether  they  had  qualified  by  taking  the  sacrament  within  a 
year  l)efore  the  election,  as  required  by  13  Car.  IT.  stat.  2,  cap.  1,  sect  12. 
II.  admitted  he  had  not.  S.  answered  that  he  had.  Public  notice  then 
given  of  II.'s  disqualification,  but  poll  proceeds ;  and,  after  the  notice,  20 
vote  for  H.,  16  for  S.  Mayor  swears  in  H. ;  two  of  the  aldermen  swear  in 
S.  n.  takes  the  sacrament  within  the  time  limited  by  the  Annual  Indemnity 
Act.  Held  by  the  Court  below : — Ist,  That  though  notice  of  the  disqualifi- 
cation of  H.  was  not  given  till  after  the  commencement  of  the  election,  all 
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the  votes  for  him,  after  that  notice,  were  thrown  away.  2nd,  That  S. 
having  the  greatest  number  of  legal  votes  was  duly  elected,  and,  he  having 
been  sworn  in,  the  office  was  legally  filled  up  by  him,  so  as  to  exclude  the 

r ration  of  the  Indemnity  Act  in  favour  of  H.  This  judgment  affirmed  in 
House  of  Lords,  Lord  Eldon,  L.C,  appearing  to  think  that  those  who 
voted  for  a  disqualified  person  without  notice  might,  if  they  chose  to  demand 
that  privilege,  vote  agam  for  another  person,  but  that  nobody  was  bound  to 
call  on  them  to  do  so.    Hawkins  v.  Rex 129 

COBPO&ATIOK— 5.  Election  of  alderman— Votes  disallowed.— 
Upon  the  nomination  of  two  aldermen  of  a  borough,  in  order  that  one  of 
them  might  be  afterwards  elected  mayor  pursuant  to  charter :  Held,  that 
votes  which  were  given  before  notice  of  the  ineligibility  of  one  of  the  can- 
didates, on  account  of  his  not  having  received  the  sacrament  within  one 
year,  were  not  thrown  away  so  as  to  authorize  the  returning  officer  to  return 
another  candidate  who  was  in  a  minority.    R»  v.  Bridge       .        .        .    395 

COSTS— Bet-ofT.     8ee  Practice,  1,  2. 

COVENANT — 1.  Breach  of— Executor's  action  for. — ^The  defendant, 
baving  by  deed  conveyed  to  the  plaintiffs  testator  certain  lands  in  fee, 
subject  to  redemption  on  payment  of  a  sum  certain,  covenanted  with  the 
testator  that  he  was  at  the  time  of  the  execution  of  the  deed  seised  in  fee, 
and  had  a  right  to  convey,  &c. ;  and  assigned  for  breach  that  the  defendant 
was  not  sei^,  &c.,  and  had  not  a  right  to  convey,  &c.  The  plaintiff,  as 
executrix,  brought  an  action  declaring  upon  this  covenant.  Tlus  was  held 
bad  upon  special  demurrer.  For  the  executrix  could  not  maintain  an  action 
for  such  breaches  of  covenant,  without  shewing  some  special  damage  to  the 
testator  in  his  life-time,  or  that  the  plaintiff  claimed  some  interest  in  the 
premises.     Kingdon  v.  Nottle 462 

2.  To  indemnify  retiring  partners  againat  debts.  See  Bank- 
ruptcy, d. 

And  see  Landlord  and  Tenant,  1 — 5. 

CBIMINAL  LAW— 1.  Obtaining  goods  by  false  pretences — ^Ficti- 
tious cheque. — It  is  an  indictable  offence,  fraudulently  to  obtain  goods,  by 
giving  in  payment  a  cheque  upon  a  banker  with  whom  the  party  keeps  no 
cash,  and  which  he  knows  will  nut  bo  paid.     Rex  v.  Jackson .        .         .     756 

2.  Pexjury — Evidence  of  authority  to  administer  oath.    See 

Evidence,  4. 

CUSTOM — Bight  to  play  golf. — Servitude,  or  right  of  playing  golf 
without  obstruction  on  the  golfing  links  of  St.  Andrew*s,  claimed  by  certain 
persons,  inhabitants  of  that  citv  and  members  of  the  St.  Andrew's  Golf  Club, 
on  tiie  ground  of  immemorial  custom,  for  the  inhabitants,  and  all  others 
choosing  to  resort  thither  for  the  purpose  of  playing  golf.  The  title  of  the 
respondents  to  pursue  in  the  above  character  sustamed  by  the  Court  of 
Session.     Dempster  V.  Cleghorn 102 

DEED — Conveyance  of  ^  One  full  moiety." — ^A  deed  whereby  a  person 
conveys  **  one  full  jnoiety"  ib  primd  facie  evidence  that  the  grantor  is  owner 
of  the  other  moiety.    Reed  v.  Williams 748 

DEED  OF  COMPOSITION— Time  for  assent.— A  deed  of  composition 
by  creditors  not  signed  within  the  time  stated  in  it,  though  void  at  mw,  yet 
if  t  je  creditors  act  under  it,  who  have  not  signed  it,  it  is  good  in  equity.  A 
plea  of  two  creditors  not  having  so  signed  it,  was  therefore  held  bad. 
SpoUiswoode  Y.  Stockdale 221 
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DEFAMATION — 1.  Libellous  picture— Publication. — ^A  person  who 
having  a  copy  of  a  libellous  caricature  shews  it  to  another  upon  request,  is 
not  thereby  liable  to  an  action  for  maliciously  publishing  it.    SmUh  y.  Wood 

2.  Newspaper  report  of  sjyeech  delivered  in  House  of  Commons. 

— ^A  member  of  the  House  of  Commons  may  be  convicted  upon  an  indict- 
ment for  a  libel  in  pubUshing  in  a  newspaper  the  report  of  a  speech  delivered 
by  him  in  that  House,  if  it  contain  libellous  matter,  although  the  publication 
be  a  correct  report  of  such  speech,  and  be  made  in  consequence  of  an  incor- 
rect publication  having  appeared  in  that  and  other  newspapers.  R.  v. 
Creevey 427 

3.  Slander  of  title — ^Imputation  of  insanity  of  orig^inal  vendor. 

— ^In  an  action  for  slander  of  title  conveyed  in  a  letter,  to  a  person  about 
to  purchase  the  estate  of  the  plaintiff,  imputing  insanity  to  Y.,  from  whom  the 
plamtiff  purchased  it,  and  that  the  title  would  therefore  be  disputed,  per 
ifuod  the  person  refused  to  complete  the  purchase :  Held,  that  the  defendBint, 
who  had  married  the  sister  of  Y.,  who  was  heir  at  law  to  her  brother,  in  the 
event  of  his  dying  without  issue,  was  not  to  be  considered  as  a  mere  stranger ; 
and  that  the  question  for  the  jury  was  whether  the  defendant  acted  bond  fide 
in  the  communication  which  he  made,  believing  it  to  be  true,  as  he  judged 
according  to  his  own  understanding,  and  under  such  impressions  as  nis 
situation  and  character  were  likely  to  beget.    PiU  v.  Donovan      .        .     535 

DISTRESS — ^For  rent  after  exjpiration  of  tenancy. — ^A  termor,  who  lets 
to  an  under-tenant,  cannot,  after  his  term  expired,  eiiorce  the  continuance 
of  the  under-tenancy  by  distress,  if  the  under-tenant  refuses  to  acknowledge 
him  as  landlord,  or  nays  him  under  threat  of  distress :  although  the  under- 
tenant still  retains  tne  possession.    Burnt  v.  Richardson       .        .        .647 

DIVOBCE.    See  ICarriage,  3. 

DOMICIL.    See  International  Law,  2,  and  Marriage,  3. 

EASEMENT — 1.  Ancient  light — Abandonment. —  If  an  ancient 
window  has  been  completely  shut  up  with  brick  and  mortar  above  twenty 
years,  it  loses  its  privilege.    Lawrence  v.  Ohee 830 

2.  Pleading. — ^A  plea  that  defendant  was  seised  in  his  demesne  as 

of  fee,  &c.  and  that  he  and  all  those  whose  estate,  &c.  have  a  right  of  way 
for  himself,  his  and  their  farmers  and  tenants,  occupiers,  &c.  is  good, 
without  alleging  that  the  defendant  is  occupier.    StoU  v.  StoU     .        .    354 

EJECTMENT. — 1.  Ck>llusion.— The  Court,  in  their  discretion,  will  set 
aside  a  writ  of  habere  facia%  poMessionem  executed,  and  let  in  a  landlord  to 
try  an  ejectment,  on  suggestion  of  collusion.  Doe  d.  Orocer$*  Company 
V,  Roe 742 

2.  Defence  by  landlord. — ^In  ejectment  where  the  defendant  comes 

in  as  landlord,  to  connect  him  with  the  premises  to  which  the  lessor  of  the 
plaintiff  makes  title,  it  is  enough  to  show  that  the  dedaration  in  ejectment 
was  served  upon  the  tenant  in  possession  of  these  premises.  Doe  d. 
Schofidd  V.  Alexander 830 

3.  Jud^ent— How   far   evidence    against   landlord. — ^Where 

premises  are  in  the  possession  of  a  tenant,  and  there  is  judgment  in 
ejectment  against  the  casual  ejector,  in  an  action  for  mesne  profits  and  costs 
of  ejectment  a^painst  the  landlord,  the  judgment  in  ejectment  is  no  evidence 
agamst  him,  without  proof  that  he  had  notice  of  the  ejectment,  so  that  he 
might  have  come  in  to  defend  it ;  but  a  subsequent  promise  by  him  to  pay 
the  rent  and  costs  amoimts  to  an  admission  that  he  is  liable  to  the  action. 
Hunter  Y.Britts 807 
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EJECTMENT— 4.  Notice  to  landlord.— The  Court  will  not,  after  a 
plaintiff  has  obtained  judgment  and  possession  in  an  undefended  ejectment, 
without  collusion,  and  has  sold  part  of  the  premises  and  transferred  the 
possession,  let  in  a  landlord  to  defend,  from  whom  his  tenants  had  concealed 
the  ejectment.     Goodtitle  v.  Badtitle 674 

5.  Sale   by  sheriff  under  fl.   fa. — Position  of  purchaser.— If 

the  sheriff  sell  a  term  under  a  writ  of  fi,  /a.  which  is  afterwards  set  aside 
for  irregularity  and  the  produce  of  the  sale  directed  to  be  returned  to  the 
termor,  the  termor  cannot  maintain  ejectment  to  recoyer  his  term  against 
the  vendee  under  tiie  sheriff.    Doe  d.  Emmett  v.  Thorn ....    485 

And  see  Landlord  and  Tenant. 

ELECTION^l.  Of  Alderman.     See  Corporation,  4,  5. 
2.  Parliamentary.    See  Parliament,  1. 

ESTATE  TAIL— Surrender  of  lease  by  quasi  tenant  in  tail. 
See  Landlord  and  Tenant,  16. 

EVIDENCE— 1.  Action  for  freight- Declarations  of  owner.— In  an 
action  by  the  master  of  a  ship  for  freight,  the  declarations  of  the  owner  for 
whose  benefit  the  action  is  brought  are  evidence  for  the  defendant.  Smith 
V.  Lyon 810 

2.  Concealment  of  facts. — Knowledge  and  concealment  by  a  bank 

of  facts  tending  to  a  strong  suspicion  of  Uieir  agent  being  engaged  in  a 
course  of  misconduct,  are  relevant  facts  to  be  proved  in  evidence  in  a 
proceeding  to  set  aside  a  security  bond  obtained  by  the  bank  to  cover  the 
agent's  default.     Sraith  v.  The  Bank  of  Scotland 67 

3.  Examination  of  witness  de  bene  esse. — The  plaintiffs  filed  a 

bill  in  chancery  for  the  examination  of  a  witness  de  bene  esse,  to  which  tho 
defendant  did  not  put  in  any  answer,  and  the  plaintiffs  afterwards  obtained 
an  order  of  the  Court  for  the  examination  of  the  witness,  and  gave  notice 
thereof  to  the  defendant,  and  of  the  interrogatories  intended  to  be  put,  and 
on  the  same  evening  examined  the  witness,  who  left  London  the  next  day 
for  a  foreign  country,  and  never  returned;  and  the  plaintiffs  afterwards 
obtained  a  further  order  that  the  deposition  of  the  witness  should  be 
published  in  order  that  it  might  be  read  m  evidence  at  the  trial :  Held,  that 
the  deposition  was  admissible  evidence  at  the  trial.     Cazenove  v.  Vaughan 

377 

4.  Of  authority  to  administer  oath. — Upon  an  indictment  for 

perjury  before  a  surrogate  in  the  Ecclesiastical  Court,  the  fact  of  the  person 
who  administered  the  oath  having  acted  as  a  surrogate  is  sufficient  primd 
facie  evidence  of  his  being  duly  appointed  and  having  authority  to 
administer  the  oath.    Bex  v.  Verelat 7Vd 

5.  Pedigree — Deposition   and   entry  by   deceased  person. — 

Upon  the  trial  of  an  ejectment  respecting  Black  Acre  between  A.  and  B.,  in 
which  it  was  necessary  for  A.  to  prove  that  he  was  the  legitimate  son  of 
J.  S.  A.  after  pro^g  by  other  evidence  that  J.  S.  was  his  reputed  father, 
offered  to  give  in  evidence  a  deposition  made  by  J.  S.  in  a  cause  in  chancery, 
instituted  by  A.  a^inst  0.  D.  in  order  to  perpetuate  testimony  to  the 
alleged  fact  disputed  by  C.  D.  that  he  was  the  legitimate  son  of  J.  S. 
B.,  the  defendant  in  the  ejectment,  did  not  claim  Black  Acre  under  either 
A.  or  C.  p.,  the  plaintiff  and  defendant  in  the  chancery  suit.  Held,  tiiat 
the  deposition  of  J .  S.  could  not  be  received  upon  the  trial  of  such  ejectment 
against  B.  as  evidence  of  declarations  of  J.  S.  the  alleged  father,  in  matter 
of  pedigree. 

Upon  the  trial  of  an  ejectment,  between  E.  and  E.,  in  which  it  was 
necessary  for  E.  to  prove  that  he  was  the  legitimate  son  of  W.,  who  was 

B,B. — ^VOL.  XIV.  8  K 
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then  dead:  E.,  after  proving  by  other  eyidenoe  that  W.  was  his  reputed 
father,  offered  to  give  in  evidence  an  entry  in  a  Bible  in  which  Bible  W. 
had  made  such  entry  in  his  own  handwriting  that  £.  was  his  eldest  son, 
bom  in  lawful  wedlock  from  G.  the  wife  of  W.,  on  the  1st  day  of  May,  1778, 
and  signed  by  W.  himself.  Held,  that  such  entrv  in  such  Bible  (or  in  any 
other  book,  or  on  any  other  piece  of  paper),  could  be  received  to  prove  that 
E.  is  the  legitimate  son  of  W.  as  evidence  of  the  declaration  of  W.  in  matter 
of  pedigree.     The  Berkeley  Peerage  Case 782 

JSVJLuENCS — 6.  Practice  of  Ecclesiastical  Court.— The  practice  of 
the  Ecclesiastical  Court  is  matter  of  fact  to  be  proved  by  evidence,  and  left 
to  the  jury.     Beaurain  v.  Scott 7o9 

•^ 7.  Begister  of  marriages. — ^The  Fleet  book  of  marriages  is  not 

evidence  as  a  register.    Lloyd  v.  Pauingham 228 

8.  Beputation — Custom  of  Manor. — ^Upon  a  question  whether  the 

lord  of  a  manor  was  entitled  to  the  coals  under  a  freehold  tenement  within 
the  manor,  it  is  competent  to  him  to  shew  by  parol  evidence  that  there  was 
a  known  distinction  within  the  manor  between  old  and  new  land,  and  that 
in  fact  the  plaintiff's  lands  lay  within  the  boundary  of  the  new  land ;  and 
also  to  shew  by  evidence  of  general  reputation,  as  well  as  acts  of  taking  coal 
imder  the  lands  of  other  freeholders  within  the  same  boundary,  that  the 
right  to  the  coals  under  the  plaintiff's  lands  was  in  the  lord.  Barnes  v. 
Mawson,  397.     And  see  Roe  d.  Bennett  v.  Jeffery 597 

9.  Of  reputation  as  to  right  of  common.    See  Common,  1. 

10.  Admission  of  Partner  is  evidence  against  firm.    Lucas  t. 

De  la  Cour 426 

11.  Of  Partner's  authority  to  give  guaranty  on  behalf  of  firm. 

See  Partnership,  2. 

And  see  Seduction,  and  IJjectnient,  3. 

EXECUTION— 1.  Pi.  fa.— What  is  seizure  by  sheriff.— Where  a 
sheriff's  officer  executed  a  writ  of  ft,  fa,  by  going  to  the  house  and  inform- 
ing the  debtor  he  came  to  levy  on  his  goods,  and  laying  his  hand  on  a  table 
and  saying,  **  I  take  this  table,"  and  then  locked  up  his  warrant  in  the  table 
drawer,  took  the  key,  and  went  away,  without  leaving  any  person  in 
possession,  and  after  the  ft,  fa,  was  returnable,  but  not  contmued,  the 
landlord  distrained  the  goods  for  rent.  Held,  that  the  sheriff  could  not 
maintain  trespass  against  him.     Blades  v.  Arundale      ....     555 

2.  What  rent  landlord  may  claim. — ^The  landlord  of  premises 

upon  which  the  goods  of  his  tenant  are  taken  in  execution  can  only  claim 
from  the  party  suing  the  execution  the  rent  due  at  the  time  of  taking  the 
goods,  and  not  that  which  accrues  after  the  taking  and  during  the 
continuance  of  the  sheriff  in  possession.  Hoskins  v.  Knight,  Bassett  v. 
Knight 424 

3.  Sheriff  may  not  sell  goods  at  under- value. — The  sheiiff 

having  taken  goods  in  execution  under  a  ^.  fa,  is  not  justified  in  selling 
them  to  the  niehest  bidder  greatly  under  their  value ;  but  if  he  cannot 
obtain  a  reasonable  price,  he  should  return  that  they  remain  in  his  hands  for 
want  of  buyers.     Keightley  v.  Birch 834 

4.  On  goods  of  testator  for  executor's  debt. — ^After  a  lapse  of 

six  or  seven  years,  equity  will  not  resti-ain  by  injunction  a  creditor  of  an 
executor  from  taking  in  execution  the  goods  of  a  testator,  for  the  executor*s 
own  debt.    Ray  v.  Ray 255 

And  see  Extent. 
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EZECUTOB — 1.  Bond  due  to — ^Priority.— An  executrix  gave  au 
acceptance  for  a  debt  due  from  her  testator,  taking  an  enga^ment  from  the 
drawer,  to  renew  the  bill  fi-om  time  to  time,  until  sufficient  effects  were 
received  from  the  estate  of  the  testator.  Held :  that  this  meant  sufficient 
effects  in  the  ordinary  course  of  administration ;  and  that  she  had  not 
precluded  herself  from  first  applying  assets  to  pay  3,000/.  to  trustees  for  her 
own  use  in  discharge  of  a  bond  given  by  her  husband  before  marriage  to 
that  effect,  before  she  paid  the  acceptance.    Bowerbank  v.  Monteiro      .     679 

2.  Carrying  on  testator's  business — ^Liability  for  bills  drawn 

on  behalf  of  firm. — ^The  executors  of  a  deceased  partner  continued  his 
share  of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter.  Held :  that  they  were  liable  upon  a  bill  drawn  for  the  accommo- 
dation of  the  partnership,  and  paid  in  discharge  of  a  partnership  debt; 
although  their  names  were  not  added  to  the  firm,  but  the  trade  was  carried 
on  by  the  other  partners  under  the  same  firm  as  before,  and  the  executors 
when  they  divided  the  profits  and  loss  of  the  trade,  carried  the  same  to  the 
account  of  the  infant,  and  took  no  part  of  the  profits  themselves.  Wightman 
v.  Townroe 475 

3.  Executor  proving  will  cannot  pretend  that  he  has  acted 

throughout  in  another  character. — A  partner  in  a  house  of  agency  in 
India,  where  a  deposit  is  made  in  trust  for  a  particular  purpose,  is  made  one 
of  the  executors  of  him  who  made  the  deposit,  and  proves  the  will.  Power 
of  attorney  sent  from  the  executors  in  Europe  to  the  house  of  agency  for 
them  to  act  under,  but  held  that,  as  the  partner  named  executor  had  proved 
the  will,  the  house  could  only  act  under  nis  authority,  and  he  himself  could 
not  renounce  the  executorship  and  act  in  another  character.  Graham  v. 
KtUe 96 

— >  4.  Competition  between  creditors  and  annuitant — Inquiry. — 
Where  there  was  a  doubt  as  to  the  consideration  for  an  annuity,  an  inquiry 
into  the  circumstances  was  properly  directed.     Hunt  v.  Maunsell         .      49 

5.   Uav  not  lend  money  upon  personal  security.— Executors 

should  not  lend  money  on  personal  security,  though  words  which  may  imply 
a  discretion  so  to  do,  are  used  by  the  testator.     Wilkes  v.  Steward      .      211 

6.  Plea  of  judgment  recovered. — A  ludgment  confessed  by  an 

executrix  to  a  creditor  of  the  testator  as  well  for  his  own  debt  as  in  trust  for 
the  debts  of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an  action 
brought  against  her  by  another  creditor  of  the  testator.     Tolputt  v.  WelU, 

40G 

7.  Action  by,  for  breach  of  covenant.    See  Covenant,  1. 

8.  Execution  on  testator's   goods  for  executor's  debt.    Ste 

Execution,  4. 

EXTEN^T — Tested  after  delivery  to  sheriff  of  subject's  writ. — 
Goods  seized  under  a  fi,  fa,  at  the  suit  of  a  subject  are  before  sale  liable  to 
be  taken  by  virtue  of  the  King's  extent,  tested  after  the  delivery  of  the  Ji. 
fa,  to  the  sheriff.    B,  v.  WtlU 347 

FBAT7D.  See  Criminal  Law,  Insurance  (Marine),  Id,  Goods,  Sale 
of,  3,  and  Vendor  and  Purchaser,  4. 

FBAT7D8,   STATUTE  OF,  s.  4.     See  Infant,  3. 

OOLF— Bight  to  play  on  St.  Andrew's  links.    See  Custom. 

QOODS  (SALE  OF)— 1.  Delivery — Separation  of  goods  from  bulk 
of  stock. — By  a  bargain  and  sale  of  twenty  tons  of  oil  out  of  a  merchant's 
stock,  consisting  of  several  large  quantities  of  oil,  in  divers  cisterns,  in  divers 

8  K  2 
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places,  no  property  passes :  there  must  be  a  separation  of  the  part  sold  from 
the  rest  of  the  stock.     Whiter.  Wilks 7S» 

GOODS  (SALE  OF)— 2.  Delivery— Parol  evidence  of  contract. — 
If  a  written  contract  for  the  sale  of  goods  specifies  no  time  for  deliyering- 
them,  in  an  action  for  not  delivering  them,  it  is  not  competent  for  the 
defendant  to  eive  narol  evidence  that  it  was  a  condition  of  sale  that  ihe 
goods  should  DO  taken  away  immediately,  or  that  by  the  usage  of  trad& 
where  goods  are  sold  to  be  delivered  at  a  distant  day,  the  time  is  always 
.mentioned  in  the  written  contract.     Oreaves  y.  Ashlin  .        .        .        .771 

3.  Fraudulent  misdescription  in  sale  by  auction. — It  is  usual 

in  the  sale  by  auction  of  drugs,  if  Ihey  are  sea-damaged,  to  express  it  in  the 
broker^s  catalogue.  Drugs  which  are  re-packed,  or  the  packages  of  which 
are  discoloured  by  sea- water,  bring  an  inferior  price,  although  they  may  not 
be  damaged.  The  defendants,  who  had  purchased  some  sea-damaged 
pimento,  re-packed  it,  and  advertised  it  in  catalogues,  which  did  not  notice 
that  it  was  sea-damaged  or  re-packed,  but  stated  that  it  might  be  viewed, 
although  but  little  facility  of  viewing  it  was  given :  they  exhibited  impartial 
samples  of  the  quality,  and  sold  it  by  auction.  Held,  tiiat  this  was  equiva- 
lent to  a  sale  of  the  goods,  as  and  for  goods  that  were  not  sea-damaged,  and 
that  an  action  lay  for  the  fraud.     Jones  v.  Bowden       ....     683 

4.  Sale  by  description. — ^Where  goods  are  sold  by  a  written  con- 
tract, which  contains  a  description  of  their  quality,  without  referring  to  any 
sample,  if  the  goods  do  not  correspond  with  that  description,  it  is  not  mate- 
rial for  the  vendor  to  shew  that  they  correspond  with  a  sample  exhibited  at 
the  time  of  sale  to  the  purchaser,  who  was  well  skilled  in  the  commodity, 
this  not  being  a  sale  by  sample,  but  by  the  description  in  the  written  con- 
tract.    Tye  V.  Fynmore 809 

5.  For  illegal  purpose — ^Recovery  of  price. — ^A  person  who  sells 

^oods  knowing  that  the  purchaser  intends  to  anply  them  in  an  illegal  trade, 
IS  nevertheless  entitled  to  recover  the  price  if  he  yields  no  other  aid  to  the 
illegal  transaction  than  selling  the  goods,  and  obtaining  permits  for  their 
delivery  to  the  agent  of  the  purchaser.    Hodgson  v.  Temple         .         .     738 

6.  Parol  waiver  of  contract. — ^Where  the  defendant  agreed  by  a 

written  contract  to  purchase  of  the  plaintiffs  300  hogs  of  bacon,  to  be 
delivered  at  fixed  times  and  in  specified  quantities,  and  after  a  part  of  the 
bacon  had  been  delivered,  requested  the  plaintiffs,  as  the  sale  was  dull,  not 
to  press  the  deliverv  of  the  residue,  to  which  the  plaintiffs  assented :  this 
was  to  be  understood  only  as  a  parol  dispensation  of  the  performance  of  the 
original  contract  in  respect  to  the  times  of  the  delivery,  and  therefore  was 
not  affected  by  the  Statute  of  Frauds.  The  defendant  was  held  liable  for  not 
accepting  the  residue  within  a  reasonable  time  afterwards.     Cuffy.  Penn. 

384 

7.    Payment  hy  bill — ^Benewal — ^Discharjg^e.— The  purchaser  of 

goods  to  be  paid  for  by  bill  upon  his  agent,  is  not  discharged  by  the  seller 
taking  a  renewal  of  the  bill  without  giving  him  notice,  if  the  agent  had  not 
funds  in  hand  to  pay  the  bill  when  it  became  due.     Clarke  v.  Aoe/     .      768 

—  8.  Kescission  of  contract. — ^A  broker  on  a  Saturday  sold  certain 
goods  of  the  defendant  to  the  plaintiff  for  a  stipulated  price,  subject  to  the 
plaintiff's  approval  of  the  quahty  upon  the  Monday  following,  and  sent  the 
sold-note  to  the  plaintiff  on  the  Saturday,  marked  with  the  words  *'  Quality 
to  bo  approved  on  Monday;*'  but  did  not  send  the  bought-note  to  the 
defendant  then,  because  he  had  met  and  informed  him  of  the  contract  on  the 
same  day ;  but  the  plaintiff  not  having  signified  his  disapproval  of  the  con- 
tract on  the  Monday,  the  broker  sent  the  sold-note  to  the  defendant  on  the 
Friday,  with  the  words  "  Quality  to  be  approved  on  Monday"  struck  out; 
Held  that  the  defendant  was  bound,  altiiough  on  receiving  the  note  he 
promptly  signified  his  disaffirmance  of  the  contract.     Humphries  v.  Carvalho 

280 
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GOODS  (SALE  OF) ^9.  Sale  for  illegral  purpose.— Where  the  plain- 
tifP,  a  druggist,  after  the  42  Geo.  III.  c.  38,  but  before  the  51  Geo.  III. 
€.  87,  sold  and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  that 
they  were  to  be  used  in  the  brewery :  Held,  that  he  could  not  recover  the 
price  of  them.     Langton  v.  Hughes 531 

And  see  Infant,  2,  3. 

GUARANTY.     See  Partnership,  2. 

HABEAS  CORPUS—Filing  of  writ.— The  Court  will  not  compel  the 
marshal  to  affile  of  record  a  writ  of  habeas  corpus  cum  causd,  by  virtue  of 
which  a  person  is  com  united  to  his  custody  in  execution.     Cooper  v.  Jones, 

632 

HIGHWAY— 1.  Evidence  of  dedication.— The  plaintiff  erected  a 
street,  leading  out  of  a  hiehwa;^ ,  across  his  own  close,  and  terminating  at 
the  edge  of  the  defendant  s  adjoining  dose,  which  was  separated  from  the 
end  of  the  street  for  twenty-one  years  (during  nineteen  of  which  the  houses 
were  completed,  and  the  street  publicly  watched,  cleansed,  and  lighted,  and 
both  footways  and  half  the  horseway  thereof  paved  at  the  expense  of  the 
inhabitants),  by  the  defendant's  fence :  Held,  that  this  street  was  not  so 
dedicated  to  the  public,  that  the  defendant  pulling  down  his  wall  might 
«nter  it  at  the  end  adjoining  to  his  land,  and  use  it  as  a  highway.  Woody er 
V.  Hodden 706 

2.  liimitation  of  time  within  which  action  against  officials 

may  be  brought. — Though  the  general  Highway  Act,  13  Geo.  III.  c.  78, 
s.  81,  directs  t^t  actions  against  any  persons  for  anything  done  or  acted  in 
pursuance  thereof,  shall  be  commenced  within  three  calendar  months  after 
the  fact  committed,  and  not  afterwards;  vet  if  surveyors  of  highways,  in  Uie 
execution  of  their  office,  undermine  a  wall  adjoining  to  the  highway,  which 
does  not  fall  till  more  than  three  months  afterwards,  they  are  subject  to  an 
action  on  the  case,  for  the  consequential  injury  within  three  months  after 
iihe  faUing  of  the  wall.    Boberts  v.  Bead 335 

3.  Bepair. — The  coimty  is  liable  to  repair  the  highways  for  300  feet 

in  length  next  adjoining  to  the  end  of  any  bridge  which  the  coimty  is  bound 
to  repair.     The  Inhabitants  of  the  West  Riding  of  York  v.  Rex        ,         .     751 

4.  Liability  to  repair  ratione  tenuree— Evidence  of  prescrip- 
tion.— Upon  the  tiial  of  an  indictment  for  not  repairing  a  highway,  which 
it  is  alleged  the  defendant  is  bound  to  repair  ratione  tenurae,  an  award  made 
under  a  submission  by  a  former  tenant  for  years  of  the  premises  can  neither 
be  received  as  an  adjudication ,  the  tenant  having  no  authority  to  bind  the  rights 
•of  his  landlord,  nor  as  evidence  of  reputation,  being  post  litem  motam.  Rex  v. 
€otton 780 

HXTSBAKD  AKD  WIFE— 1.  Husband's  liability  to  solicitor  em- 
ployed by  wife.— If  a  husband  turns  his  wife  out  of  doors,  and  it  is 
necessary  for  her  safety  to  exhibit  articles  of  the  peace  against  him,  he  is 
liable  to  an  attorney  employed  by  her  for  that  purpose. 

A  wife  was  indicted  fur  keeping  a  disorderlv  house,  which  she  had 
done  with  her  husband's  concurrence:  Held,  that  he  was  liable  to  an 
jittomey,  whom  she  employed  to  defend  her,  and  by  whom  he  knew  that  she 
was  defended.    Shepherd  v.  Mackoul 752 

2.  Separation — Beconciliation. — A  reconciliation  of  married  persons 

after  a  separation  entirely  does  away  the  effect  of  it.  But  the  fact  that  the 
parties  are  living  under  the  same  roof  does  not  prove  reconciliation,  bats- 
man V.  Olivia,  Countess  of  Ross 55 

And  see  Marriage. 
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INFANT — 1.  Maintenance. — ^Maintenanoe  under  the  ciFCumsiancea 
given  to  a  father,  who  had  6,000/.  a  year  of  his  own,  and  although  no  report 
of  debts  had  been  made.    Jervois  y.  Silk 216 

2.  Necessaries. — In  an  action  for  goods  (being  some  superfine  coats, 

and  the  ordinary  apparel  of  a  gentleman)  sold  to  an  infant,  it  is  a  proper 
case  for  a  jury  to  determine  whether  they  were  necessaries.  Maddox  v. 
Milifr 566 

3.  Kay  sue  on  beneficial  and  part  executed  contract. — An 

infant  may  sue  on  a  contract  in  part  executed  by  him,  and  which  is  for  his 
beuoiit ;  therefore  where  defendant  on  the  r2th  of  October  agreed  to  sell  to 
plaintilf  (an  infant)  all  the  potatoes  then  growing  on  three  acres  at  so  much 
per  acre,  to  bo  dug  up  and  carried  away  by  plaintiff,  and  plaintiff  paid  40/. 
to  defendaut  under  the  agreement,  and  dug  a  part  and  carried,  away  a  part 
of  those  dug,  but  was  prevented  by  the  defendant  from  digging  and  carrying 
away  the  residue :  Held,  that  he  was  entitled  to  recover  for  this  breach  of 
the  agreement.  Held  also,  that  such  agreement  (being  by  parol)  was  not 
within  the  4th  section  of  the  Statute  of  frauds.     Warwick  v.  Bruce      .    634 

INJUNCTION — Laches. — Where  a  party  stood  looking  on  while  an  act 
not  strictly  legal  was  done,  having  the  means,  but  without  taking  the  pro]>er 
steps  to  prevent  it,  the  remedy  by  injimction,  which  he  would  otherwise 
have,  was  gone.     Shand  v.  Henderson 202 

2.  Works  injuriouslv  aflTecting^  land. — A  company  executing 

works  iniuriously  affecting  land  in  alleged  exercise  of  their  statutory  powers, 
are  not  liable  to  be  restrained  by  injunction  unless  it  is  shewn  that  such 
statutory  powers  are  exceeded  or  not  employed  in  a  practicable  manner. 
Agar  Y.  The  EegenVs  Cajial  Company 217 

IMPBESSMENT — Certificate  of  protection.— A  protection  from  the 
impress  service,  granted  by  the  favour  of  the  Board  of  Admiralty,  though  for 
a  certain  time,  may  be  set  aside  at  pleasure  whenever  in  their  judgment  the 
exigency  of  the  public  service  requires  it :  and  it  matters  not  that  the  im- 
press warrant  is  of  a  piior  date  to  such  protection.    Herberts  case        •    394 

INSTJBANCE  (MABINE)-^l .  Abandonment.--Ship  insured  **  at  and 
from  Livei-pool  to  the  coast  of  Africa,  &c. ,  and  from  thence  to  the  West  Indies 
and  America."  On  her  arrival  on  the  coast,  tho  crew  mutiny,  and  resolve 
to  carry  the  ship  to  an  enemy's  port ;  but,  not  bein^  able  to  navigate  the 
vessel,  this  is  entrusted  to  the  boatswain,  who,  instead  of  making  for 
Cayenne,  as  the  crew  imagined,  steered  for  Barbados,  where  the  ringleaders 
were  seizeil,  and  some  executed.  A  government  agent  takes  possession  of 
the  ship,  and  sells  her,  and  her  outward  cargo  and  stores,  for  the  benefit  of 
all  concerned.  Under  these  circumstances,  the  assured  were  entitled  to 
abandon,  and  recover  as  for  a  total  loss.    Brown  v.  SmUh    .        .        .       7S 

2. Insurance  on  ship  Ruhyy  at  and  from  Halifax  to  Plymouth, 

captured  on  the  voyage — intelligence  of  the  capture  and  immediate  abandon- 
ment, and  ttoine  sreps  taken  by  the  underwnters  to  settle  the  loss.  News 
was  afterwards  received  of  her  re-capture,  upon  which  the  underwriters 
refused  to  settle,  except  for  a  partial  loss  :  Held,  that  upon  notice  of  abandon- 
ment, given  on  intelligence  of  the  capture,  the  transaction  was  closed,  and 
that  the  abandonment  had  been  accepted  by  the  underwriters.  Smith  v. 
RohfrUon 174 

3.  Average — ^Warranty  against,  '^  unless  general,  or  the  ship  be 

stranded." — Where  there  is  a  warranty  in  a  policv  of  insurance  against 
average,  **  unloss  general,  or  the  ship  be  stranded,"  if  during  the  voyage  the 
ship  is  forced  oi^hore  by  the  wind,  or  is  driven  on  a  bank,  and  remains  fast 
for  any  time,  this  is  a  sufficient  stranding  to  do  away  the  effect  of  the  war- 
ranty, although  the  ship  is  not  proved  to  have  thereby  received  any  material 
damage.     JIarman  y,  Vaitx 773 
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nfSUBANCE  (MABINE)--4.  ATerment  of  interest.— Joint  owners 
of  property  insured  for  their  joint  use  and  on  their  joint  account,  cannot 
recover  upon  a  count  on  the  policy,  averring  the  interest  to  be  in  one  of 
them  only.    Bell  y.  Ansley 322 

- —  5.  — —  It  is  necessary  in  a  declaration  on  a  policy  truly  to  de- 
scribe the  interest  on  which  the  policy  is  effected.  Therefore  if  A.  and  B., 
jointly  interested,  effect  an  insurance,  and  there  be  two  counts,  the  one 
ayerring  interest  in  A.  and  the  other  ayerring  interest  in  B.,  the  plaintiff  can 
recover  on  neither  count.     Cohen  y.  Hannam 702 

6.  Bottomry  bond. — ^An  assured  on  bottomry  cannot  recover  against 

the  underwriter  unless  there  has  been  an  actual  total  loss  of  the  ship :  for  if 
the  ship  exists  in  specie,  in  the  hands  of  the  owners,  though  under  circum- 
stances that  would  entitle  the  assured  on  the  ship  to  abandon,  it  will  prevent 
its  being  an  utter  loss  within  the  meaning  of  the  bottomry  bond.  ThomMcn 
y.  The  Royal  Exchange  Assurance  Company 388 

7.  Commencement  of  risk. — Where  a  policy  of  assurance  was  on 

eoods  at  and  from  Pemambuco  to  Maranham  ana  from  thence  to  Livernool, 
beo^nning  the  adventure  on  the  ^oods  from  the  loading  thereof,  on  boara  the 
ship  wheresoever:  Held,  that  it  would  cover  goods  previously  lo^ed  at 
Liverpool,  and  which  arrived  at  P.,  but  were  not  unloaded  there,  and  after- 
wards sustained  a  partial  loss  by  wreck  in  the  voyage  from  P.  to  M.  Qlad- 
stone  V.  Clay 479 

8. Policy  of  assurance  on  goods  at  and  from  G.  to  the  ship's  port  of 

discharge,  beginning  the  adventure  on  the  said  goods  from  the  loadmg  there- 
of aboard  the  said  ship :  Held,  that  the  policy  <ud  not  cover  goods  loaded  at 
an  anterior  port,  though  they  were  in  a  loaded  state  and  in  ^od  safety  at  G. 
just  before  effecting  the  insurance.     Mellish  v.  AllnuU  .        .        .     599 

9.  Termination  of  risk. — ^Where  a  ship  insured  at  Martinique  and 

all  or  any  of  the  windward  and  leeward  islands,  landed  the  greater  part  of 
her  cargo  at  Martinique,  and  sailed  with  the  residue  to  Antigua,  where  she 
was  wrecked  while  stopping  partly  to  dispose  of  the  residue  of  the  outward 
cargo,  and  partly  to  obtain  a  homeward  cargo :  Held,  that  the  underwriters 
were  not  liable.     Inglis  v.  Vaux 778 

10.  Concealment. — The  plaintiffs  effected  a  policy  of  assurance  on 

wines,  from  Oporto  to  London  on  the  12th  of  November,  at  which  time  they 
were  in  possession  of  two  letters  from  their  correspondents  at  Oporto ;  the 
first  of  which  dated  11th  of  October  stated  thus  :  **  We  are  loading  the  wines 
on  the  St'igy  Captain  Wheatley,  who  pretends  to  sail  after  to-morrow ; "  the 
other  dated  the  1 3th  of  October  enclosed  the  bills  of  lading,  which  were  filled 
up  *'  with  convoy ;  "  which  letters  the  plaintiffs  did  not  communicate  to  the 
imderwriters.  Before  the  assurance  was  effected  the  convoy,  with  which 
(presumably)  the  vessel  had  intended  to  sail,  had  arrived  without  her. 
Held,  that  there  was  a  material  concealment.     Bridges  v.  Hunter         .     380 

11. Non-disclosure  of  accident  to  ship. — The  plaintiffs  on  25th 

October,  1811,  effected  an  insurance  on  ship  at  and  from  her  port  of  loading 
to  her  port  of  discharge,  and  it  appeared  that  on  the  25th  of  tfuly  preceding, 
the  ship  whilst  in  her  port  of  loading  was  driven  on  a  rock  by  a  storm,  but 
got  off  without  appearing  to  have  suffered  material  damage ;  and  the  captain 
afterwards  wrote  a  letter  to  the  plaintiffs  without  communicating  the  acci- 
dent ;  which  letter  reached  them  on  the  5th  of  October ;  and  the  ship  after- 
wards arrived  at  her  port  of  discharge,  where  the  captain  made  a  protest 
detailing  the  accident,  and  statins  that  the  planks  of  her  bottom  must  have 
been  chafed,  and  her  bottom  otherwise  injured  by  striking  on  the  rock : 
Held,  that  the  plaintiffs  could  not  recover  as  for  an  average  loss  arising 
from  the  accident ;  for  the  captain  was  bound  to  communicate  the  accident, 
and  for  want  of  such  communication,  the  antecedent  damage  was  an  implied 
exception  out  of  the  policy  :  and  the  policy  not  being  made  void,  the  plain- 
tiffs could  not  recover  badk  the  premium.     Gladstone  v.  King       •        .    392 
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IN8UBAKCE  (MABINS)— 12.  Concealment— Mistake  of  broker 
as  to  position  of  skip  on  given  date. — If  an  insurance  broker  states,  by 
way  of  inference  and  computation,  that  a  ship  is  at  a  certain  place  at  the 
time  of  effecting  a  policy,  it  is  not  a  ground  of  avoiding  the  policy,  though 
the  broker  was  utterly  mistaken,  the  underwriter  not  taking  the  pains  to 
inquire  what  were  the  facts  on  which  the  broker  fonSied  his  conclusion. 
Bnne  v.  Featherttone 689 

13.  Deduction  for  returns  of  premium  by  broker. — Insurance 

brokers  are  not  entitled  to  deduct  for  returns  of  premium  due  on  policies,  the 
premiums  of  which  policies  formed  a  part  of  an  adjusted  account,  but  where 
the  events  entitling  them  to  such  returns  were  not  known  till  after  such 
adjustment ;  nor  can  they  deduct  for  returns  of  premium  on  some  of  the 
policies  for  the  premiums  of  which  the  action  is  brought,  the  events  entitling 
them  to  which  returns  happened  before  the  plaintiff  s  bankruptcy,  but  the 
returns  were  not  adjusted.    Parker  v.  Smith 366 

14.  Deviation. — ^A  ship  was    insured  from   Ijondon   to    Berbice, 

with  an  extensive  liberty  of  touching  and  trading  at  all  places.  Held,  that 
by  putting  into  Madeira  and  staying  there  after  the  convoy  with  which  she 
sailed  had  proceeded  on  the  voyage,  she  was  guilty  of  a  deviation  which  dis- 
charged the  underwriters.     Williama  Y.  Shee 811 

— --  15.  Fraud— Misrepresentation  by  insured. — A  liondon  merchant, 
insuring  at  Leith,  represents  (contrary  to  the  fact)  that  he  had  done  some 
insurance  at*Lloyd's,  upon  the  same  voyage,  at  the  same  ])remium  given  to 
the  Leith  underwriters,  who  (not  being  well  acquainted  with  the  nature  of 
the  risk  themselves)  subscribe  the  policy,  from  their  confidence  in  the  skill 
and  jud^ent  of  the  London  underwriters :  Held,  that  this  was  a  fraud 
which  vitiated  the  policy,  though  the  misrepresentation  was  not  sudi  as 
affected  the  nature  of  the  risk.    Sibbald  r.  Hill 160 

16.  Freight — Contribution  to  general  average. — A  ship  was 

chartered  from  London  to  the  £ast  Lidies,  there  to  deliver  her  outward 
cargo  and  return  thence  with  a  cargo  for  England  into  the  Thames ;  and  it 
was  agreed  that  the  charterers  should,  upon  condition  that  the  ship  per- 
formed her  voyage  and  arrived  at  London,  and  not  otherwise,  pay  &eight 
for  every  ton  of  goods  that  should  be  brought  home  at  so  much  per  ton ; 
the  ship  sailed  on  the  voyage  insured,  and  in  the  course  of  her  outward 
voyage  incurred  an  average  loss,  but  was  repaired  and  afterwards  performed 
her  voyage,  and  the  freight  was  received  :  Held,  that  the  freight  was  liable 
to  contribute  to  general  average,  and  that  the  underwriter  was  entitled  to 
deduct  in  respect  of  such  contribution.  Williams  v.  The  London  Assurance 
Company 441 

17.  Insurable  interest — Action  for  return  of  premium  after 

safe  arrival  of  ship. — Where  there  is  an  insurance  on  ship  and  freight, 
and  the  ship  has  arrived  in  safety  and  earned  freight,  the  assured  cannot 
afterwards  mim  a  return  of  premium  on  the  ground  that  he  had  no  insur- 
able interest,  on  account  of  a  defect  in  his  title  to  the  ship.  M'CtiUoch  y. 
Royal  Exchange  Assurance  Company 765 

18.  Licence  to  trade. — A  licence  to  trade  to  an  enemy's  counfay, 

granted  to  one  set  of  British  merchants,  cannot  be  used  to  cover  a  trading 
by  otiber  British  merchants,  without  connecting  them  together ;  as  by  shew- 
ing that  the  licensees  were  agents  at  the  time  for  the  others.    Busk  v.  Bell 

270 

19.  An  insurance  was  effected  on  property  shipped  in  this 

country  on  account  of  persons  domiciled  at  Hamburg  at  a  time  when  that 
city  was  in  the  possession  of  French  troops,  the  Senate  continuing  to  exer- 
cise the  powers  of  civil  government  as  before.  Held,  that  the  assured  was 
entitled  to  recover  for  a  loss  which  happened  in  the  course  of  a  voyage  per- 
mitted by  an  Order  in  Council.     Ilagedorn  v.  Bell         ....    497 
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INSX7BANCE  (MABINE)  ;-;  20.  Unlicensed  tradings  —  Foreign 
domicil.  —  The  plaintiff,  a  British -bom  subject  domiciled  in  America, 
effected  a  policy  of  assurance  on  ship,  freight,  aiid  goods,  at  and  from 
Virginia  to  any  ports  in  the  Baltic,  and  the  ship  was  captured  in  her  way 
to  Klsinore,  in  iJenmark,  Denmark  being  in  amity  with  America,  but  at 
war  with  this  country:  Held,  that  the  plaintiff  was  entitled  to  i^ecover. 
Bell  V.  Eeid  ;  Bell  Y.  BuUer 557 

21.  Loss  in  courae  of  delivery  to  ship. — Declaration  on«  policy 

of  assurance  on  goods  at  and  from  L.  by  land  carriage  to  H.,  and  at  and 
from  thence  by  a  packet  to  G.,  beginning  the  adventure  on  the  goods  from 
the  loading  on  board  the  ship.  The  goods  were  delivered  at  L.  to  carriers  to 
be  carried  by  land  carriage  t9  H.,  and  by  the  fraud  and  negligence  of  the 
servants  and  persons  employed  by  the  carriers  were  wholly  lost :  Held,  that 
this  was  a  loss  within  the  meaning  of  the  policy.     Boehmr,  Combe      .     611 

22.  Port  of  loading^--Prior  insurance. — Policy  on  goods  at  and 

from  G.  to  any  port  in  the  Baltic,  beginning  the  adventure  from  the  loading 
thereof  on  board  the  ship.  The  policv  was  in  continuation  of  a  former 
jK)licy ;  which  was  a  policy  from  V.  to  her  port  of  discharge  in  the  United 
Kingdom,  or  any  ports  in  the  Baltic,  to  return  12  per  cent,  if  the  voyage 
ended  at  G. :  Helo,  that  the  assured  were  entitled  to  recover,  although  the 
goods  were  not  loaded  on  board  at  G.  but  at  Y.,  and  although  the  defendant 
was  not  an  underwriter  on  the  former  policy.    Bell  v.  Hohaon       .         .     337 

23.  Port  of  discharge. — ^Whether  the  place  where  a  vessel  casts 

anchor,  is  within  her  port  of  discharge,  is  a  fact  for  the  jury,  not  a  question 
of  law.     Levin  v.  Newnham 648 

24.  A  ship  was  insured,  warranted  free  of  capture  in  port.     A 

letter  announcing  her  capture  stated  it  to  be  in  port,  on  which  the  under- 
writer and  assured  adjusted,  the  former  returned,  and  the  latter  received 
back,  the  premium.  It  afterwards  appeared  the  capture  was  not  in  port. 
Held,  that  the  assured  was  not  precluded  by  the  adjustment  and  repayment 
from  recovering  on  the  policy.    Reyner  v.  Ucdl 650 

25.  Total  loss. — Policy  of  assurance  on  goods  at  and  from  L. 

to  Q.,  warranted  free  of  particular  average,  and  the  ship,  owing  to  sea 
damage  in  the  course  of  ner  voyage,  was  obliged  to  run  into  port  and 
undergo  repair,  and  some  part  of  the  goods  were  damaged,  and  the  repairs 
detained  her  so  long  as  to  prevent  her  reaching  Q.  that  season,  and  no  other 
ship  could  be  procured  at  that  or  a  neighbouring  port  to  forward  the  cargo 
in  time,  so  that  the  voyage  was  abandoned,  and  the  ship  afterwards  sailed  on 
another  vovage  :  Held,  that  this  was  not  a  total  loss  of  the  goods,  and  that 
the  assured  could  not  abandon.    Anderson  v.  WalUs     ....     642 

26.  Partial  confiscation. — A  cargo  insured  by  a  valued  policy  was 

confiscated  and  sold;  but  the  enemy  permitted  the  foreign  consignee  to 
retain  from  the  proceeds  the  amount  of  his  acceptances ;  the  assured  not 
having  abandoned,  the  loss  became  partial  only,  and  the  assured  was  entitled 
to  recover  from  the  underwriter  a  sum  bearing  the  same  proportion  to  his 
subscription  as  the  loss  ultimately  sustained  bore  to  the  whole  value  in  the 
policy.     (Joldamid  v.  Gillies 671 

27.  Warranty  of  seaworthiness.— An  old  ship,  insured  *'at  and 

from  Honduras  to  London,"  sails  on  her  voyage,  and,  in  a  few  days  after, 
without  adequate  cause,  becomes  so  leaky  as  to  compel  the  master  to  return. 
She  strikes  on  a  reef  of  rocks,  and  is  lost.  The  House  drew  the  inference  of 
fact  that  she  was  not  seaworthy  at  the  commencement  of  the  ri^ik.  If  a  ship 
is  seaworthy  at  the  commencement  of  the  voyaj^e,  though  she  becomes  other- 
wise only  one  hour  after,  the  warranty  is  complied  with,  and  the  underwriter 
is  liable.     Watson  v.  Clark 73 

28.  Valued  policy— Total  or  partial  loss. — A  ship  was  chartered 

from  Liverpool  to  Jamaica,  there  to  take  on  board  a  full  cargo  for  Liverpool 
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at  the  ourrent  rate  of  freight,  to  be  paid  at  one  month  from  the  discharge 
of  her  cargo  at  Liverpool ;  atid  the  shipowners  effected  a  valued  policy  on 
the  freight  at  and  from  Jamaica  to  her  port  of  discharge  in  the  UDited 
Kingdom.  The  ship  arrived  at  Jamaica,  and  after  taking  on  board  one  half 
of  her  cargo,  was  lost  by  storm,  the  remainder  of  her  cargo  being  on  shore 
and  ready  to  be  shipped :  Held,  that  the  assured  were  entided  to  recover  as 
for  a  total  loss.     Vavidwny,  Willasey 438 

And9ee  Bail,  and  Principal  and  Agent,  1. 

INTE&KATIONAIi  LAW— 1.  Trading  by  aliens  in  time  of  war. — 
Though  a  State  may  be  in  the  military  possession  of  one  of  two  belligerents, 
that  will  not  constitute  her  subjects  enemies  to  the  other  belligerent,  if  the 
sovereign  power  of  the  latter  chooses  to  permit  a  continuance  of  commerce 
with  them.     JIagedorn  y.  Bell 497 

— ; —  2.  A  natural-bom  subject  of  this  country,  domiciled  in  a 

foreign  countiy  in  amity  with  this,  may  lawfully  exercise  the  privileges  of 
a  subject  of  the  country  where  he  is  domiciled  to  trade  with  another  country 
in  hostility  with  this.     Bdl  v.  Beid ;  Bell  v.  Buller        ....     557 

And  9ee  Bankruptcy,  10. 

JT7DOE — Action  against. — An  action  on  the  case  may  be  maintained 
against  a  Judee  of  the  Ecclesiastical  Court  who  excommunicates  a  party  for 
refusing  to  ooey  an  order  which  the  Court  has  not  authority  to  make,  or 
where  me  party  has  not  been  previously  served  with  a  citation  or  monition, 
nor  had  due  notice  of  the  order.     Beaurain  v.  Scott      ....     759 

JUDOMEMTT  DEBT.    See  Bankruptcy,  8,  9. 

JT7SISDIGTI0N— To  dissolve  marriage.     See  Marriage,  3. 

LANDLORD  AND  TENANT— 1.  Breach  of  covenant— Covenant 
for  perpetual  renewal. — Sab-lease  with  covenant  of  perpetual  renewal 
under  a  penalty  of  70/.  made  of  a  church  lease  held  by  an  administratrix  for 
the  benetit  of  her  children  and  herself.  Such  a  lea^e  cannot  be  supported, 
except  by  considering  the  option  to  pay  the  penalty  as  of  the  essence  of 
the  contract.     Magratier,  Archbold )5 

2. ' Covenant  to  sell  manure  to  in-coming  tenant. — ^Where 

the  out-gone  tenant  had  covenanted  with  his  landlord  to  leave  the  manure 
made  by  him  on  the  farm  and  sell  it  to  the  in -coming  tenant  at  a  valuation,  to 
be  made  hy  certain  persons ;  the  effect  of  such  covenant  is  to  give  the  out-gone 
tenant  a  right  of  on-stand  for  his  manure  upon  the  farm ;  and  the  possession 
of  and  property  in  it  remains  in  him  in  the  mean  time :  and  therefore  if  the 
in-coming  tenant  remove  and  use  it  before  such  valuation,  he  is  aaswerable 
to  the  out- gone  tenant  in  trespass.     Beaty  v.  Gibbons  ....     320 

3.  Covenant  to  plough  over  certain  parts  of  farm.— Cove- 
nant by  lessee  that  he  will  at  all  times  during  the  term  plough,  sow,  manure, 
and  cultivato  the  demised  premises  (except  the  rabbit-warren  and  sheep-walk) 
ia  a  due  course  of  husbandry ;  if  lessee  plough  the  rabbit-warren  ana  sheep- 
walk,  covenant  lies  against  him.     Duke  of  St.  Albans  Y,  Ellis       .         .361 

4.  Covenant  not  to  carry  on  trade. — A  lessee  of  a  house 

and  garden  for  a  term  of  years  covenanted  with  the  lessor  **  not  to  use  or 
exercise,  or  permit  or  suffer  to  be  used  or  exercised,  upon  the  demised  pre- 
iQisos,  or  auy  part  thereof,  any  trade  or  business  whatsoever,  &c  without 
the  liconco  of  the  lessor,  &c.  and  aftei^wards,  without  the  licence  of  the 
lessor,  assigned  the  lease  to  a  schoolmaster,  who  carried  on  his  business  in 
the  house  and  premises :  Held,  that  the  assignment  was  a  breach  of  this 
covenant,  and  the  lessor  was  entitled  to  re-enter  under  a  proviso  for  re-entry 
for  non-perlurmance  of  covenants.     Doe  d.  Bish  v.  Keeling  .        .        .    405 
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LANDLOBD  AND  TENANT— 5.  Breach  of  Covenant— LiabiUty 
of  assignee  of  lease. — ^A  trustee,  to  whom  two  leases  were  assigned  in 
trust  for  securing  an  annuity,  having  said  to  the  occupier  of  one  of  the 
demised  houses,  *'  You  must  pay  the  rent  to  me.  I  am  Ixjcome  landlord  for 
my  client,  who  has  the  annuity,  and  you  must  pay  the  ground-rents  for  me  " : 
Held,  that  the  trustee  was  liable  in  covenant  to  the  lessor,  as  assignee  of  both 
leases,  for  non-payment  of  rent  and  not  repairing.     Gretton  v.  Digtjles,    662 

6.  Eviction. — Where  premises  are  let  at  an  entire  rent,  an  eviction 

from  part,  if  the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a 
complete  defence  to  an  action  for  use  and  occupation.    Smith  v.  Raleigh    829 

7.  Implied  promise  by  lessor  to  pay  for  work  done  to  pre- 
mises.— ^A  lessor  contracted  to  pay  his  tenant  at  a  valuation  for  certain 
erections  pursuant  to  a  plan  to  be  agreed  on,  provided  they  were  completed 
in  two  months:  no  plan  was  agreed  on,  and  after  the  condition  broken,  the 
lessor  encouraged  the  lessee  to  proceed  with  the  work :  Held,  that  the  lessee 
might  recover  as  for  work  and  labour  on  an  implied  promise  aiising  out  of 
80  many  of  the  facts  as  were  applicable  to  the  new  agreement.  Barn  v. 
Mitler 653 

8.  Occupier  submitting  to  distress  for  rent  thereby  acknow- 
ledges tenancy. — If  the  occupier  of  a  house  submits  to  a  distiess  for  rent 
stated  in  the  notice  of  distress  to  be  duo  from  him  as  tenant  to  the  distrainer^ 
this  is  an  acknowledgment  of  the  tenancy.     Fanton  v.  Jonea  ,        .     757 

9.  Tenant^s   liability  for  rent  after  assignment  of  lease. — 

A.  being  assignee  of  a  lease,  puts  it  up  to  auction:  B.  becomes  the  pur- 
chaser, pays  a  deposit,  and  orders  an  assignment  to  him  to  be  proparea  by 
A.*s  solicitor ;  which  is  accordingly  prepared  and  executed  by  A. :  but  instead 
of  being  delivered  to  B.,  it  remains  in  the  possession  of  the  solicitor,  who 
claims  a  lien  for  the  expense  of  preparing  it :  Held,  that  to  an.  action  against 
A.  as  assignee  of  the  term  for  rent  ajcruing  due  after  he  had  executed 
the  assignment,  these  acts  were  sufficient  to  support  a  plea,  that  before  the 
rent  became  due,  he  had  assigned  to  B.     OdtU  v.  Wake        .        .        .    76;^ 

10.  Licence  to  assign. — If  the  vendor  of  a  lease,  in  which  is  a 

covenant  not  to  assign,  without  the  licence  of  the  lessor,  contract  to  assign 
his  interest,  it  is  incumbent  on  him,  and  not  on  the  purchaser,  to  procure 
the  lessor's  licence  for  the  assignment.    Lloyd  v.  Crispe        .        .        .     744 

11.  Licence  to  cut  timber. — Under  a  beneficial  long  lease,  reserv- 
ing liberty  to  the  lessee  to  cut  down  and  dispose  of  all  timber  and  cx)ppice, 
&c.  (the  value  of  which  was  included  in  the  purchase),  then  growing  or 
thereafter  to  grow  during  the  term ;  subject,  however,  to  a  proviso  that 
when  and  so  oiten  as  the  lessee  should  intend,  during  the  term,  to  sell  the 
timber,  &c.  growing  on  the  premises  or  any  part  thereof,  he  should  give 
notice  in  writing  to  the  lessor  of  ^uch  intention,  who  should  thereupon  have 
the  option  of  purchasing  it ;  and  on  the  lessor's  neglect  or  refusal  to  pur- 
chase, the  lessee  might  dispose  of  it  absolutely ;  if  the  lessee,  soon  after  the 
execution  of  the  lease,  band  fide  intend  to  cut  down  the  whole  of  the  then 
growing  timber  and  coppice,  &c.  and  give  notice  in  writing  to  that  effect,  and 
the  lessor  do  not  accept  the  purchase,  but  disclaims  it;  the  lessee  may  proceed 
to  cut  down  the  whole  in  dilterent  seasons  according  to  his  convenience,  and 
is  not  obliged  to  give  a  fresh  notice  at  every  succeeding  cutting :  and  this, 
though  the  lessor  had  in  the  interval  assigned  his  interest  in  the  land  to 
another.     OoodtitUy  Lessee  of  Luxmore  v.  Saville 305 

12.  Notice  to  quit — ^Waiver.— The  giving  of  a  notice  to  quit,  after 

the  expiry  of  a  former  notice,  is  generally  considered  as  an  acknowledgment 
of  an  existing  tenancy,  and  therefore  a  waiver  of  the  former  notice.  J)oe^ 
Lessee  of  j5rier/y  v.  Pa/mcr   .        . 284 
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IiAHDLOBD  AND  TBHAITT— 13.  Notice  to  quit— Whare  premiiBes 
are  taken  under  an  agreement  by  which  the  **  tenant  is  always  to  be  subject 
to  quit  at  three  montna*  notice,  this  constitutes  a  quarterl^r  tenancy,  which 
inay  be  determined  by  a  three  months'  notice  to  quit,  expiring  at  we  same 
time  of  the  year  it  commenced,  or  any  corresponding  quarter  day.  But 
although  the  tenant  under  such  an  agreement  enters  in  the  middle  of  one  of 
the  usual  quarters,  if  there  appears  to  be  no  agreement  to  the  contrary,  he 
will  be  presumed  to  hold  from  the  day  he  enters ;  and  the  tenancy  can  only 
be  determined  by  a  notice  expiring  that  day  of  the  year,  or  some  other 
quarter  day  calculated  from  thence.    Kemp  y.  Derrett ....    828 

14.  Glebe  land. — ^Where  a  notic?  to  auit,  giyen  by  a  rector  to 

the  tenant  of  his  glebe  land,  expired  on  the  25th  of  December,  and  on  the 
17th  of  January  following  a  sequestration  was  read  in  the  church,  and  the 
rector  afterwards,  by  order  of  the  sequestrator,  receiyed  from  the  tenant, 
who  held  oyer,  a  weekly  allowance,  which  he  described  in  a  receipt  as  issuing 
out  of  the  tithe  and  elebe :  Held,  that  the  rector  might  still  maintain  an 
ejectment,  layine  the  demise  on  the  1st  of  January,  as  between  the  25th  of 
December  and  the  17th  of  January  the  tenant  was  a  trespasser.  Doe  d. 
Morgan  y.  Bluch 80i 

^-^  15.  Notice  of  title — ^Use  and  occupation. — ^An  action  for  use  and 
occupation  is  maintainable  without  attornment  upon  the  stat.  4  &  5  Ann. 
c.  16,  ss.  9  &  10,  by  the  trustees  of  one  whose  title  the  tenant  (defendant) 
had  notice  of  before  he  paid  over  his  rent  to  his  original  landlord ;  though 
the  tenant  had  no  notice  of  the  legal  title  being  in  the  plaintiffs  on  tiae 
record.     Lumley  y.  Hodgson 315 

16.  Surrender  of  lease. — Qwui  tenant  in  tail  of  a  freehold  lease 

for  liyes,  may,  by  surrendering  the  old  lease,  without  the  trustees  joining, 
and  taking  a  new  lease  to  himself,  bar  the  remainders  oyer ;  notwithstanding 
there  were  prior  existing  trusts  at  the  time  of  such  surrender.  Blake  y. 
Luxtan 235 

17.  Use  and  occupation— Deduction  of  property  tax. — ^In  an 

action  for  use  and  occupation,  where  the  tenant  has  paid  the  property  tax 
before  action  brought,  he  has  a  right  to  deduct  it  at  the  trial.  Baker  y. 
Davis 814 

18.  Landlord's  claim  for  rent.    See  Execution,  2. 

And  see  Distress. 

UEN.     See  Solicitor,  1. 

LIMITATIONS  (STATUTE  OF}— 1.  Mortgage- Presumption  of 
satisfaction. — No  let^s  time  than  twenty  years  will  raise  a  presumption  that 
a  moitgago-term  has  been  assigned  or  surrendered.  Although  the  defendant 
in  ejectment  setting  up  the  mortgage-term  as  a  bar,  neither  proyes  that 
interest  continues  to  be  paid,  nor  accounts  for  his  possession  of  the  mort- 
gage-deed.    Doe  d.  Braudoii  y.  Calvert 734 

2.  Tenant  in  tail— Formedon  in  discender. — Tenant  in  tail  dies 

leaving  issue  in  tail  a  granddaughter  a  feme  covert,  the  granddaughter  dies 
covert,  leaving  issue  iu  tail  two  sons  infants,  the  elder  attains  the  age  of 
twenty-one  years  and  dies,  the  younger  attains  his  age  of  twenty-one,  and 
fourteen  years  after  issues  out  a  writ  of  formedon  in  the  discender.  Held, 
that  he  is  barred  by  the  statute  21  Jac.  I.  c.  16.     Cotterell  y.  DiUton     .    675 

And  ate  Bill  of  Exchange,  10. 

MANDAMUS— Canal  company  with  statutory  power  of  acquiring 
land. — The  Court  will  not  grant  a  mandamus  to  compel  a  canal  company, 
pursuant  to  the  provisions  of  an  Act  of  Parliament,  to  proceed  to  an  assess- 
ment, of  the  value  uf  land  taken  by  them  for  the  purposes  of  their  canal ; 
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and  also  of  the  recompense  to  be  made  for  the  damages  thereby  sustained ; 
if  the  parties  interested  in  the  land  do  not  make  their  application  to  the 
Court  within  a  reasonable  time  after  the  land  was  taken  by  the  company  ; 
espedally  if  the  parties  have  another  remedy  by  ejectment.  B,  v.  The 
Siainforth  and  Keadhy  Canal  Company 389 

And  see  Poor  Law,  1. 

MANOB — ^Evidence  of  custom. — Upon  a  question  whether  the  lord  was 
entitled  to  the  coal  under  a  freehold  tenement,  it  is  competent  for  the  lord 
to  shew  by  parol  eyidence  that  there  was  a  known  distinction  within  the 
manor  between  old  and  new  land,  and  that,  in  fact,  the  plaintiff's  lands  lay 
within  the  boundary  of  the  new  land.    Barnes  y.  Mawson    .         .        .     397 

And  see  Copyhold  and  Evidence,  1. 

MABB.IAGE — 1.  According  to  law  of  Scotland. — ^M'Adam  keeps  a 
woman  in  his  house  for  some  years  as  his  mistress,  and,  as  appears  from 
seyeral  circumstances  throughout  the  course  of  that  connexion,  contemplates 
the  probability  of  its  terminating:  in  marriage.  He,  on  a  certain  day,  calls 
some  of  his  servants  to  witness  his  marriage,  and  in  their  presence,  declares 
that  she  is  his  wife,  and  that  his  children  by  her  are  legitimate.  She  rises, 
gives  her  hand,  and  courtsies  in  token  of  assent,  but  says  nothing.  This 
per  se,  without  any  further  ceremony,  constitutes,  according  to  the  law  of 
Scotland,  a  complete  and  valid  marriage,  ipsum  matrimonium,  Af'Adam  v. 
Walker 36 

2. Kepute. — A  man  and  woman,  after  a  known  illicit  connexion, 

cohabit  toother  in  such  a  way  as  to  create  a  repute,  though  a  divided  one, 
of  their  being  married  persons ;  and  the  man,  in  order  to  get  lodgings  in  the 
houses  of  persons  of  respectability,  and  to  save  the  woman  from  rude  treat- 
ment b}r  one  of  his  companions  when  drunk,  acknowledges  tliat  the  woman 
is  his  wife.  Held  by  the  House  of  Lords,  reversing  a  decision  of  the  Court 
of  Session,  that  the  facts  and  circumstances  were  not  sufficient  to  infer  a 
marriage.     Cunninghams  v.  Cunninghams 189 

3.  Jurisdiction  to  dissolve  marriage — Domicile.— Marriage  at 

(Gibraltar  of  a  Scotchman  Tin  the  army)  to  an  English  woman.  While  retired 
on  half -pay  he  resides  witn  his  family  at  Durham,  for  the  education  of  his 
childrcTi,  and  is  again  employed  in  the  military  service,  but  still  keeps  his 
family  at  Durham,  where  it  remains  for  about  ten  years.  English  deed  of 
separation  between  the  husband  and  wife,  by  which  he  permits  her  to  choose 
her  own  residence,  and  she  resides  in  England.  Two  actions  of  divorce 
against  her  in  the  Scotch  Courts,  on  the  ground  of  adultery;  one  laying  the 
acts  of  adultery  in  England,  the  other  laying  them  in  Scotland.  Question, 
Whether  the  Scotch  Court,  imder  these  circumstances,  has  jurisdiction  to 
dissolve  the  marriage  P     Tovey  v.  Lindsay 19 

MISREPRESENTATION.    See  Insurance  (Marine),  15. 

MONEY  PAID— Under  mistake  of  law.—The  captain  of  a  King's  ship 
brought  home  in  her  public  treasure  upon  the  public  service,  and  treasure  of 
individuals  for  his  own  emolument ;  he  received  freight  for  both,  and  paid 
over  one- third  of  it,  according  to  an  usage  heretofore  established  in  the 
navy,  to  the  admiral  under  whose  command  he  sailed.  Discovering  that  the 
law  does  not  compel  captains  to  pay  to  admirals  one-third  of  the  freight, 
the  captain  brougnt  an  action  for  money  had  and  received,  to  recover  it  back 
from  the  admirars  executrix:  Held,  that  he  could  not  recover  back  the 
private  freight,  because  the  whole  of  that  transaction  was  illegal,  nor  the 
public  freight,  because  he  had  paid  it  with  full  knowledge  of  the  facts, 
although  in  ignorance  of  the  law,  and  because  it  was  not  against  conscience 
for  the  executrix  to  retain  it.    Brisbane  y.  Dacres         •        .        .        .718 

And  see  Bill  of  Exchange,  10. 
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KOKTGAGE  —  Presumption  of  satisfaction.  See  Limitations, 
Statute  of,  1. 

KAVY — Carrying  treasure  on  freight.    See  Ship,  4. 

NEOLIQENCK— Duty  of  occupier  of  house  to  fence  area. — It  is 
UDiversally  the  duty  of  the  occupier  of  a  house  having  an  area  fronting 
a  public  street,  so  to  fence  it  as  to  make  it  safe  to  passengers ;  and  it  is  no 
defence  to  an  action  against  him  for  neglecting  to  do  so,  whereby  the  plaintiff 
fell  down  into  the  area  and  was  hurt,  that  when  he  took  possession  of  the 
house,  and  as  long  back  as  could  be  remembered,  the  area  was  in  the  same 
open  state  as  when  the  accident  happened.  Coupland  y.  Hardingham  764 
And  Bee  Carrier. 

NUISANCE.    See  Injunction,  2. 

OATH — Evidence  of  authority  to  administer.     See  Evidence,  4. 

PARLIAMENT — 1.  Election^Who  is  a  candidate.— A  person  who 
is  Dominated  and  elected  to  serve  in  Parliament  for  the  city  of  Westminster 
without  being  present  at,  or  in  any  way  interfering  himself,  or  by  his  agents, 
with  the  election,  or  holding  himself  out,  or  authorizing  any  one  else  to  hold 
him  out  as  a  candidate,  but  afterwards  takes  his  seat  in  the  House  of  Com- 
mons, is  not  chargeable  under  stat.  51  Geo.  III.  c.  126,  with  the  expenses 
of  the  hustings.     Morris  v.  Burdett .     639 

2.  Newspaper  report  of  speech  delivered  in  House  of  Commons. 

See  Defamation,  2. 

PABTNEBSHIP— 1.  Admission  of  partner  is  evidence  against 
firm. — A  contract  was  made,  in  his  individual  cax>acity,  by  one  of  several 
partners,  who  at  the  time  declared  that  the  subject-matter  of  the  contract 
was  his  property  alone:  Held,  that  his  declaration  was  evidence  against 
all  the  partners,  and  therefore  they  could  not  sue  jointly  upon  ^di  a  con- 
tract.    Lucas  V.  De  La  Cour 426 

2.  Ghiaranty  of  debt  of  third  person— Evidence  of  authority  to 

bind  firm. — In  an  action  on  a  guaranty  for  the  debt  of  a  third  person, 
signed  by  one  of  two  partners  in  the  partnership  firm,  it  is  necessary  to  give 
some  evidence  beyond  the  relationship  of  partners  subsisting  between  them, 
that  the  one  who  signed  had  authority  to  bind  the  other  by  the  guaranty. 
But  for  this  purpose  it  would  be  sufficient  to  prove  a  parol  acknowledgment 
from  the  other  partner  subsequently  to  the  giving  of  the  guaranty,  or  to 
shew  a  previous  course  of  dealing,  in  which  similar  guaranties  had  been 
given  in  the  partnership  firm,  with  the  privity  of  both  partners.  Duncan 
V.  Lowndes *.         .         .     81d 

3.  Joint  liability  for  bills  drawn  upon  firm  by  partner  in  his 

own  name. — ^Where  one  of  several  partners,  with  the  privity  of  the  others, 
draws  bills  of  exchange  in  his  own  name  upon  the  partnership  firm,  in  favour 
of  persons  who  advance  him  the  amount,  which  he  applies  to  the  use  of  the 
partnership,  although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jomtly  sued  by  the  payees  for  money  lent.    Denton  v.  Bodie    .    823 

4.  What  is  sharing  profit. — ^A.  and  B.  ship  agents  at  different 

ports,  enter  into  an  agreement  to  share,  in  certain  proportions,  the  profits 
of  their  respective  commissions,  and  the  discount  on  tradesmen's  bills 
employed  by  them  in  repairing  the  ships  consigned  to  them,  &c.  By  this 
agreement  they  become  liable  as  partnera  to  all  persons  with  whom  either 
contracts  as  such  agent,  though  the  agreement  provides  that  neither  ^all 
be  answerable  for  the  acts  or  losses  of  the  other,  but  each  for  his  own. 

Waugh  V.  Carver 845 

And  see  Bankruptcy,  5,  6,  11,  and  Executor,  2,  3. 
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PABTT  WALL — Erection  at  joint  expense. — If  two  persons  have 
a  party  wallvx)ne  half  of  the  thickness  of  which  stands  on  the  land  of  each, 
thej  are  not  therefore  tenants  in  common  of  the  wall,  or  of  the  land  on 
which  it  stands:  although  the  wall  was  erected  at  the  joint  expense  of  the 
two  proprietors.     Matta  y.  Ilavjkina 69o 

PAYMENT— Appropriation.    S^e  Principal  and  Surety,  2. 

PEBJTJBT.     See  Evidence,  4. 

PLEADING.  jSfe  Arbitration,  2;  Executor,  6;  Easement,  2;  Prac- 
tice and  Reversioner. 

POO&  LAW — 1.  Order  for  Removal — ^Appeal — Judgment  entered  by 
mistake. — The  Court  will  not  grant  a  mandamus  to  the  Justices  at  sessions 
to  re*hear  an  appeal  against  an  order  of  removal,  after  judgment  given  by 
them,  and  entered  by  the  clerk  of  the  peace  for  quashing  tne  order ;  upon 
the  ground  that  the  Justices  at  sessions  were  divided  in  opinion,  and  tnat 
the  judgment  was  entered  by  mistake  instead  of  an  adjournment  of  the 
appeal.     B.  v.  The  Justices  vf  Leicestershire 494 

2.    Overseer — Statutory    time    for    delivering    account. — The 

50  Geo.  III.  c.  49,  which  requires  the  churchwardens  and  overseers  to 
submit  their  accounts  to  two  justices  at  special  sessions  to  be  holden  within 
the  fourteen  days  appointed  by  the  17  Oeo.  II.  c.  38,  for  delivering  in  the 
said  account  to  the  succeeding  overseers,  is  not  a  substitution  in  lieu  of  that 

S revision  in  the  17  Geo.  U.  but  is  cumulative,  and  if  the  overseer  refuse  to 
eliver  in  such  account  to  the  succeeding  overseers  within  the  fourteen  days, 
he  may  be  committed  by  two  justices  for  such  refusal.     Lester* s  case   .     364. 

3.  Bate— Value  of  land  due  to  extrinsic  circumstances.     See 

Bate. 

PBACTICE — 1.  Cost 3 — Solicitor's  lien — The  lien  of  the  plaintiff's  at- 
torney upon  the  debt  and  costs  recovered  in  the  cause  after  affirmance  upon 
writ  of  error,  must  be  satisfied  before  the  defendants  are  entitled  to  set  them 
off  against  a  judgment  recovered  by  them  in  another  cause  against  the 
plaintiff ;  and  costs  in  error  are  costs  in  the  cause.      Middleton  v.  Hill    422 

2.  Costs—Delay. — Purchase  of  trust  property  by  trustees  for  their 

own  benefit  set  aside,  but  costs  refused  on  account  of  the  delay.  A.-G.  v. 
Lord  Dudley 220 

— —  3.  Pleading— Discovery.— Plea  of  the  stat.  32  lien.  VIII.  c.  9,  s.  3, 
against  buying  and  selling  pretended  titles  to  a  bill  praying  discovery  of  a 
lease  alleged  to  the  plaintiff  by  the  defendant  in  breach  of  that  statute. 
Hitchins  Y.  Lande 214 

4.  Plea  in  bar  to  action  on  bond.     Mitchell  v.  Staveley      ,    287 

5.  Second    trial — Consolidation- rule. — If   the  Court  thinks    it 

reasonable  to  open  a  consolidation-rule,  and  try  a  second  cause,  they  will 
extend  to  the  second  trial  all  such  terms  made  compulsory  on  the  party 
successful  in  the  first  cause,  as  are  requisite  for  attaining  the  merits.  Cohen 
v.  Bulkeley 731 

6.  Setting  aside  proceedings — Performance  of  terms  a  con- 
dition precedent. — If  the  Court  directs  any  proceedings  to  be  set  aside  on 
terms,  the  terms  are  a  condition  precedent,  and  till  performance  of  the  terms 
the  proceedings  stand,  and  the  plaintiff  may  pursue  them  without  applica- 
tion to  the  Court.     Dodsley  v.  Lady  Hamilton 695 

7.  Of  Ecclesiastical  Court. — The  practice  of  the  Ecclesiastical 

Court  is  matter  of  fact  to  be  proved  by  evidence  and  lefc  to  the  jury.  Beuu^ 
rain  v.  Scott 759 

PBINCIPAL  AND  AGENT— 1.  Broker's  liability  for  premiums 
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on  policies — Set  off. — Although  in  the  ordinary  practice  of  marine  hi- 
Hurance,  the  broker  is  liable  to  the  underwriter  for  the  premium ;  there  *i 
no  implied  privity  between  the  broker  and  underwriter,  as  to  the  contr^t 
generally ;  and  therefore,  where  a  broker  effected  policies  of  assoranoe  •-> 
the  name  of  hit  principal  under  a  del  credere  commission,  but  without  t}i^ 
underwriter  being  cognisant  of  the  arrangement  by  which  the  broker  h.ti 
guaranteed  the  payment^of  losses.  Held  ;  that  the  broker  could  not  set  of 
losses  which  happened  on  those  policies  in  an  action  by  the  underwrite 
to  recover  premiums,  although  the  losses  claimed  were  total,  and  the  broker 
had  accounted  for  them  with  his  principal.     Camming  y,  Faregter        •    511 

PBINCIPAL  AND  AGENT— 2  Receipt  not  expressed  to  be  given 
on  principars  behalf.—  Agent  for  the  Bank  of  Scotland,  also  carryin?  cei 
the  business  of  a  banker  on  his  private  accoimt,  receives  monev,  for  which 
he  gives  a  receipt,  which  does  not  purport  on  the  face  of  it  to  be  given  ;or 
the  Governor  and  Company  of  the  Bank  of  Scotland.  Agent  becomes  in- 
solvent. The  bank  was  not  bound  by  the  act  of  its  agent,  although  tbv 
holder  of  the  security  supposed  that  he  was  dealing  with  the  Bank  of  Scot- 
land.    Bank  of  Scotland  Y.  Watson 11 

And  see  Tender.  , 

P&INCIPAIi  AND  SX7BETT— 1.  Bankruptcy  of  prmcipal—  \ 
Surety's  right  to  deduction  on  account  of  dividend  received  firom  i 
principal's  estate. — ^The  obligee  of  a  bond  given  by  principal  and  surety 
conditioned  for  the  payment  of  money  by  instalments,  wnohas  proved  undtr 
a  commission  of  bankruptcy  against  the  principal  the  whole  debt,  and 
received  a  dividend  thereon  of  2«.  Id.  in  the  pound,  may  recover  against  the 
surety  an  instalment  due,  making  a  deduction  of  2s.  Id.  on  the  amount  of 
such  mstalment,  and  the  surety  is  not  entitled  to  have  the  whole  dividend 
applied  in  discharge  of  that  instalment,  but  only  rateably  in  part  payment 
of  each  instalment  as  it  becomes  due.    Martin  v.  BreekneU  .        .         .579 

2.    Continuing   guaranty — ^Appropriation   of  payments. — k 

bond  entered  into  by  A.  and  B.  to  the  plaintiffs,  to  enable  A.  to  cany  on  his 
trade,  conditioned  for  the  pa^nraent  of  all  such  sums  not  exceeding  3,000/. 
which  should  at  any  time  tnereafter  be  advanced  by  plaintiffs  to  A.,  is  not  a 
continuing  guarantie  to  the  extent  of  3,000/.  for  advances  made  at  any  time, 
but  only  a  guarantie  for  advances  once  made  to  the  extent  of  3,000/.  Pay- 
ments made  generally  to  the  plaintiffs  on  the  account  of  A.  may  be  applied 
by  them  in  liquidation  of  a  balance  existing  against  A.  before  the  execution 
of  the  bond,  and  B.  cannot  insist  upon  their  being  applied  in  exoneration  of 
his  liability  on  the  bond,  although  at  the  time  of  his  entering  into  it 
plaintiffs  did  not  give  him  notice  that  any  balance  was  Ihen  existing 
against  A.    Kirhy  v.  The  Duke  of  Marlborough     .        .        .        •        .     673 

aXJO  WABSANTO.    See  Corporation,  3. 

BATE— Poor  rate— Value  of  land  due  to  extrinsic  circum- 
stances.— Land  of  which  the  annual  value  is  improved  by  a  spring  rising 
within  it  may  be  rated  to  the  poor  at  such  improved  value,  although  the* 
owners  of  the  land  who  are  also  occupiers  do  not  receive  any  of  the  profits 
derived  from  the  spring,  nor  does  any  part  become  due  in  the  parish  where 
the  land  lies.    R.  v.  The  New  River  Co 514 

BEVEBSIONEB— Sufficiency  of  Pleadings.— If  the  plaintiff  declare 
as  reversioner  for  an  injury  done  to  his  reversion,  the  declaration  must 
allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or  must  state  an 
injury  of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  his 
reversion ;  otherwise  the  want  of  such  allegation  will  be  cause  for  anest- 
ing  the  judgment.    Jackson  y.  Peeked 417 

8ALE  OF  GOODS.    Bee  aoods,  Sale  of. 


roi..  XIV.]  INDEX.  881 

SCOTIiAND— 1.  Law  of,  as  to  Sngliah  bankruptcy.    See  Bank- 
nxptcy,  10. 

2.  Law  of,  as  to  marriage.    See  Marriage. 

HEJyUCTlOlX — ^Evidence  as  to  previous  conduct  of  plaintiff. — ^la 
an  action  for  sedacing  the  plaintiff's  daughter  j^er  yuod  servitium  amisit,  the 
djEkug^hter  is  not  bound  to  answer  in  cross-examination,  whether  she  had  not 
previously  been  criminal  with  other  men.  In  such  an  action  evidence  cannot 
De  admitted  that  the  defendant  accomplished  the  seduction  by  means  of  a 
promise  of  marriage.  Nor  does  the  mere  cross-examination  of  the  daughter 
to  show  that  she  had  been  guilty  of  improper  conduct,  entitle  the  plaintiff  to 
co.lI  other  witnesses  to  her  character.    Bodd  v.  Norris  ....    832 

8H£BIFF— 1.  Becovery  of  fees. — The  sheriff  cannot  maintain  an 
a.ction  for  the  expense  iQCurred  in  seizing  and  keeping  possession  of  goods 
imder  a  fi,  fa.  at  the  request  of  the  party  suing  out  the  w!rit,  although 
tbey  are  not  sold,  on  account  of  his  refusing  to  give  an  indemnity  against 
the  claims  of  third  persons.    Bilke  v.  Havelock 758 

2.  Kay  not  sell  goods  greatly  under  their  real  value.     See 

Ssecution,  3. 

SHIP  AND  SHIPPING— 1.  Bill  of  lading— Endorsement— Lia- 
'bility. — ^Merchants  in  London  receive  from  a  mere  stranger  residing  abroad 
a  bill  of  lading  of  certain  goods  in  a  letter  requesting  them  to  effect  insur- 
ance. They  declining  to  do  business  for  the  consignor,  but  acting  bond  fide 
with  a  view  to  his  interest,  indorse  the  bill  of  lading  to  a  friend  of  his,  who 
receives  the  goods,  and  afterwards  fails  with  the  proceeds  in  his  hands. 
Held,  that  the  merchants,  by  indorsing  the  bill  of  laiding  were  liable  to  the 
consignor  for  the  amount.     Corlett  v.  Cfordon 813 

2.  ICaster's  right  to  detain  ^oods  for  wharfage  charges.— 

The  master  of  a  ship  has  no  right  to  detain  goods  for  wharfage,  if  the  con- 
signee tenders  the  freight,  and  requires  them  to  be  delivered  over  the  ship's 
side.    Bishop  v.  Ware loo 

3.  Average   Contribution — Sale  of  cargo  to  avoid  arrest. — 

The  master  of  a  ship  in  a  foreign  port  was  arrested  by  process  out  of  a 
Court  of  justice,  at  the  suit  of  me  agent  of  the  ship,  for  sums  of  money 
the  latter  had  disbursed  on  her  account,  and  the  master  not  being  able  to 
raise  money  by  other  means,  that  he  might  procure  his  liberation  and  pursue 
the  voyage,  sold  a  part  of  the  cargo.  Hela,  that  the  owner  of  the  goods  so 
sold,  had  no  right  to  a  contribution  in  the  nature  of  eeneral  average  from 
the  shippers  of  the  other  goods  on  board  which  arrived  safely  at  the  port  of 
destination.    BobsonY.  Wtison 817 

4.  Navy — Carrying  treasure  on  freight.— It  is  illegal  for  the 

commander  of  one  of  his  Majesty's  ships  of  war  to  carry  on  board  her,  on 
freight,  the  bullion  of  private  merchants,  without  an  order  from  an  authority 
competent  to  command  him  to  perform  that  service.    Brisbane  v.  Bacres    718 

5.  Sale  of  ship  <*  with  all  faults '' — Secret  defects.— Although  a 

ship  be  sold,  '*  to  be  taken  with  all  faulte,"  the  vendor  cannot  avail  himself 
of  that  stipulation,  if  he  knew  of  secret  defecte  in  her,  and  used  means  to 
prevent  the  purchaser  from  discovering  them,  or  made  a  fraudulent  repre- 
sentation of  ner  condition  at  the  time  of  the  sale.    Schneider  v.  Heath  .    825 

6.  Action  for  fireight— Declaration  of  owner.    See  Evidence,  1. 

And  see  Koney  paid. 

SOUGITOS— 1.  Lien.— An  attorney  has  a  lien  for  his  general  balance 
on  papers  of  his  client  which  come  to  his  hands  in  the  cotunse  of  his  profes- 
sional employment ;  and  where  the  attorney  discharges  a  security  of  the 
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on  policies — Set  off. — Although  in  the  ordinary  practice  of  marine  in- 
surance, the  broker  is  liable  to  the  underwriter  for  the  premium ;  there  is 
no  implied  privity  between  the  broker  and  underwriter,  as  to  the  contract 
generally ;  and  therefore,  where  a  broker  effected  policies  of  assurance  in 
the  name  of  his  principal  under  a  del  credere  commission,  but  without  the 
underwriter  being  cognisant  of  the  arrangement  by  which  the  broker  had 
guaranteed  the  payment^of  losses.  Held ;  that  the  broker  could  not  set  off 
losses  which  happened  on  those  policies  in  an  action  by  the  underwriter 
to  recover  premiums,  although  the  losses  claimed  were  total,  and  the  broker 
had  accounted  for  them  with  his  principal.     Cummin^  v.  Forester        •     511 

PBINCIP  AL  AND  AGENT— 2  Beceipt  not  expressed  to  be  jgriven 
on  principal's  behalf.—  Agent  for  the  Bank  of  Scotland,  also  carrying  on 
the  business  of  a  banker  on  his  private  account,  receives  money,  for  whicli 
he  gives  a  receipt,  which  does  not  purport  on  the  face  of  it  to  be  given  for 
the  Governor  and  Company  of  the  Bank  of  Scotland.  Agent  becomes  in- 
solvent. The  bank  was  not  bound  by  the  act  of  its  agent,  although  the 
holder  of  the  security  supposed  that  he  was  dealing  with  the  Bank  of  Scot- 
land.   Bank  of  Scotland  Y.  WaUoti 11 

And  see  Tender. 

P&INCIPAIi  AND  8T7RETT — 1.  Bankruptcy  of  principal  — 
Surety's  right  to  deduction  on  account  of  dividend  received  from 
principal's  estate. — ^The  obligee  of  a  bond  given  by  principal  and  surety 
conditioned  for  the  payment  of  money  by  instalments,  wno  has  proved  under 
a  commission  of  bankruptcy  against  the  principal  the  whole  debt,  and 
received  a  dividend  thereon  of  2s,  Id,  in  the  pouna,  may  recover  against  the 
surety  an  instalment  due,  making  a  deduction  of  2«.  Id,  on  the  amount  of 
such  instalment,  and  the  surety  is  not  entitled  to  have  the  whole  dividend 
applied  in  discharge  of  that  instalment,  but  only  rateably  in  part  payment 
of  each  instalment  as  it  becomes  due.    Martin  v.  Brecknell  .        •        .     579 

2.   Continuing   guaranty — ^Appropriation   of  payments. — A 

bond  entered  into  by  A.  and  B.  to  the  plaintiffs,  to  enable  A.  to  carry  on  his 
trade,  conditioned  for  the  paj^ment  of  all  such  sums  not  exceeding  3,000/. 
which  should  at  any  time  tnereafter  be  advanced  by  plaintiffs  to  A.,  is  not  a 
continuing  guarantie  to  the  extent  of  3,000/.  for  advances  made  at  any  time, 
but  only  a  guarantie  for  advances  once  made  to  the  extent  of  3,000/.  Pay- 
ments made  generally  to  the  plaintiffs  on  the  accoimt  of  A.  may  be  applied 
by  them  in  liquidation  of  a  balance  existing  against  A.  before  the  execution 
of  the  bond,  and  B.  cannot  insist  upon  their  being  applied  in  exoneration  of 
his  liability  on  the  bond,  although  at  the  time  of  his  entering  Into  it 
plaintiffs  did  not  give  him  notice  that  any  balance  was  then  existing 
against  A.    Kirhy  y.  The  Duke  of  Marlborough 673 

UTJO  WABSANTO.    See  Corporation,  3. 

BATE— Poor  rate^Value  of  land  due  to  extrinsic  circum- 
stances.— Land  of  which  the  annual  value  is  improved  by  a  spring  rising 
within  it  may  be  rated  to  the  poor  at  such  improved  value,  although  the* 
owners  of  the  land  who  are  also  occupiers  do  not  receive  any  of  the  profits 
derived  from  the  spring,  nor  does  any  part  become  due  in  the  parish  where 
the  land  lies.     Ji.  v.  7'a«  New  River  Co 514 

BEVEBSIONEB— Sufficiency  of  Pleadings.— If  the  plaintiff  declare 
as  reversioner  for  an  injury  done  to  his  reversion,  the  declaration  must 
allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or  must  state  an 
injury  of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  his 
reversion ;  otherwise  the  want  of  such  allegation  will  be  cause  for  arrest- 
ing the  judgment.    Jackson  v.  Pesked 417 

SALB  OF  GOODS.    See  Goods,  Sale  of. 
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SCOTLAKB— 1.  Law  of,  as  to  English  baxikruptcy.  See  Baxik- 
ruptcy,  10. 

2.  Law  of  I  as  to  marriage.    See  Marriage. 

SEpXJCTION— Evidence  as  to  previous  conduct  of  plaintiff. — In 
an  action  for  seducing  the  plaintiff's  daughter  j^er  quod  servitium  amisit,  the 
daughter  is  not  bouna  to  answer  in  cross-examination,  whether  she  had  not 
preyioujsly  been  criminal  with  other  men.  In  such  an  action  evidence  cannot 
06  admitted  that  the  defendant  accomplished  the  seduction  by  means  of  a 
promise  of  marriage.  Nor  does  the  mere  cross-examination  of  the  daughter 
to  show  that  she  had  been  guilty  of  improper  conduct,  entitle  the  plaintiff  to 
call  other  witnesses  to  her  character.    Bodd  y.  Norria  ...»    832 

SHEBIFF — 1.  Becovery  of  fees. — ^The  sheriff  cannot  maintain  an 
action  for  the  expense  incurred  in  seizing  and  keeping  possession  of  goods 
under  a  fi,  /a.  at  the  request  of  the  party  suing  out  the  wHt,  although 
they  are  not  sold,  on  account  of  his  refusing  to  give  an  indemnity  against 
the  claims  of  third  persons.    Bilke  y.  Haveloch 758 

2.  May  not  sell  goods  greatly  under  their  real  value.     See 

Szecution,  3. 

SHIP  AND  SHIPPINO— 1.  Bill  of  lading—Endorsement— Lia- 
bility.— ^Merchants  in  London  receiye  from  a  mere  stranger  residing  abroad 
a  bill  of  lading  of  certain  goods  in  a  letter  requesting  them  to  effect  insur- 
ance. They  declining  to  do  business  for  the  consignor,  but  acting  bond  fide 
with  a  view  to  his  interest,  indorse  the  bill  of  lading  to  a  friend  of  his,  who 
reoeiyes  the  goods,  and  afterwards  fails  with  the  proceeda  in  his  hands. 
Held,  that  the  merchants,  by  indorsing  the  bill  of  laiding  were  liable  to  the 
consignor  for  the  amount.     Corlett  y.  Uordon 813 

2.  Master's  right  to  detain  ^oods  for  wharfage  charges.— 

The  master  of  a  ship  has  no  right  to  detain  goods  for  wharfage,  if  the  con- 
signee tenders  the  freight,  and  requires  them  to  be  delivered  oyer  the  ship's 
side.    Bishop  y.  Ware Too 

3.  Average   Contribution— Sale  of  cargo  to  avoid  arrest. — 

The  master  of  a  ship  in  a  foreien  port  was  arrested  by  process  out  of  a 
Court  of  iustice,  at  the  suit  of  tne  agent  of  the  ship,  for  sums  of  money 
the  latter  had  disbursed  on  her  account,  and  the  master  not  being  able  to 
raise  money  by  other  means,  that  he  might  procure  his  liberation  and  pursue 
the  voyage,  sold  a  part  of  the  cargo.  Held,  that  the  owner  of  the  goods  so 
sold,  had  no  right  to  a  contribution  in  the  nature  of  eeneral  average  from 
the  shippers  of  the  other  goods  on  board  which  arrived  safely  at  the  port  of 
destination.    Bohsony.  wUson 817 

4.  Navy— Carr^^ing  treasure  on  fireight.—- It  is  illegal  for  the 

commander  of  one  of  his  Majesty's  ships  of  war  to  carry  on  board  her,  on 
freight,  the  bullion  of  private  merchants,  without  an  order  from  an  authority 
competent  to  command  him  to  perform  that  service.    Brisbane  v.  Bacres    718 

5.  Sale  of  ship  "  with  all  faults  "—Secret  defects.— Although  a 

ship  be  sold,  '*  to  be  taken  with  all  faults,'*  the  vendor  cannot  avail  himself 
of  that  stipulation,  if  he  knew  of  secret  defects  in  her,  and  used  means  to 
preyent  the  purchaser  from  discovering  them,  or  made  a  fraudulent  repre- 
sentation of  ner  condition  at  the  time  of  the  sale.    Schneider  v.  Heath  ,    825 

6.  Action  for  fireight— Declaration  of  owner.    See  Evidence,  1. 

And  see  Money  paid. 

SOLICITOR— 1.  Lien. — An  attorney  has  a  lien  for  his  general  balance 
on  papers  of  his  client  which  come  to  his  hands  in  the  course  of  his  profes- 
sional employment ;  and  where  the  attorney  discharges  a  security  of  the 
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client  with  money  furnished  to  him  by  the  client  for  that  purpose,  and  on 
payment  of  the  money,  has  delivered  up  to  him  a  lease  belonging  to  the 
client,  it  becomes  subject  to  the  attorney's  lien  for  his  general  balance. 
And  where  tiie  attorney  has  taken  his  client's  acceptances  in  security  for  the 
amount  due  to  him,  and  they  have  been  dishonoured,  he  is  placed  in  his 
original  situation  as  to  lien.     Stevenson  v.  Blakelock      .  '      •        .        .     525 

SOLICITOB — 2.  Lien. — Is  not  a  scrivener  unless  he  is  in  the  habit  of 
having  money  deposited  with  him  for  the  purpose  of  laying  it  out  on 
securities.    Adamay.  Malkin 837 

3.  Steward  of  manor-^Jurisdictiozi  of  Court  to  compel  delivery 

of  court-rolls.    See  Copyhold,  4. 

And  s€e  Practice,  1,  and  Husband  and  Wife,  1. 

SURETY,— See  Principal  and  Surety,  and  Evidence,  2. 

TENDEK—By  agent  of  sum  in  excess  of  that  authorised  by  prin- 
cipal.— A  tender  by  the  a^nt  of  defendant  of  the  whole  sum  demanded  by 
plaintiff,  by  pulling  out  his  pocket-book  and  offering  if  he  would  go  into  a 
neighbouring  pubhc  house  to  pay  it,  which  offer  tne  plaintiff  refused  to 
accept,  is  good,  although  the  agent  is  only  authorized  by  the  defendant  to 
tender  a  sum  eJiort  of  the  whole  sum  demanded,  and  offers  the  rest  at  his 
own  risk.     Jiead  v.  Qoldring .        .        > 694 

TBESPASS — Licence. — ^To  trespass  for  breaking  and  entering  the  plain- 
tiff's house,  and  making  a  noise  and  disturbance  therein,  the  defendant 
pleaded  a  licence,  to  which  the  plaintiff  replied  de  injurid.  Held,  that  the 
plea  was  supported  by  evidence  that  the  plaintiff  kept  a  billiard  table  in 
the  house,  at  which  all  persons  were  usually  permitted  by  him  to  play  at 
regulated  prices,  and  that  the  defendant  entered  the  house  for  the  purpose 
of  going  to  the  billiard  room,  ^though  while  in  the  house  he  was  guilty  of 
a  trespass  in  assaulting  the  plaintiff.    Ditcham  v.  Bond        .        .        .     835 

TBOVE&  AND  COITVEBSION— 1.  Crops.— Trover  does  not  lie  by 
an  in-coming  tenant  to  recover  the  value  of  the  away-going  crops  taken  by 
the  off-going  tenant,  who  continued  to  hold  the  land  as  tenant  trom  year  to 
year  after  the  expiration  of  an  old  lease,  which  referred  to  him  the  right 
after  the  end  of  the  term  at  Lady-day  '*  to  fence  in  and  preserve  all  such 
hard  corn  as  should  be  sown  on  the  premises  the  winter  seedness  preceding, 
so  as  the  same  exceeded  not  twenty-nine  acres,  and  was  summer  fallow^ 
and  well  manured,  &c.  and  at  harvest  to  reap  and  carry  away  the  same.'* 
Boraston  v.  Green 297 

2.  Conversion   of  bank-notes   by   corporation.  —  Trover   lies 

against  a  corporation;  and  if  it  be  essential  to  their  conversion  of  the 
property  that  they  should  have  authorized  it  imder  their  seal,  such  authority 
will  be  presumed  after  verdict.     Yarborouyh  v.  The  Bank  of  England  .     272 

3.  Property  in  book  used  by  servant  for  purposes  of  business. 

— A  calico  printer  is  entitled,  after  having  discharged  his  head  colourman, 
to  the  booK  in  which  that  servant  has  entered  tne  processes  for  mixing 
colours  during  his  service,  although  many  of  the  processes  were  the  inven- 
tion of  the  head  colourman  himself.    Makepeace  v.  Jackson  .        .        .    664 

4.  Unstamped  agreement. — ^Trover  lies  for  an  imstamped  agree- 
ment, if  it  can,  upon  pa3rment  of  a  penalty  and  stamp  duty,  be  stamped  and 
rendered  available.    Scott  v.  Jones 686 

5.  Conversion  by  banl^er  pf  Ipst  biU  Qf  pxphan^e.    See  Bill  qf 

Sxchan^e,  4, 
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TBTJSTEB— 1.  Power  to  lend  money  on  personal  security.— A  power 
to  lend  trust  money  upon  real  or  personal  security,  does  not  enable  trustees 
to  accommodate  a  trader  with  a  loan  upon  his  bond.    Langston  v.  OUivant 

213 

2.  Purchase  by  trustees  for  their  own  benefit.— Purchase  of 

trust  property  by  trustees  for  their  own  benefit  set  aside  after  a  considerable 
lapse  of  tune,  as  against  a  purchaser  for  value  from  the  trustees. 

Costs  refused  on  account  of  the  delay.    Attorney -Qeneral  v.  Lord  Dudley 

226 

3.  Lapse  of  time. — ^A  purchase  by  a  trustee  not  set  aside  after 

a  lapse  of  18  years.     Gregory  v.  Gregory 244 

4.  Benewal  of  lease  by  trustee  for  bis  own  benefit. — A  trustee 

of  a  lease  renewing  for  his  own  benefit  is  considered  as  still  holding  for  his 
cestui  que  trust,  even  where  it  is  clear  that  the  lessor  would  not  have  renewed 
for  the  cestui  que  trust,    Fitzgihbon  v.  Scanlan 62 

VENDOR  AND  PUBCHASEB— 1.  Action  to  set  aside  sale.— 
Judicial  sale  of  part  of  an  entailed  estate,  for  redemption  of  the  land-tax, 
made  by  decree  of  the  Court  of  Session,  imder  authority  of  the  Acts  of  Par- 
liament, afterwards  reduced ;  the  terms  of  the  Act  not  navin^  been  complied 
with,  &c.,  and  the  heir  of  entail  in  possession  having  been  himself  the  pur- 
chaser, by  the  intervention  of  a  trustee.  This  judgment  affirmed  in  the 
House  of  Lords,  on  the  ground  of  the  particular  relation  in  which  the 
purchaser  stood  with  respect  to  the  estates.     Lawrie  v.  Lawrie     .        .     207 

2.  Defective    repair    of  premises  —  Compensation.— A   vendor 

knowing  that  a  house  which  he  was  about  to  sell  was  in  a  defective  state  of 
repair  ^win^  to  dry  rot  in  the  timbers),  and  that  such  defect  was  not 
apparent  without  careful  examination,  induced  a  purchaser  to  execute  an 
agreement  for  the  purchase  thereof  by  stating  that  the  house  was  in  a  good 
state  of  repair.  Tne  vendor  also  knew  that  uie  purchaser  in  consequence  of 
this  statement  omitted  to  employ  a  surveyor  and  so  signed  the  agreement  in 
ignorance  of  the  defect :  Held,  that  the  purchaser  was  entitled  to  compen* 
sation  for  the  defect  by  way  of  abatement  or  deduction  from  the  purchase 
money.     Grant  v.  Munt 231 

3.  False    representation — Beasonable   belief   in   assertion.— 

Where  a  vendor  representing;  himself  as  owner  in  f^o  simple  subsequently, 
and  before  completion  of  the  contract,  receives  information  which  makes 
such  representation  inaccurate,  but  yet  allows  the  purchaser  to  complete  iu 
ignorance  of  this  information,  such  non-disclosure  amounts  to  fraudulent 
concealment,  and  the  sale  may  be  set  aside  in  equity  even  after  completion, 
although  the  vendor  reasonably  believed  that  the  title  would  never  be 
impea^ed.    Edwards  v.  M*Leay 261 

4.  Fraud.— Sale  of  mortgaged  estates  for  payment  of  mortgage  and 

judgment  debts,  under  a  decree  of  Court  fraudulently  obtained  in  1733  by 
collusion  between  the  tenant  for  life  and  others,  to  the  prejudice  of  those  in 
remainder,  questioned  in  1796  by  the  tenant  in  tail  three  months  from  the 
time  when  his  title  accrued,  established  in  the  Irish  Chancery  in  1801,  set 
aside  by  the  Lords  in  1813  as  to  part  which  was  sold  to  a  person  cognizant 
of  the  fraud,  and  strong  doubts  expressed  by  Lord  Redesdale,  if  the  case 
had  come  before  them  whether  it  would  not  have  been  also  set  aside  as  to 
that  portion  which  was  purchased  by  one  not  actually  cognizant  of  the 
fraad,  but  who  might  have  discovered  it  by  inspecting  the  proceedings  on 
the  face  of  which  it  was  apparent.   Gore  v.  Stacpoole.  Stacpoofe  v.  Gore        1 

5.  Obligation  to  carry  out  plan  exhibited  at  time  of  sale.— The 

,^       mere  exhibition  of  apian  of  a  new  street,  at  the  time  of  the  sale  of  a  piece  of 
ground  on  which  to  build  a  house  in  the  line  of  the  intended  street,  does  not 
ill^       of  itself  amount  to  a  warranty  or  engagement  that  all  that  is  exhibited  on 


\^ 
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the  plan  shall  be  done,  more  especially  where  the  purchaser  has  a  distinct 
contract  put  into  the  solemn  form  of  a  charter,  in  which  nothing  is  said  I 
about  that  which  he  claims  merely  on  the  foimdation  of  its  haying  been 
exhibited  on  the  plan.    Feoff tes  of  HeriaCs  Hospital  t.  Gihwm       .  .164 

VENDOB  AND  FX7BCHAS£B^6.  Sale  by  one  tenant  in  common 
to  another — Payment  of  purchase  money. — ^Motion  by  one  tenant  in 
common  who  had  agreed  to  sell  to  the  other,  that  the  latter  should  pay  his 
purchase  money  into  Court,  refused ;  where  such  purchaser  had  been  bef<n« 
and  at  the  time  of  the  purchase  in  possession  of  the  whole,  with  the  appro- 
bation of  the  other  tenant  in  common.    Frtthody  y.  Perry    .        •         .219 

7.  Purchase  by  trustee— Lapse  of  time.   Gregory  y.  Oregary    144 

WAGSB — ' '  Immoral  and  impolitic." — ^A  wager  by  which  the  defendant 
received  from  the  plaintiff  100  guineas  on  the  31st  of  May,  1802,  in  con- 
sideration of  paying  the  plaintiff  a  guinea  a  day  as  lon^  as  Napoleon  Bona- 
parte (then  first  consul  of  the  French  Bepublic)  should  hve ;  which  bet  arose 
out  of  a  conversation  upon  the  probability  of  nis  coming  to  a  violent  death 
by  assassination  or  otherwise,  is  void  on  the  grounds  of  immorality  and 
impolicy.     Gilbert  v.  Sykes .     327 

WARRANT  OF  ATTORNEY— 1.  To  three— Entry  up  of  judg- 
ment by  survivors.— Warrant  of  attorney  to  confess  a  judgment  to  thr^ 
and  one  dies,  the  Court  will  permit  judgment  to  be  enterea  by  the  survivors. 
Faidall  v.  May 593 

2.  Form  of. — ^A  warrant  of  attorney  need  not  be  by  deed,  nor  does 

it  require  an  attesting  witness.    Kinneraley  v.  Mussen  ....     750 

WILL— 1.  "All  that  my  farm  called  T.  fjBurm."— Devise  of  "all 
that  my  farm  called  Trogues  farm,  now  in  the  occupation  of  A.  C.,'*  is  not 
necessarily  limited  to  the  lands  of  Trogues  farm  in  the  occupation  of  A.  C, 
but  may  be  shewn  by  evidence  to  ext^d  to  other  lands  of  Trogues  farm  not 
in  his  occupation.     Goodtitle  d.  Radford  v.  Southern      ....     435 

2.  Conversion. — ^A  direction  by  will  to  trustees  to  lay  out  money  in 

hand  or  at  interest,  may  operate  as  a  conversion,  though  the  trustees  have 
disclaimed  the  office,  if  it  appears  from  the  wiU  that  the  testator  intended 
that  land  should  be  purchasea.     Cowley  v.  HartsUmge  ....       86 

3.  Oift  over — **  or." — In  the  case  of  a  gift  over  if  A.  died  under 

thirty-one  and  unmarried,  *'  or"  was  construed  as  *'  and,"  to  give  effect  to 
intent  of  testator.     Grant  y.  Dyer 116 

4.  **  Or." — Under  a  devise  to  the  son  of  the  testator  of  the  residue  of 

the  testator^ 8  estates,  &c. ;  but  in  case  he  should  die  under  twenty-one,  or 
(which  is  to  be  read  as  and)  should  leave  no  issue  mide  or  female,  then  to 
the  testator*s  daughter  surviving,  and  her  heirs  male  or  female ;  but  in  case 
his  son  and  daughter  should  both  die,  leaving  no  issue,  then  to  his  cousin 
and  his  heirs ;  the  son  takes  a  fee  with  an  executory  devise  to  the  daughter, 
upon  the  event  of  his  dying  under  twenty-one,  and  without  leaving  issue ; 
with  another  executoiy  devise  over.    Right,  Lessee  of  Day  v.  Day       .     294 

5.  Legal  estate. — Devise  to  A.  in  trust  to  permit  and  suffer  the 

testator's  widow  to  have,  hold,  use,  occupy,  possess,  and  enjoy  the  full,  free, 
and  uninterrupted  possession  and  use  of  oil  interests  of  monies  in  the  funds, 
and  rents  and  profits  arising  from  the  testator's  houses,  for  her  natural  life, 
if  she  should  remain  unmarried ;  and  that  her  receipts  for  all  rents,  dbc.  with 
the  approbation  of  any  one  of  his  trustees,  shoula  be  good  and  valid,  she 
provioing  for  and  educating  properly  the  testator's  children,  and  also  paying 
two  annuities  thereby  bequeathed  to  M.  D.  and  M.  I.  of  20^  for  their  hves, 
besides  board  and  lodging  to  M.  I.,  and  that  his  children  should  be  solely 
under  their  mother's  direction  until  marriage,  or  properly  provided  for: 
Held,  that  the  legal  estate  was  in  the  trustee.     Gregory  y.  Hendenon  •    665 
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"WILL — 6.  **  Next  of  kin." — Upon  the  construction  of  &  will,  the  gift  of 
the  residue  after  a  life  interest  to  tne  testator's  next  of  kin ;  held  to  mean 
next  of  kin  at  the  death  of  the  wife,  and  not  those  living  at  the  testator's 
death ;  they  having  express  bequests  under  the  will.    Miller  v.  Eaton  .    259 

7.  Bevocation  by  codicil.— A  will  devising  estates  for  life  without 

impeachment  of  waste,  not  revoked  by  a  codicil  directing  the  trustees  to  let 
until  the  tenant  for  life  married,  by  leases  under  which  the  lessees  should  be 
impeachable  for  waste,  and  the  rents  were  to  be  accumulated  and  invested 
in  land.  The  tenant  for  life  remains  entitled  to  the  timber.  Lushington  v. 
Boldero 251 

8.  Tenancy  in   common  with    survivorsbip.  —  Devise  to  the 

three  sisters  of  the  testator  for  and  during  their  joint  natural  lives,  and  the 
natural  life  of  the  survivor,  to  take  as  tenants  in  common  and  not  as  joint 
tenants ;  remainder  totrustees  during  the  respective  lives  of  the  sisters  and 
the  life  of  the  survivor,  to  preserve  contingent  remainders ;  and  from  and 
after  their  respective  deceases  and  the  decease  of  the  survivor  remainder 
over :  Held,  that  the  sisters  either  took  the  estate  as  joint-tenants  to  be  regu- 
lated in  its  enjoyment  as  a  tenancy  in  common ;  or  as  tenants  in  common 
with  benefit  of  survivorship.    Doe  d.  Borwell  y,  Ahey  .        .        .        .    487 

9.  Tenant  in  tail  after  possibility. — Devise  of  a  reversionary 

estate  in  a  messuage,  &c.  to  the  testator's  wife  for  the  term  of  her  natural 
life,  and  from  and  after  her  decease  to  the  heirs  of  her  body  by  the  testator 
la'vtdPuUy  begotten,  or  to  be  begotten ;  and  for  want  of  such  issue  remainder 
over ;  me  wife  is  tenant  in  tail  after  possibility,  after  the  period  from  her 
husband's  death,  when  she  mi^ht  have  had  issue  by  him,  though  there 
never  was  any  issue  of  the  marriage.    Piatt  v.  Powlea  ....    587 

10.  Term  of  99  years — Omission  to  declare  trusts. — ^Where  a 

term  was  created,  and  no  trusts  of  it  declared,  but  the  estate  devised  to 
tenants  for  life  with  remainders  over,  the  Court  decided  that  there  was  no 
resulting  trust  as  to  the  term,  but  that  it  attended  the  inheritance.  Sidney 
Y.Miller 247 

11.  "  Things." — General  word,  **  things,"  following  particulars  enu- 
merated, are  confined  to  things  ejasdem  generis*    Stuart  v.  Marquis  of  Bute 

14 

-  12.  **  To  be  begotten." — ^Devise  to  the  use  of  A.,  only  surviving 
son  of  J.  S.,  for  life,  and  to  his  first  and  other  sons,  &c.,  and  for  default  of 
such  issue  to  the  use  of  the  first,  second,  and  of  all  and  every  other  son 
and  sons  of  J.  S.  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body 
of  such  first  and  other  sons,  with  proviso  that  the  said  A.  and  his  first  and 
other  sons,  and  also  the  first  and  other  sons  hereafter  to  be  bom  of  the 
said  J.  S.  should  reside  at  the  family  house,  &c.  Held,  that  the  second 
son  of  J.  S.,  bom  before  the  date  of  the  will  should  take  upon  the  death 
of  A.  without  issue.    Doe  d.  James  v.  Hallett 408 

13.    Vested   remainder.— Devise   of  all  the   testator's   freehold 

estates  to  J.  S.  for  life,  and  on  his  decease  to  and  among  his  children 
equally,  at  the  age  of  twenty-one,  and  their  heirs,  as  tenants  in  common ; 
but  if  only  one  child  shall  live  to  attain  such  age,  to  such  child  and  his  or 
her  heirs,  at  his  or  her  age  of  twenty-one;  and  in  case  J.  S.  shall  die 
without  issue,  or  such  issue  shall  die  before  twenty-one,  then  over :  Held, 
that  the  children  of  J.  S.  took  a  vested  remainder.    Doe  d.  Boake  v.  Nowell 

445 

14.  *'  When  and  as" — Maintenance. — ^A  gift  to  all  and  every  the 

children  of  A.  B.  **  when  and  as  "  they  respectively  attain  twenty-one,  with 
a  ^t  over  of  the  share  of  any  child  dpng  before  twenty-one  is  vested. 
Children  are  entitled  to  interest  upon  such  a  bequest  by  way  of  maintenance 
if  the  testator  thereby  intended  to  provide  maintenance  for  them.  Lambert 
Y,  Barker 224 


886  INDEX.  [R.B.  VOL.  xir. 

Wl^^yBSS— KTftminfttion  de  bene  esse.    See  Evidence,  3. 

WOBDS-<*  AU  tliat  my  farm  caUed  T.  &rm."    ^ee  WiU,  1. 

•*  Kext  of  kin."    See  WiU,  6. 

'*One  ftdl  moiety."    £^I>eed. 

"  Op."    See  WUl,  3,  4. 

*'  Stranded."    See  Insurance  (Karine),  3. 

*•  Things."    See  Will,  11. 

**  To  be  begotten."    See  WiU,  12. 

*'  To  be  taken  witk  aU  fitults."    See  Skip,  o. 

**Wken  and  as."    See  WiU,  14. 
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ADDENDUM  TO   2  R.  E. 

Doulsan  t.  MaHhewa,  p.  448  (4  T.  B.  503).  *'  The  case  of  DouUon  y.  MaU 
iJiews  has  ever  since  been  regarded  as  law,  and  I  do  not  think  it  has  been 
considered  as  founded  merely  on  the  technical  difficulty  that  in  this  country 
a  local  yenue  was  requisite  in  a  local  action : "  per  Lord  Herschell,  L.C. 
BritUh  8.  A.  Co,  y.  Comjpanhia  de  Mozambique,  '93,  A.O.  602,  621,  6  E.  1,  8, 
69  L.  T.  604. 


ADDENDUM    TO    4    R.  R, 

Getyrge  y.  Clagett,  p.  462  (7  T.  B.  859).     Add  reference  to  Montagu  y. 
Forwood,  '93,  2  Q.  B.  350,  4  B.  679,  69  L.  T.  371,  C.A. 


ADDENDUM    TO    5   R.  R. 

Attley  y.  Weldon,  p.  618  (2  Bos.  &  P.  346)  is  referred  to  with  approyal 
by  Lord  FitzGerald,  in  Lord  ElphinsUme  y.  MoMand  Iron  Jb  Coal  Co,  (1886) 
11  App.  Ca.  332,  347. 


ADDENDUM    TO    11    R.  R. 

Moniuquieu  y.  Sandys,  18  Yes.  302,  11  B.  B.  197,  was  relied  on  by  the 
Judicial  Committee  in  Ahdool  Hooiein  Zenail  Abadin  y.  Turner  (1887)  L.  B. 
14  Ind.  App.  Ill,  125,  for  the  point  (11  B.  B.  at  pp.  206—7),  that  **a 
charge  of  fraud  must  be  substantially  preyed  as  laid,  and  that  when  one 
kind  of  fraud  is  charged  another  kind  of  fraud  cannot,  on  failure  of  proof, 
be  substituted  for  it." 


B.R. — VOL,  xn\ 


3  bios  ObS  a7li  5M0 


